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WiTTEKs, Receivert etc., ». SowLEs and others. 
(Circuit Court, D- Vermont. April 6, 1887.) 

1. National Bank— Liabilitt of Opmceks— Loanb— DièçouNTS. 

The offlcers of an insolvent national bank cannotbe held personally respon- 
sible to creditoTs for losses on loans and discounts made by them in good 
f aith, and, as they thought at the time, for the beat interests of the bank, 
merely because sucli loans and discounts appear to h.ave been unwise and 
hazardous ^iien looked back upon. 

2. Samb. 

TJnder Rev. St. U. 8. § 5200, directors of a national bank, who make or assent 
to tlie making of a loan to any one person of a sum exceeding one-tenth of the 
capital stock of the bank, become personally and individually liable for ail 
losa sustained thereby; but where the borrower, in such a ease, is also oneof 
the directors, he is not so liabl^, but simply as a debtor to the bank. 
8. Samb— DiTiDENDs— Losses. 

Bank directors cannot be held personally liable for money paid out for 
dividêads "to a greater àmount than net profits af ter deducting losses and bad 
debts, " (Rev. St. U. S. § 5304,) because there were debts bad in fact, but sup- 
posed to be good, when tbe dividends were declared and paid. Bad judgment 
on the part of the directors, as to the condition of the assets, without bad 
faîth, does not make them individually liable. 
4. Samb— Loan — Knowledhe. 

Directors of a national ,bank cannot be held to the common-law liability for 
inattention to duty as directors in not preventing a hazardous, imprudent, 
and disastrous loan, if such loan was made by their associâtes, without their 
knowledge, connivance, or participation. 

In Equity. 

Œester W. Wittera, for orator. 

Albert P. Gross, for défendant Burton. 

Edward A. Sowles, for himself. 

Wheelee, J. This bank was organized and contînued în existence, 
with a capital stock of $100,000, under the laws of the United States re- 
lating to national banks. It failed and stopped doing business April 8, 
1884, and was soon after placed in the hands of a receiver. The de- 
fendants, except Hall, Edward A. Sowles being président, and Albert 
Sowles cashier, were directors, with George W. Foster, now deceased, 
v.SlF.no.l — 1 
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after February 11, 1880, and with H. H. Bowman until 1882, "when 
he died, and with Hall sinee January 11, 1883. At the time of the 
failure, there were among the assets of the bank large amounts of 
paper, in varions formSi tftkçn for loans and discounts to one Marshall; 
large amounts takenfor loans and discounts to Albert Sowles forhis own 
use, and for others for whom he was surety and indorser; ahd to the 
amount of $30,000 for loans to Edward A. Sowles. The loans and dis- 
cotiïitsto Marshall, to the amount of $35,308.75, and ail of the otheiS, 
werë rnade after February 11, 1880, and ail were almost whoUy uncol- 
lectible and valueless when the failure came. No dividends were de- 
clared in 1880, or in the first six months of 1881, and the bank had 
July 4, 1881, surplus and surplus funds to the amount of $64,000, or 
thereabouts. A dividend of 6 per cent, was declared on that dayj 
another, of the satïie amount, November Ist; another December 6th; 
one of 5 per cent. , July 4, 1882; one of 10 per cent., December 5, 1882; 
one of 3 per cent., May 1, 1883; and orie of 5 per cent., November 6, 
1883, — ail of which were paid. Some of thèse dividends were declared 
when there were not sufiicient asset^, in view of subséquent events, to 
warrant making them. This bill is brought to charge the défendants, 
as directors, with the losseS to the bank in conséquence of thèse bad 
loans and discounts, and with the amounts of thèse dividends taken from 
its assets. 

The directors ail résided àt St. Alba;ns, where the bank was located, ex- 
cept-Burton, who resided at Burlington. The business of the bank waa 
managed principally by the cashier, who was of large expérience, able, 
and compétent, and df gbod réputation, and, until near the time of the 
failure, of considérable wealth. AU the loans and discounts were ap- 
pïoved of and made by him, and he voted for and concurred in ail the 
dividends. The increase of the debt of Marshall appears to hâve been 
accdmplished by bills of exchange drawn against existing values, and 
by the discount of business paper owned by him to such an extent as 
not to be in violation of any express law. Those who took part in it on 
behalf of the bank appear to hâve acted, lu view of the liabilities he was 
already under to the bank, and of the condition of his business as then 
understood by them, in good faith, and as they thought would be for 
the best interests of the bank. They had no interest with him, nor any 
apparent object to accomplish by increasing his accommodations aside 
from taking the wisest course for the interests of the bank. As thèse 
loans and discounts hâve resulted, they were unwise and hazardous 
iooked back upon, but they are to be considered as they cçuld be looked 
forward to, and not from the présent stand-point. In this view there is 
no just ground upon which any of the directors can be properlj' charged 
for that debt. 8œii v. Depeyster, 1 Edw. Ch. 513; Spering^s Appeal, 71 
Pa. St. 11; Thomp. Liab. Off. 233. 

The loans to Albert Sowles, and some of those for which he became 
liable as surety or indorser, appear to hâve been in violation of the pro- 
visions of section 5200, Rev. St. U. S., by which liabilities of any per- 
son to a national bank for money borrowed in excess of one-tenth of the 
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capital stock âtê prohibited.' None of the directors who are living; and 
are défendants, is shown tOihave knowingly partiel pated in or asserited 
to any of the loans or discounts oonstituting the debts against him, or 
those for whlch he is liable as surety or indorser. The liability of 
Edward A. Sowles originated in a direct loan to him soon after February 
11, 1880, of $36,000. This loan was in excess of one-tenth of the cap- 
ital stock, and in direct violation of the provisions of section 6200. AU 
those who were then directors, which includes ail the défendants except 
Hall, knew of and assented to this loan. Thisis not disputed. Section 
5239 provides that if the directors of any national bank shall knowingly 
violate, or permit any ofBcer, agent, or servant to violate, any of the 
provisions of that tiile, which includes section 5200, the rights, privi- 
lèges, and franchises of the bank shall be forfeited; and that in cases of 
sUCh violation every direetor, who participated in or assented to the 
same, shall be held liable in his personal and individual capacity for aU 
damages sustained in conséquence of such violation. By force of thes« 
provisions, the défendants Albert Sowles and Burton, by their participa 
tion in and assent to this loan, became liable to the bank, as now rep 
resented by the orator, for ail damages in conséquence of it. The loan 
was made to Edward A. Sowles. He procured it in his own behalf, and 
became liable as debtor for it. He would not appear to be liable as par- 
ticipating in or assenting to it on behalf of the bank. U. S. v. Britton, 
108 D. S. 193, 2 Sup. Ct. Rep. 626. 

This bill is not brought to charge the défendants for money received 
by them as stockholders from dividends, but for losses to the bank itself 
for unlawfully or wrongfully declaring dividends. By section 5204, div- 
idends to a greater amount than net profits, after deducting losses and 
bad debts, are prohibited; and debts on which interest is past due and 
unpaid for six months, unless well secured and in process of collection, 
are defined to be bad debts. The assets of this bank did not so consist 
of bad debts, Within this définition, at the time when they were made, 
as to make the dividends improper. There were debts which were in 
fact bad in the resuit to an extent so great as to wipe out the profits from 
which dividends could be made when the later ones were declared. The 
défendant Burton is not shown to hâve participated in making the divi- 
dends. Those who did misjudged as to the value of the assets. The 
évidence does not warrant the conclusion that they took this method of 
dividing the assets of the bank among themselves when they knew that 
dividends could not properly be made. It is not considered, therefore, 
that the défendants are liable for the amount of the dividends because 
they were unlawfully or wrongfully declared. Whether those who re- 
ceived the dividends are chargeable for the amount received, on the 
ground that the money from which they were paid was needed to pay 
the liabilities of the bank, is a question not presented in this case. Sper- 
ing's Appeal, before cited; Thomp. Liab. Off. 351; U. S. v. Britton, 108 
U. S. 199, 2 Sup. Ct. Rep. 531. 

It is strongly urged that the défendants are liable at common law for 
inattention to duty as directors, although not liable under the express 
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provisions of the statutes mentioiied. This ground of liability is not 
applicable to the Marshall debt, for the circumstances of the increase of 
that debt are such that those who participated in it are not found to be 
liable. A fortiori, those who did nôt participate a,re not liable for that. 
If there is any liability in this behalf, it must arise upon the manner of 
the loans to Albert Sowles, and those for which he became liable, and 
for some smaller loans to Edward A. Sowles, and to some others for 
which he became liable. There were some of thèse latter for which the 
défendant Burton became liable as surety or iiidorser, and from which 
he bas become discharged in the course ofthe receivership. He was, 
àiid always bas sincé béen, amply good for thèse liabilities, and none of 
the directors incurred any liability for négligence in trûsting to his solv- 
ency. This question is narrowed down tO whether thé défendants Bur- 
ton and Edward A. Sowles and Hall are liable for the loans on which 
Albert Sowles is liable, and which were made to him, because they did 
not prevent thèse loans. 

The question as to the liability of directors of national banks for mère 
inattention was much considered in Mommv. Lee, ante, 298, in the North- 
ern district of New York, lately decided. It was there held that direct- 
ors were not liable for the acts of their associâtes in which they had no 
part, and of which they had no knowledge, and towards which they did 
not connive in any manner. Upon theSe principles, thèse défendants are 
not liable on account of the loans to Albert Sowles, or of those for which 
he became liable, because they did not participate in them, nor assent 
to or connive at the making of them, so far as has been made to appear. 

There remains the liability of the défendants Albert Sowles and Bur- 
ton for the loan to Edward A. Sowles. If there were liabilities of thèse 
défendants alone, or with other défendants for other loans, or for divi- 
dends, it^Ould be somewhat anomalous to includethem in a decree with 
this liability, which is eiitirèly distinct,' although of the same nature. 
It is not necessary to consider whether the liability of directors, under 
such circumstances, is for the whole debt, or only for the excess; for this 
loan, which was $36,000, in the first place, was rédiiced to $26,000, the 
exact amount of the excess, December 6, 1882. It then stood in the 
form of drafls of Edward A. Sowles,— one of $5,000, on H. B. Weeks, 
due January 8; one of $5,000, on B. C. Hall, due January 11; one of 
$5,000, on H. B. Weeks, due Februàry 8; one of $5,000, on B. C. Hall, 
dueFebruary 11; and one of $6,000, on H. E. Lewis, due January 15, 
1883. 

Thèse appear to bave remained of the identical loan for which the 
money was passed over to him, with the fùll knowledge and assent of 
Albert Sowles and Burton, and of the other two directors now deceased. 
This debt was not, according to the évidence, further reduced, but was 
wholly lost. The damages resulting to the bank in conséquence of this 
loan are equal to the amount of the sums due on thèse drafts, with in- 
terest from the times when they respectively fell due. ; This interest to 
April 6, 1887, aniounls to $6,559.33, and the whole amount of theloss 
or damage resulting from this loan is $32,559.33. This money was 
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borrowed by Edward A. Sowles to pay for stock of the bank for the pur- 
pose of securing harmony among the ofScers and stockholders, and it is 
said in évidence that the transaction was reported to the comptroller of 
the currency, and received his approval. Whether his approval ex- 
tended beyond the organization of the board of directors, who had lately 
been constituted, does not appear. If it dîd, he could not, and prob- 
âbly did not attempt to, vary any liability imposed by express statutes. 
It is suggested, also, that the conduct of the receiver who preceded the 
plaintiff has contributed to increase the loss from the poor assets. Such, 
hôwever, does not appear to be the fact, and, if it did, it would not 
affect the liability of any of the défendants on account of this nnlaw- 
ful lôan, unless some part of the loss resulting from the loan was due 
to it. When the directors let this sum of $36,000 of the money of 
the bank go into the hands of Edward A. Sowles, as money borrowed 
by Mm of the bank, they placed it outside of where the law aùthorized 
them to place it, and became liable, then and there, for the excess 
above the légal lirait at least, and chargeable for it, if, in conséquence, it 
should be lost. What occurred afterwards had no eifect upon the liabil- 
ity, except as it may hâve varied the amount of the loss. The resuit ia 
that the défendants Albert Sowles and Burton are chargeable for the 
amount of this loss. There is no occasion for an account of it, for the 
amount i distinctly appears. The défendants Edward A. Sowles and 
Hall are not, upon thèse considérations, chargeable for any of the losses 
in this suit; but they are so connected with thèse matters that they do 
not appear to be entitled to costs. 

Let a decree be entered that the défendants Albert Sowles and Burton • 
are chargeable for the amount of the loss on the loan of $36,000 to Ed- 
ward A. Sowles, ascertained to be $32,559.33, and that they pay that 
sum to the orator, with costs to be taxed, within 20 days from the entry 
of the decree, and that the bill be dismissed as to Edward A. Sowles and 
Hall, without costs. 



WiTTERs, Receiver, etc., v. Sowles and bthers. 

{Circuit Cov/rt, D. Vermont. May 3, 1887.) 

1. EqtiiTY — OpaniNG Decbeé for Furthbb Tbstimont. 

A party will not be allowed to open a case and hâve évidence retaken, 
where his motion papers fail to show newly-discovered évidence, or évidence 
of which the party could not avail himselt at the flrst hearing, and where it 
appears that the party merely wishes to deny what he did not deny before, 
but which called for déniai then as much as atthe time of the application for 
a rehearing. 

a. Same. 

No mîstalses of judgment, pr want of attention or capacity of counsel, aflord 
any just or proper gfounds for granting a motion to open a case. 

In Equity. 
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.. ., OhesterW. Witters, îov oraXov: 

■LukeP. Poland and Albert P.' Q-oss, îor àeîenéa.nt'BnrUin. 

Wheeler, J. Since the décision^ and before entry of the decree in 
this cause, tfae défendant Btirton has moved, on the affidavits of himself, 
Albert ,Sowles, D. Noyés BurtoD^ and Albert P. Cross, for leave to take 
further testimony upon the: question of his assent to the loan of $36,000 
to Edward A. Sowles, for the loss upon which a decree has been directed 
to be entered charging hira and Albert Sowles. 

There were two boards of directors from January 13 to February 11, 
1880, each claiining to be thé rightful board, both of which included 
Albert Sowles and one other, and one of them Edward A. Sowle"s and 
Burton. The stock of those not in the latter board, and some besides, 
was purchaged by Edward A. Sowles, and paid for with the proceeds of 
this loan, to; settie the difficulty between the two boards. The orator 
took the testimony of Albert Sowles, in which he testified, April 12, 
1886, distinguishing this loan from others not asserited to by the direct- 
ors, that it was approved by ail the directors, — the board that went out, 
and the board that came in, February 11, 1880. He was cross-exam- 
ined by counsel for the défendait Burton at length, but was asked noth- 
ing on that subject. The défendant Burton testified at length in his own 
behalf. This. loan after a while took the form of drafts and accommo- 
dation notes. He testified that he had no knowledge of thèse drafts or 
notes until shortly before the bank failed, but did not testify about his 
knowledge of the original loan. Edward A. Sowles testified that it was 
understood that he should hâve a loan of $36,000 from the bank in or- 
der to pay for the stock, and that the old board of directors approved of 
the loan by taking the avails of it. Counsel for Burton were présent, 
but did not cross-examine him. 

The substance of the affidavits of Burton, in addition to what his tes- 
timony was, is that his principal counsel, on whom he most relied, was 
not présent at the taking of the testimony, and that the counsel who was 
présent for him was not familiar with the détails of the case; that he had 
no knowledge of this original loan, but supposed that Edward A. Sowles 
purchased the stock with his own means; that he was not at St. Albans 
on February 11, 1880, and did not know what was dohe there on that 
day; that he was informed afterwards that the difficulty was settled by 
the purchase, by Edward A. SoWles, of the stock of three of the persons 
claiming to be directors who had got out of the way; that he does not 
recollect that he was informed that he was appointed a director on that 
day, but has always supposed that he held the office during that year 
by the élection by the stockholders in January; that he has been told by 
one of the retiring directors thathe was not at St. Albans on that day, 
and that this director did not think that he knew anything at that time 
about the transactions which took place on that day there; that the re- 
tiring directors refused toresign until they had thei money for their stock, 
and it was taken from the bank and paid to them, and a bond of indem- 
«ity to them was required by them, and taken from Edward A. Sowles 
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and Albert Sowles; that this director declined to make affidavit of thèse 
facts, but, he believes, will testify to them if compelled; that soon after 
the dispute among the directors was settled there was an arrangement be- 
tween him and Edward A. Sowles and his son, D. Noyés Burton, for 
the purchase of 100 shares of the stock, and that they examined the as- 
sets of the bank at that time and found no trace of such a loau, but the 
arrangement failed for other reasons. 

The substance of the affidavit of Albert Sowles is that about 190 shares 
of the stock were transferred to Edward A. Sowles, Pebruary 11, 1880, 
and 022,800 taken from the funds of the bank shown by a cash mém- 
orandum merely, and 100 shares about March 19th, and $12,850 taken 
from the funds of the bank, for which unaccepted drafts of Edward A. 
Sowles were given to pay for this stock ; that thèse drafts were not en- 
tered oh the books of the bank, but, with the cash mémorandum, were 
carried to October 1, 1880, when new unaccepted drafts of Edward A. 
SoVles, to the amount of $37,600, were taken in place of them, and then 
entered on the books of the bank; that he bas no knowledge now that 
défendant Burton was informed by any one that Edward A. Sowles pro- 
curèd the money from the bank to pay for the stock, or had any knowl- 
edge of the drafts; that, so far as he knows noW, Burton had no knowl- 
edge that drafts and notes to replace thèse drafts were given for the 
money taken by Edward A» Sowles to pay for the stock; that he did not 
inteûd to testify in any matoer differently from this before, but had not 
then examined into the détails of the loan as he has since, and got a 
little mixéd in his account of it. The word "now," by which he limits 
his présent khowledge of Burton's information and knowledge of the loan 
and drafts, was carefuUy interlined twice, at the time of making oath to 
the affidavit, appafently; which indicates that his attention was called to 
it, and that he suggested or reoOgnized it» propriety. 

The substance of the affidavit.of D. Noyés Burton is that shortly after 
his father was elected director, Pebruary 11, 1880, he examined the as- 
sets of the bank with his father in view of the negotiation for 100 sharas 
of stock with Edward A. Sowles, and found no indication that he had 
taken the money of tlie bank to pay for stock then understood to hâve 
been recently purchased by him. 

The substence of the affidavit of Albert P. Oross is that he was em- 
ployed to attend the taking of the testimony in behalf of Burton; that 
he expeeted the senior counsel to be présent and assist; that but little 
was taken before December, 1886, and then he was informed that the 
senior counsel could not attend, and that he must attend to it without 
that assistance; that Burton stated to him his knowledge of this loan, as 
stated in his affidavit; that in view of the testimony taken by the orator 
he deemed the questions aéked Burton, which elicited his testimony as 
to the drafts and notes and that testimony, as being ail that was required 
to meet the case made by the orator on this item; and that it was under- 
stood between Mm and the orator that there wère securities held by the 
orator applicable to this loan, and that there would be a référence to a 
master to ascertain the amount bf the loss in case liability for it should 
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l>e dècreed, and that évidence on that subjectwould not then be proper, 
aiid was omitted on that acçiount., 

That Burton's attention was called to the charge against him on ac- 
count of thîs loan is fully apparent from thèse afEdavits, as well as from 
his former testimony. Besides that, this loan was specifically set ont in 
the bill as a ground of liabiiiity on his part on account of its unlawful 
character, with others, on the same ground. Hia answer to thèse allé- 
gations was that never, so far as be knew, and never with his consent, 
was the limitation as to the sum to be loaned to any person or corpora- 
tion allowed to be violated by the bank or the directors of the bank. 
The effect ofthis part of the answer, as évidence of any lact, is fully 
met by othér instances in which the limitation was violated by transac- 
tions in which he took part, and of which,. by his own testimony, he 
had fuU knawledge. Of this olasa ig the case where D. Noyés Burton 
had, according to his testimony,, used $20,000 borrowed by OUiffe & 
Schmidt, D. Nôyes Burton, and Edward A. Sowles, and becanie the 
barrower of that. amount at this, bank, on paper indorsed by him and 
Sowles to that a;mount, to make good what was so used. Also of.this 
class was the loan in May, 1888, to the Glens Falls Shirt Company of 
o^'er $16,000 on paper indorsed ;by himself and Edward A. Sowles. 
And Albert, Sowles testifies to his consent to a loan to him of $10,000, 
when he wàs already indebted to a large amount. This latter is, however, 
disputed by. Burton. He was noticharged for losses on account of thèse 
loansj for they were either shown to hâve been paid;, or not shown to 
hâve resulted In loss. His answer may hâve been morally true in thi§ 
respect, for he may not hâve known that thèse things were a violation 
of any law. If so, the same may, be true as to the loan to Edward A^ 
Sowles in question. The fact that D. Noyés Burton found no trace of 
the loan among the assets of the bank would bave no direct bearing upon 
the question whether his father assented to it or not, even if he made 
that examination after the loan was made. But his father testified that 
the negotiation for the 100 sharesof stock was had in December, 1879, 
when he purchaëed 10 shares of Edward A. Sowles for the purpose of 
becoming eligible as director in contemplation of the élection then ap-^ 
proaching. An examination shortly after that would probably hâve 
been prior to the loan. Neither would the fact that he was not at St. 
Albans on the eleventh of February, 1880, and did not know of the 
transactions of that day as they were taking place, if shown by testi- 
mony of the outgoing director interviewed, bave any immédiate bearing 
upon the question of his assent. That he knew of a proposed purchase 
of the stock before that day is shown by his own testimony, given as of 
his own knowledge, that it was advised by the bank examiner. 

Edward A. Sowles is named in the motion as a witness whose testi- 
mony is desired to be taken further. There is no affidavit, or anything, 
from him to show whether there is anything to; which he can testify 
further than he has already testified or not. The orator is also named 
in the motion as a witness whose testimony is desired, but it is not un- 
derstood that anything is expected from him but what appears from the 
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records of the bank in his hands, as stated from the affidavit of Albert 
Sotvles. Albert P. Cross is also so named. It is shown, however, that ho 
bas no khowledge on this subjéct except what bas beeû acquired since hia 
employment as counsel. 

There remain Albert Sowles, and tbe défendant Burton, whosefurther 
examiàation is desired. There îs nothing set forth from them whieh 
can in àn^ sensé be eonsidered as newiy discovered, except that a bond 
was reqïiired and had by the outgoing direetôrs to indemnify them 
agàifast liability; and that 122,800 of the ioan was taken froni the bank 
beforé they retired; and that the loan was not shown on the books of the 
bank ùntil October Ist after. The only apparent importance in the ex- 
istence' ôfisnch a bond is that the taking of it would show that those who 
tcjok ithad, orthought they had, incurred some liability against which 
they wànled indemnity. If assenting to tbis loan Was that liability, it 
wouM' hâve some tendenoy to show that they were theones who assented 
to -it. That iàct, howèver, isalreâdy shown in the casé, and bas appéared 
ever sinfee Albert Sowles testified, -and appeâred again in the testimony 
of Edwà¥d; À: Sowles. That the money wastàken before they retired 
wouid ùot show that this défendant did not assent to the loan before it 
was talieà, and assent to it as a ditector. He claimed to be a director 
from his élection by the stockholders at the beginningofthe year, asap- 
péârs'bly his testimony, aiid it is understood 4hat hé took the oath of 
ôfBée,' and etitered upon his duties as direétor, so fer as he wàs per- 
mitted,- from that timé forward. That others claimed to be, and were 
recogniisèd by still others, who undoubtedly were directors, as the direct- 
ors, woiàld not reliêve him from what he did and claimed to doas a di- 
rector that Was prohibited by express law. The form of the loan and 
the manner of its entry on the books of the bank are whoUy immaterial. 
There is no question but that Edward A. Sowles, became indebted to 
thé bank to the amount of about $36,000 as a borrower, and that is what 
the stàtùte prohibited; aiid the asseiit to the violation of that prohibi- 
tion is, what créâtes the liability. Of course there is nothing in the dé- 
fendants pwn testimony ■çvtùoh lie desires to give thkt is newly discov- 
ered, although neipyly-discovered facts might make it material when it 
did not appear to be so before. There i«, however, no such fact shown 
now, not knbwn to him when he testified, as to make it newly material. 
Apparently, he now merely wishes to deny what he did not deny before, 
but whicb called for déniai then as much as now. It is not understood 
fromtheaiffidavitof Albert Sowles that he intends to say that wh3.t he 
got a little mixed about included the assent of ail the directors of bpth 
boards to this loan. He says he had not examined into the détails when 
he testified before as he has now, and gives that as a reàson for getting 
mixerl. Bût when he testified about the assent, he -dîd not go into the 
détails at ail, but testified to that as a distinct fact. He does not say 
that he -èeâtified then to anything which he did notrecoUect, northat àny- 
thing was taken down by the examiner as testified to by him that he did 
not testify to. What is desired to be asked of him now was proper mat- 
,ter of cros9*examination then, or of examination in chief when the de- 
fendant took bis testimony, if deemed désirable, and there has been 
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nothing to: vary the desirability but the décision of the case. So fer as 
appears there \f^s nothing to prevent tbe attendance of the senior çoun- 
sel at the examiuation of Albert Sowles in April, 1886. The testimony 
of the défendants was not taken until January, 1887, and that of Albert 
Sowles on this point lay on the surface of the case, in plain sight, dur- 
ing ail the intervening time, for considération as to wh9.t should be done 
in respect to having it explained^or attempting to contradict it. And 
the défendant'» counsel was: présent to cross-examine Edward A. Sowles, 
•when he testified, if that waê deemed advisable. The défendant and his 
counsel in charge did as they deemed best as to ail of thèse things. In 
view of what they knew about the facts of the case, their course may 
hâve been the wisest one to take, and may not. The real question is 
Svhether what was done then shoiald be allowéd to be done over again, 
because it is thought now that it cao be done in a better manner. That 
it is within the power of the court to allow this to be done now, is be- 
yond question; But this is not a pqwer to be exercised arbitrarily, or 
otherwise than iaccording to the USUfil modes of procédure in such cases, 
as established'tod undérstood. , Auy other cours© would tend to the 
confusion of parties, asto when and bow their cases should be made up 
and presentediiand théreby mabe Ihft administration of justice less cer- 
tain, and increiase the chances of injustice. ' 

In Rugglea v. Eddy, 11 Blatchf» 624, the defendant's counsel admitted 
that their.Stoves infringed the plaintiffs patent, if it was valid. The de- 
fendants moved to open the case, Jtfter an interlpcutoryidecree, and to 
be permitted to contest the question of infringement, on, the ground that 
if their counsel hâd sufficiently studied the patent and examined their 
atoves, the admission would not hâve been made. UpoEi this Judge 
WooDBUFB sàid: w.- ; 

•'I am constmlned tohold thri dèfendaiits concluded. Their case, as madeby 
tfaemselves, tests eitherupon their.own want of due diligence, or the want 
pf due intelligence on the part, of^heir counsel. By this the complainant 
ought liot to be so far prejudiced as, ,^?ter decree, référence, and report of the 
master, to bé çompelled to go agaiii thrûugh the litigâtion, on a point; dis- 
tinfctly presentèd and propeï tôbe met at the outset. Their case, aa pre- 
àented by the counsel whOm they hâve employed for thepurposes of this mo- 
tion, and who regards it as clear that, as to most of the' atoves which theyhad 
made, they had avoided ithe opération of the patent, seems, at flrst view, one 
of hardship; b,u,t, if; that is so, the défendants hâve brought it upon themselves 
by their own négligence, or by relying on a degree of vigUahce, study, and ac- 
curacy on the part of their seVeriù counsel which théy now think was inad- 
équate to their protection. No case bas been referred to which, in any degree, 
t«nds to sanction the latitude of injiulgence which the défendants hère seek. 
Cases are numerous tènding in the other direction, of which India Rubber 
po.x. PfteZjJ** SBUtchf. §5; Hitatioook v. Trematne,^ Blatchf; 550; Prévost 
y^Qratz, Pet. C. C. 364; and LivVngston v. Hubbs, 3 Johns. Ch. 124,— are 
èxamples." 

A sirtiilar décision was aoade by Judge Johnson, ia Webster Loatn Co. 
V. ff^pins, 13 Blatchf. 349., 

In De Florei v. Raynolds, 16 Blatchf. 397, the defendant's counsel, 
after exaaaiination of a prior patent, omitted to put it in as évidence. 
After an interlocutory degree the défendants moved, by other cpunsel, 
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to operi the case tô admit it in évidence, ôii tïie ground that their former 
counsel had misjudged as to the ecope of the prior patent, and that 
they had relied upon his-skill and fidelity as an attorney of the court, 
when in fact he was not at that time, although assuming to be, an attor- 
ney of the court at ail. Judge Blatchfoed denied the motion, after a 
very careful review of the case and grounds of the motion. In doing so 
he said: 

" This is not a case of newly-discovéred évidence. ïhe gravamen of the 
application is the alleged lâches, and inexpérience and incompétence, of Mr. 
Whitney. If such grounds were to be admitted as reasons for opening cases, 
there would never be an end of a suit, so long as new counsel could be em- 
ployed who could allège and show that prior counsel had not been sufflciently 
diligent, or experienced, or learned." 

Thèse cases abundantly show that no mistakes of judgment, or want 
of attention, of counsel, if there were any such, whioh is not intended to 
be affirmed or implied, affords any just or proper grounds forgranting 
this motion and opening the case. The judgments and decrees of courts 
should rest upon such solid bases of fact as may be had by the usual 
modes of procédure, and the rules of évidence established by law and 
usage. At first sight, it might appear that the retaking of évidence, or 
the taking of new évidence, could justly wrong no one, for .the making 
of nïqre trulh to appear would afiford greater opportunity for just judg- 
ment. But afibrding chances for retaking testimony after judgment 
might not always, arid probably would not often, tend to the elucidation 
of truth. Temptations would be furnished which it is the policy of the 
law to avoid. 

The testimony of Albert Sowles, as tàken and filed in this case, is ap- 
parently straightforward, candid, truthfùl, and fair. The défendant had, 
and availed himself of, fuU opportunity to cross-examine him upon it, 
and, after months to eonsider it in, a further opportunity to examine 
him, and to testify himself With référencé to any facts that might be 
elicitedi It does not satisfactorily appear now that truth and justice 
would be any more likejy to be reached in this cause by affording an- 
otheif opp<^iuility, wMch cannot be dohe withoùt breaking over well- 
settled rules and established modes of procédure. Thèse views are not 
intended to re^ect upon the testimony of any of the witnesses taken and 
filed, nor upon the course taken by client or counsel in making and pre- 
senting this motion; but they lead inevitablyto the conclusion that this 
motion must be denied. 

It is admitted by the oratorthat there are securities held byhim, from 
the avails of which there may be something to apply on this debt, and 
theteby lesséh the ibss in conséquence of this loan; ând that it was un- 
derstood that, if the ataotint of the loss should be necessary to be ascer- 
tainéd, a référence to a nlaster for that purpose would be necessary. The 
directions fot a decree should be modified accordingly. 

Motion to reopen case denied. Aûd let a decrée be entered that the 
défendants Albert Sowles and Burton are chargeable for the amount of 
the loss on the loan of $&6,600 to Edward A. Sowles; that an account 
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be taken of the amount of that loss, and that they pay the amoûnt when 
ascertained to the orator, with costs; and that the bill be dismissed as 
to the défendants Edward A. Sowles and Hall, without costs. 



WaRD V. VOSBURGH. 

• -'•" (Oireuit Court, S. J). Wïseonsin. May, 1887.) 

1. CowFitCT'oi" La-ws— CoNiTKACTs— Gamii^ig. 

The rule laid down in Barnard v. Backhaus, 53 Wis. 698, 6 K W. Hep. 253, 
and 9 N. W. Eep. 595, that, "to uphold a contract for a sale and delivery of 
graîïi al a ifuture date f ot â'price cer'taiii, it must aflBraiatîvely and satisfac- 
. a itorijy appisar that the, contiract was made with an actual view to the delivery 
. : and.rpceipt, of grain, and not as an eyasion of the Wisconsin statute agalnst 
gattjing, or a cover for a gamTiling trarisactidn, " does not apply to an action 
inthé fedéial courts in that state by a broker, résident in Illinois, to recover 
fldvaiioes . and commissions growing out of ordera given him by a citizen, of 
Wisconsin, to be executed on the floor of the Chicago Board of Trade. The 
rights çf'the parties to su^ ià suit are governed by the laws of Illinois. 

2. CôNTSÀtiTs — Gaming— Options— ÏNtBNT—BuKDEN of Pbooï*— Lia'bilitt pob 

Commissions and Adyanobs. • ■ 

UnderAe Illinois statutes, a simple option, reserved hy the seller to him- 
self, ai'tô time of delivery of pi^operty within certain limits, âhd the settle- 
mêntof différences upon such a contraot, does not render the contract void 
as a gft(nbling. transaction. The, burden of proof, in an action o» such a con- 
tract by a broker for commissions and advances for settlémenta made by the 
"ringiiig ùp" process, is therefore upon the défendant to show the gambling 
intent; and it does not foUow, from the fact that he himself intended no de-- 
livery, that auch was the intention of the broker and of the other principal, 
or that'deliveries were not made as a matter of fact. 

3. CûSTÔM AND CISAGH — "RlNGrNa TJP" — GAMINS. 

Thè Custom of "ringing up, " in vogue among brokers and commission 
imerchants, is founded in commercial convenience, and when not adopted to 
prompte a^ambling transaction, is not in contravention of the law. 

4. Samb— Éfpect pp— Estoppel. 

A speculator who is familiar with the methods and usages of the Chicago 
Boardof Trade is presumed, upon giving orders to his broker, a meinber of 
that body, to contract with référence thereto; and he will not be heard to set 
up, as a défense to a suit by the broker for commissions and advances, that 
the cûstém prevailing therë, in obédience to which the advances were made, 
enlarged his liability under the contract. 

At Law. , , 

Joseph . Wright and Shepard & Shepard, for plaintiff. 

Quarlep léc Spence, for défendant. 

Dyer, J. ; This is undoubtedly a bard case for the défendant, and, 
if the court could see itsi way clear to relieve him from the liability 
which is sought ito be enforxied against him, it would be glad to do so. 
So many décisions hâve been rendered by various courts upon the par- 
ticular question we hâve hère to décide, in which may be found the ex- 
pression of conflicting views, that it is not easy to arrive at a conclusion 
unattendedi'ttlith doubts. One proposition is well settled, naniely, that 
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where in fact no purchase or sale of property is intended, but sîmply 
a wager on the rise or fall of priées, the transaction is a gambling one, 
and cannot be upheld. It is alfio equally true and well settled by au- 
thorities, SQ familiar tha)t tbey need not hère be cited, that where the 
gambling intent exists only on one side, and the other party intends an 
actual purchase or sale, then the transaction is valid. The difficulty 
always is in applying thèse principles of law to the facts as they are de- 
veloped in the giveu case. It bas been of late repeatedly decided, that, 
if the parties intend in fact to buy or sell property to be delivered at a 
future time agreed upon by them, it is not a gambling transaction, al- 
though they exercise the option of settling the différence in price, rather 
than make.delivery of the property. 

Upon a careful perusal of the opinion of the court in Bamard v. Bach- 
haus, 52 Wis. 693, 6 N. W.Rep. 252, and 9 N. W. Rep. 595, and of 
the record and testimony in thât case submitted by counsel for the de- 
fendantj I am strongly inclined to the opinion that if. the case in judg- 
ment invôlved a Wisconsin transaction, arîsing under the Wisconsin 
statu tè, that opinion might be considered a controUihg authority in favor 
ôf the defenâaht hère. The rùle laid down in that case was that, to ttp- 
hold a contract for a sale and delivery of grain at a future date, for a 
priée certain, it must affirmatively and satisfactorily appear that the con- 
tract was made with an actual view to the delivery and receipt of grain, 
not as an évasion of the statute against gaming, or as acover for a gam- 
bling transaction. The meaning of this proposition would seem to be 
that the burden of proof to uphold such contract is upon the party who 
seeks to recover upon it. 

It wàs heid by Judgè Geesham, then district, now circuit judge in 
this circuit, in WiUiar v. Irmn, 11 Biss. 60, that "the burden of show- 
ing that the parties were carrying on a wagering business, and were not 
engaged in legitimate trade or speculatioh, rests upon the défendant. 
On their face, thèse transactions are légal, and the law does not, in the 
absence of proof, présume that parties are gambling. A person may 
make a contract for the sale of personal property, for future delivery 
which he has not got. Merchants and traders often do this, A con- 
tract for the sale of personal property which the vendor does not own or 
possess, but expects to obtain by purchase or otherwise, is binding, if 
an actual transfer of property is contemplated. A transaction which on 
its face is legitimate cannot be held void, as a wagering contract, by 
showing that one party only so understood and meant it to be. The 
proof must go further, and show that this understanding was mutual; 
that both parties so understood the transaction. If, however, at the 
time of entering into a contract for the sale df personal property for 
future delivery, it be contemplated by both parties that, at the time 
fixed for delivery, the purchaser shall merely receive or pay the différ- 
ence between, the contract and the market price, the transaction is a 
wager, and notbing more." 

Other cases paight be cited in which the same rule is applied to thèse 
contracts for the sale and purchase of grain on the board of trade as is 
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applied to every other contract, namely, that presumptively they are 
légal and valid; and that the burdeh is not, in the first instance, upon 
the plaintifFto show that the contract was not an évasion of the statuts, 
or a cover for a gambling transaction. ' The suprême court of the United 
States in Jnwn v. Wilîiar, 110 U. S. 607, 508, 4 Sup. Ct. Rep. 160, ex- 
pressly approve the statement of thé law on tliis point, as it has just 
heen quoted from the opinion of Judge Gresham; and I must therefore 
hold that the burden hère is not upon the plaintiff to make it satisfac- 
torily and affirmatively appear that the contracts in question were légal, 
but that it is incumbent upon the défendant to show that the contracts 
were in fact gambling transactions; and this is nôt shown by merely 
proving his own intention in the transaction. As was weH said in Clarke 
V. Foss, 7 Biss. 548: 

"It is very easy for either party to swear to what his own understanding of 
the contract was, but that, standitig alone, is manifestly immaterial. The 
secret intentions of one party, eontrsffyto what appears on the faceof the con- 
tract, and not communicated to the other party, cannot prevail to make a con- 
tract illégal which is otherwise yalid. The real question is, what was the 
contract? and that implies an, inquiry as to the mutual understanding and 
meeting of the minds of the parties. What was that? It is easy for a party 
to swear what his own understanding and intentions were; but, when he 
cornes to swear to the intentions and understanding of the other party, the 
considération due to his testimony stands on an entirely différent footing. He 
may be presumed to know his own intentions, but the évidence of the inten- 
tions of the other party should not heof a merely subjective character, but 
should consist of tangible facts and cirçn m stances, outside of his own conscious- 
liess, ànd a knowledge of which would be capable of satisfying other minds." 

In Etangs v. Hornick, 30 Fed. Bep. 97, Judge Bbewer in his opinion 
says: 

"Counsel for defpndant say that it is the absolute duty of the court to 
denounce this; transaction, unless it clearly appears that it was a valid and 
honest one. I think the duty of the court is precisely the reverse, and that it 
is the duty of the court to uphbld it, unless it appears that it was an invalid 
and dishonest onOi " 

This is a terse and accurate statement of the rule of law applicable 
to the présent. case. The plaintiff ' viras a broker or agent of the défend- 
ant in the transactions in questioii. He was the middle-man between 
the défendant and other parties, to whom sales atid from whom pur- 
chases of commodities wère niade. ' tike the case of Bangs v. Hornick, 
just cited, as there observedby' Judge Brewer, it is not a case where 
the défendant, as principal on the onè side, was dealing with the plain- 
tiff as principal on the pthef. There was no contract of purchase or 
sale, real or pretfended, between them. He was merely a broker,-^— an 
agent to do tiie defendant'â bidding in transactions real or pretended. 
"There is no prësumption that àb agent does not obey the instructions 
gi ven, or that he does not interià tb obey them; and , it matters not what 
the intënt or ëuppositiori of thé' pi-iiitiîpal may be, the law will présume 
that tl^e, agent obeyed the instructions that were giveft, and as they were 
givéïi; and, if the cohtràiry be alleged, it must be proved." 

NoW, althoùgh the défendant' liiày not hâve intended any real pur- 
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chase or sale of grain or otlier commodities, it is not satisfactorily proven 
that the parties with, whom the plaintifl' dealt for the défendant, did not 
contemplate the actual receipt of property purchased, and deliyery of 
property sold, Just hère is the difficulty with the defendant's case. The 
proofs do not corne up tothe point of showing that both or ail the parties 
to the varions transactions, regarded them simply as wagers on différences 
in priées. As we hâve seen, the lest of illegality is the intention, not 
alone of one of the parties, but of both or ail. 

As before observed, thèse were transactions arising in Illinois, and 
therefore governed by the Illinois slatute. The Wiscousin statute is 
broader in its sçope. Ipdeed, as poiuted ont by Judge Hopkins in Be 
Grem, 7 Biss. 338, the statute of this state on the subject of gaming bas 
gone further than the Bnglish statutes on the subject. Clarke v. Foss, 
mpra; ..QUbert v.Qawgar, 2, Tàiss. 214; and Jackson v. Foote, Il Biss. 223, 
12 Fçd. Eep. 37,— -ail decided io this circuit, — were cases involving 
transactions under, the Illinois statutes. Çlarlce v, Fqss, in ip^ny of ita 
prominent features, is on aU fours with the case at bar, involving also 
thevalidityofsettiements made by th© so-called, " ringing up" proçess, 
and the contracts <?ut of which that icase axose, were sustainèd. In that 
case, as in this, the, çvideijce shoiYed that in some of the transactions, 
grain was actually delivered and paid for, and in other respects, the case 
was yery similar to that herein hand. Although not ofiBciially reported, 
ï happen toknow that an" appeal was taken from the judgmi^tof Judge 
BuNN in Clarke y. ^ Foss, tp t]iie circuit court, and that, in an oral opinion 
dèliv^red fpm tlie bench'by Judge D,bummond, the contracts there in- 
volvçd, yreiG sustainèd, and the décision of the district court was fully 
afËxmed. In Jackson v. Jfibote, Judge Blodgktt decided that au agree- 
ment between a person atid bis broker on the Chicago Board of Trade, 
by which hë is to deal in time contracts fôr the purchase aûd s&le of 
\grain, aiid settle the différences so as to avoid paying for and carrying 
the commodities bôught, does not show an intention to deal in "options 
to buy or seU at a future time," such as are prohibited by the lUinpis 
statute, though the contracta might be wagering contracte at common 
law, and that subh statute does not coverdealing in différences. So in 
Gilbert y. Gaugar, supra, the same judge decided that the IHinoiS stat- 
ute was not ihtèndèd tti'prohibit ^ales of grain or other comiiioditiè^ for 
future delivery, where the. seller réserves to himself a simple ;option as 
to the time ofidelwery within certain limite; and that if one makes'acon- 
tract to deliver grain during a future month, at a fixed price, and, by 
reason of the adverse aspect of the markèt, directe his broker to sèttle 
with the purchasers beforè the ûiaturity of the con tract, this does not 
make the contràct Void as a gà.nibling transaction, and he is liable for 
the différences paid by the brokers in his behalf, as well as for their 
ncommissions. 

The weight of authority, therefore, in this circuit, is ail one way, as 
applied to Illinois transactions, namely, thiat a simple option réserved 
by the seller to hin^self as'fo time of delivety of property within certain 
iim its, and the setjtleirientof différences upon such a contra,ct, dpes not 
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make fhe contract void as a gambling transaction. The proofs must 
go further, ànd afiBrmatively show that it was not the intention of either 
seller or buyerjWhen the^ contract was inade, to deliver any property; 
and this is not proved by showing merely the intention of one party, 
even coupled with the intention of his agent representing him in the 
transaction. In the case at bar, some of the property was actually 
delivered and paid for. In other instances there was a payment of dif- 
férences. The actual delivery of soméof the property is a fact which 
goes to uphold the transaction in question as lawful and valid. The 
' jnerë fact that in other instances theirë was a gettletnent of différences, is 
noi'Sufficient to show an original intention ôf both seller and buyer, 
' when thé contracts were rqàde', tiot fo deliver any property. This being 
thé stàte; of the case, I do not see hpw the contracts entered into by the 
'défendant through his broker, the plaintîfif, càh be held to be gamb- 
litii^ transactions, unless it ,bé so infdrred from the methods in which, in 
'sbriié îfastances, a SettlénieÙt' was made as a basis for afriving at differ- 

'bribes. ■ ', ■ '' '' ''■ ' ■ ," ' '' '' , 

'\ jià.\Glafke v. Foss, sripra, the "ringing up"process is Commented ûpon, 
'aiid'shown to be inaM of itself a legitimate méthod of adjusting différ- 
ences, in àccordance with, the rules ôf busihess prevaïling in the clear- 
ifig-houses of the couhtry. , 

"Vin Trator V. /rtdn, Btipm, it was said'by Judge Gresham in his 
chairgeto the jury: 

"Thé, iestimony tends tp shôw that a gênerai custom obtained among grain 
commission merchants in Baltimore to the following effect: When one com- 
'mission merchànt, upon the ordër of a customer, sells to another commission 
meïcharWt à quantity of grain for future aèlivery, and it occurs that at some 
, other time bsfoire the ma,turity of the contract the same commission merchaut 
; receiyes an order from another customer to purehase the same or a larger 
, guantity of the same kind of grain, for the same future delivery, and he exé- 
cutes this second order by makihg the purehase from the same commission 
marchant to wjibm he had made the sale In the other case, that then, in such 
sase, the tWo dommission merchants meet together, and exchange or cancel 
thecontracts as between themselves, adjusting the différence in the priées 
between the two contracts, and restoring any margins that may hâve been 
put up; and fj^omthat time forth t;hQ;first commission merchant holds for the 
beneiît of the customer for whom he sold the order or contract of the pur- 
'châserfor whbhi he bought, sothat the grain of the selling customer may, wnen 
delivered, bétiimèd in on the order or contract of the purchasing customer, 
and that the commission merchant is held responsible as guarantor to his wus- 
tomer. The évidence also tends to show a custom obtained among comoiis- 
,.8ion merchants in Baltimore to the further efiEect that, though the second 
.transaction may hâve been had with a, différent commission merchant from 
the one with which the flrst transaction was had, yet where it can be found 
that a séries of contracts are in existéiicefbrthë sale of like grain for like de- 
■lîvery, so that the seller owes the wheatto the buyôr to whom hesold, and he 
to another who owes like wheat for like delivery to the first commission mer- 
chant, that then, in such case, they settle by whattheycall a 'ring,' that is, 
they ail reciprocally surrender or cancel ,their contracts. adjust différences in 
, price between themselves, and surirender ail margins that hâve been putup; 
that in ail such cases the commission merchant substitutes the contract of 
anoth'er customer in place of that with the commission merchant whose con- 
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tract haS been canceled or surrendered ; and that he giiaranties to hls cus- 
tomer the performance of the contract originally made In his behalf." 

This is a very good statement of what the testimony in the case at bar 
shows transpired between the parties, in the transactions hère in ques- 
tion; and Judge Gbesham held that the custdrns referred to were founded 
in commercial convenience, and that they wére net in contravention of 
the laiw, but valid. 

The suprême court Of the United States in ite reviéw of the case in 110 
TJ. Si 499, 4 Sup. Ct. Rep. 160, although it reversed the judgment of 
thé court below upon another point, did not question the correctness of 
Judge GebSham's rùling upon the validity of the methods of business 
rçferréd tqv by which dififerèiices were adjusted. 

Ittiust h(Jld, thèréfore, that, for want of adéquate proof of an âctùal 
intentiàil on the part' ôf both the défendant and the parties with whom 
the jjlâîhiiff as his ôgëntdeall:, not to make reàl salés and purchases, or 
not tdiiSâKé aetual deliVèries of property sold and' purchaséd, the coh- 
tentîdn that the contracte were mère gambling transaction^ is not estab- 
lished. 

It has, however, been a further question with the court whether, upon 
another point, the case was mthin the ruling of the suprême court of the 
United States in W^liar v. Irmn, wherein it was held that the défendant 
was not liable to his brokers for moneys paid in gettlement of différences, 
because it was not shown that the methods of settlement by means of 
which différences were arrived at were not known to him, and therefore 
the settlements were not made with his assent. The plaintiffs in that 
case were commission merchants and grain brokers in Baltimore, aud 
thé défendant and his decèased partner were engagea in business in In- 
diana. The contracts of sale were madé and settled by the plaintiffs on 
account of their customers according to the custom of the grain and flour 
exchaûge in Baltimore, of which they were members, and there was no 
proof whatever that the défendants, livingthus remote from the scène of 
Qpef^ltions, had any knowledge of the cûstoms of the exchange. The 
court below decided that the défendants, having employed the plaintiffs 
as grain commission merchants, to engage in transactions for them on 
the exchànge, were bound by the gênerai usages and customs of business 
there prevailing, whether they had knowledge' of them ôr not. This 
ruling was held by the suprême court to hâve been error, not on the 
ground that the customs tended in any way to show that the transactions 
were wagers, but because they worked a material change in the prin- 
cîpal'è' rights, and the obligations of third parties to him, and therefore 
côuld hot be binding upon him without his assent. 

The évidence in the case at bar shows that the défendant VosbUrgh 
must hâve been familîarwith the methods and usages of business on the 
Chicago Board of Trade at the time when the transactions between him 
and the plàintiff occurred. He lived not very remote from Chicago; 
' Was frequently in that city; and had for a considérable time been accus- 
toDoëd to trahsact business oh the board of trade throûgh brokers whom 
he employed. He sold butter and cheese on the board of trade at Elgin, 
v.SlF.no.l— 2 
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Illinois; occasîonally vîsîted the board of trade in Chicago wîth the 
plaintiff; and the plaintiflf testifies unqualifiedly that the défendant was 
familiar with the methods of business ,upon the board. This testimony 
is not contradicted by the défendant, and he nowhere in his testimony 
attempts to deny knowledge of such methods of business. He was in 
constant communication with the plaintiff, gave orders for purchases 
and sales by letter and telegraph, received statements from the plaintiff 
as often as transactions took place, and no other conclusion is consistent 
with ail the facts, than that he must hâve known the manner in which 
various trades made in his behalf, were closed out. The case, therefore, 
in its facts upon this point, is unlike that of WiUiar v. Inoin. 

Appreciating, as I do, as indicated in the outset, the hai;dship probar 
bly entailed upon the défendant by an adverse ruiing-in this case, the 
court feels constrained to hold, upon the testimony as it is presented, 
and upon what it conceives to be the Tveight of authority, especially in 
this circuit, that the défendant is liable to the plaintiff for the amount 
of the plaintiff's çkim for advances and commissions in the transactions 
in dispute. 



Sanbobn V. StarK iftild others. 
(O^cuit pourt, B. Colorado. M&y i, 1^7.) 

1. Patmbnt^ Application. - ' 

;A créditer is'ajt libertyto apply paymeats of s debtôr upion any one of the 
debtor's.obligatioB^.unless the debtor names the debt oi^ which he is making 
, pàyméiit. " ' ' ' ; ' ;; ' ' 

2. SaMB— SBCtTRED AND'UïTSECtJBED DEBTS. / ' ' ' ' 

Where there aretwo debts, one secured and the other nDséèurèd, tho court 
will as a ruleapply apayment upon theunsecured dçbt. ; , , 

,8* Partnership— PowBjRS — Rhnewal pj Note» , : 

The renéwaï by One partner of à'partnership noté, àftèT dissolution df the 
partnership, 18 binding upon the co-partnér, if the làtterirécognlzed and oon- 
. .sented to it. • : 

:.; On Motion for New Trial. 
if, B. Carpmter, for plaintiff. _ , 

j. W. ijorner, for défendants. 

Breweb, J. In thismatter of Sanborh against Stark, motion for new 
trial on two grounds, first that one payment of six hundred and odd dol- 
lars was not credited qnr^he note of $650, but on some other indebted- 
ness of the other partner. There is nothing in that;; the ereditor is at 
li^rty to apply payment upon any, one of the obligations of his debtor, 
unless the debtor names the debt on which he is making the payment. 
Even if he had not made that application himself, where there are two 
debts, one secured and the other unsecured, the court ordinarily will ap- 
ply a payment upon the unsecured debt; and the claim hère is that this 
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note was the debt of defendant's partner, upon which défendant was se- 
ourity. 

The other point is equally unsound. The claim is that the note for 
$650, upon which judgment was rendered, was a renewal, and that as a 
renewal it was not binding on this particular défendant, Stark, because 
of the prior dissolution of the partnership, a fact which was known to 
ihe creditor at the time he took it. The truth of the matter is, the re- 
newal was consented to by this défendant. It was given as a renewal of 
a part of a $2,000 note upon which confessedly both défendants were 
liable. The renewal was some time about thetwentieth of August. On 
the third of August this défendant writes to bis partner: "Frimd San- 
bom: Yours of twenty-eighth July just at hand. I wrote y ou some days 
ago I could not provide for payment of note due 18th, Exchange Bank; 
and I caniiot. It muât be renewed." August 18th, Exchange Bank, 
$2,000, that was the note upon which both défendants were liable, and 
this défendant writes to his partner saying, "It must be renewed." And 
on the twenty-seventh of August, after the renewal, he writes: "Yours 
twentieth August received. I am surprised y ou should renew those notes 
for so short a time, as you must be aware collections are coming in very 
slowljsj i^nd I cannot meet them." Obviously both before and after he 
recoghized and consented to the renewals. 

The motion wiU be overruled. 



United States t>. Molloy. 
{Ow-cuit Court, E. D. Missouri, E. 1). April 20, 1887.) 

1. VOTBBS— FHAXIDIIIiENT REGISTBATION. 

Where the state statutes require voters to appear before the regÎBter and 
take a prescribed oath before registering, it is an offense indictable under sec- 
tion 5512, Rev. St. U. 8., for a recorder of votera to knowingly, willfully, and 
fràùdulently enter in the registration books, or cause to be entered therein, 
the nàiûe of a person as a qualifled voter who has not appeared before him 
and applied for registration, nor taken the oath required by law. 

8, Samb. 

Where the act is proved to hâve been done knowinçly and willfully, and 
not merely through inadvertence or ignorance of officiai duty, a fraudaient 
motive may be inferred. 

3. Sams — Ignobancb and Inadvertence. 

To jegister a voter who has not appeared or taken the oath is rtot a crim- 
inal offense, however, if done without any fraudulent or criminal motive, but 
merely through inadvertence or ignorance of officiai duties, or of the manner 
in which they should he performed. 

4. Sam:ç— Writing Votbb's Namb. 

The inere writing of a person's name in the registration boôks is in itself 
ao oflEénSe if the person whose name is written appéars and applies for reg- 
istration, or takes the path, and expressly or by necessary implication requests 
the offlcer to write his name. 
6, Samb— DKCEPtiON oB* Register. 

Where 'persons appear before a register and gîve false names or places of 
résidence and apply fpr registration under such naïqes or from such places 
of résidence, and the register is imposed upon and places their names upon 
the régiëti'ation books as dvtly qualifled voters, hè'4s gùilty of no offense. 
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6. CriMINAL PeACTICŒ — AKBAIOIÎMKIITi AJTD PlEA. 

Where a défendant was not arrftlgnéd and made no plea before the trial, 
but was identifled, knew exactly the offense charged, denied the charge, went 
to trial on the déniai, and went upop the witness stand and there denied the 
offense, and was convicted, held, that he was not entitled, under the fédéral 
statutes, to a new trial, because of the failure of the record to show an ar- 
raignment and plea, for the reason that the irregularity was a "defect or im- 
perfection in matter of f orm only, " within the meaning of section 1025, Rev. 
. Bt. U. S., and did not tend to his préjudice. 
.7. Same — Expert Evidence. 

The jury in a criminal case are not bound by expert évidence as to hand- 
writing any further than it coïncides with their own opinions, or than they 
think it deserves to be credited. 

Indictment under Rev, St. U. S.,,§ 5512, for fraudulent registration of 
voters in St. Louis, Missouri. 

For Missouri statute relative to registration of voters in cities of over 
1,000, see Sess. Laws Mo. 1883, p. 38. 

There was no formai arraignment and plea. 

Thomas P. Bashaw, for the United States. 

Naplon d: Frost, iov deÎQadant. ''.-.. 

Thayeb, J., (charging jury.) If the testimony in thjs case satisfies 
you beyond any reasonable doubt that this défendant jvas a deputy re- 
corder of voters for the Twelfth ward of this city at the registration held 
last September, for the November élection of the year 1886, and that as 
such recorder of voters, having the registration books in his custody, he 
"knowingly and willfully," and not merely through ignorance or inad- 
vertence, entered therein, or caused to be entered in such books, the 
names of any of the persons nàmed in this indictment, as though they 
were qualified and duly registered voters, when in point of fact such per- 
sons did not appear before him or apply for registration or take the oath 
required of voters, then you will find him guilty. You may infer that 
he was actuated by some evil or fraudulent motive, if he committed the 
act charged in this indictment "knowingly and willfully," and not merely 
through inadvertence or ignorance of his officiai duties. You may judge 
of the credibility of ail of the witnesses, and give their testimony such 
weight as you think it deserves, 

The testimony of the expert as to handwriting is simply an expression 
under oath of an opinion which he entertains, and you are not bound 
by it any further than it coincides with your own opinion based on thé 
examination you bave made of the handwriting in question, or than you 
think it deserves to be credited with on account of the expérience he bas 
had in comparing handwriting. 

Now, on the other hand, you will give the défendant the full benefit 
of the presumption that he is an innocent man, and you will not con- 
vict him unless the governrnent bas proven the charge in the indictment 
beyond any fair or reasonable doubt; and even thoùgh you thiiik that 
he wrote the names mentioned in the indictment, or caused some of 
them to be entered on the registration books, when the persons did not 
appear before him or take the oath, still you must not convict him if the 
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évidence satisfies you that he had no fraudulent or criminal motive in 
so doing, but that his act was merely the resuit of inadvertence or ig- 
norance of his officiai duties, or ignorance of the manner in which those 
duties ought to be performed. 

The mère writing of a person's name in the registration book by the 
registration officer is in itself no offense, if the person whose name is 
written appears before the registration officer and applies for registration, 
or takes the oath, and expressly or by neçessary implication requests the 
officer to Write his name. It is immaterial who writes the name. In 
other words, gentlemen, the offense laid in this indictment consists in 
the act of entering names of persons on the registration books who do 
not appear before the officer, or apply for registration or take any oath 
such as the law requires. If persons came before this défendant and 
gave false names and places of résidence, ànd applied for registration un- 
der such assumed names or from false places of résidence, and the de- 
fendant was imposed upon by such persons and in good faith adminigr 
tered the oath and pl^(}ed,their names on the registration books as qual- 
ified yoters, and in that way §ome of the names mentioned in theindictr 
ment were placed upon; the bppks, then the court directs you that you 
cannot convict the défendant by reason of any of his acts in respect to 
such names. ; If ail the names in the indictment, as the défendant bas 
testified, are names that were given to the défendant by persons who act- 
ually came before him and gave such names and their résidences, and 
tooi: the oath and applied for registration, and the défendant accepted 
them and placed their names on the books in good faith, that is, he b,e- 
ing ignorant of any wrong-doing on the part of those persons makiiig the 
application, (if there was any wrong-doing on their part,) then you must 
acquit him. 

You can take the case. 

The jury brought in a verdict of guilty. 



A motion for a new trial was then filed, and the followîng opinion was 
-delivered, thereon: 

Beeweb, J., {oràHy.') While this case was not tried before me, yet 
I was présent and heard the argument yesterday, which was before both 
of us, and the single question presented is one of law, so that I take 
part in thedecision of that question, wl^ich is this: the record fails to 
show an arraignment and plea before the triai. It has been repeatedly 
decided by the suprême court of this state that a record which fails to 
show an arraignment and plea discloses such error as compels the grant- 
ing of a riew trial by that court. It is claimed that that line of décision 
«xpressing thè settled law of this state is controUing in this court, and 
'that we must therefore, foUowing it, set aside this verdict. It is worthy of 
note, in the first place, that while that is the settled law of Missouri, it is 
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reg^rded by the suprême court of thè state as a mère technicalîty in mîs- 
demeanor cases, and is foUowed eimply because it bas becôme a part of 
its body of law. In a récent case in 88 Mo. 105, {State v. Vanhook,)d&- 
cided in 1885, the chief justice of the state, though adhering to the rule 
heretofore laid down, closes the opinion with this language: "After the 
jury is sworn and the trial proceeds, and ail the testimony relates to the 
guilt or innocence of the accused in a misdemeanor case, it looks like 
trifling with justice to reverse the judgment, because the record fails to 
show an arraignment or plea of not guilty." Language which I think 
iè a fair comtneûtary in view of the statute of Missouri, (section 1821,) 
which déclares: "But no new trial shall be granted"— ^for several rea- 
sons, the last of which is this — "nor for any other defect or imperfection 
which does nOt tend to the préjudice of the substantial rights of the de- 
fendant upon the merits." Be that as it may, we hâve the fédéral stat-' 
utes, and wherever there is a fédéral statute it controls irrespective of any 
state law or practice. 

In the first place, it is weU to consider what the purpose and neces- 
sity of an arraignment is. It is laid down in the old law books that 
three objects are to be subserved: (1) The identification of the défend- 
ant; (2) giving him information of the particular offense chàrged agâinst 
him for which he is to be tried; and (3) to receive from him the plea 
which he makes to that charge. Now in the case, as tried, it is perfectly 
évident that the défendant knew exactiy the offense charged against 
Mm; that he was identified; and that he denied the ctiarge and went to 
trial lipdn that déniai. Indeed, he went on the witness stand himself, 
and there denied it. It may seem something of an anomaly to say that 
proceedings may be such that in the trial court there is no évidence of 
prejudicial error when the record transferred to an appellate court may 
disclose such error. And yet, this matter of arraignment présents very 
much such a case. Where a record taken to the suprême court shows 
simply an indictment, a trial, and a conviction, there is nothing afRrm- 
atively appearing upon the face of the record from which that court can 
say that the défendant knew, prior to the impaneling of the jury, and 
prior to the trial, the exact nature of the charge, against him. Nrni con- 
stat but thàt hé went to trial supposing that the chargé was one thing, 
and, after the testimony was introduced, discovered for the first time that 
he was being tried for another and différent offense. And so, pursuing 
that thoUght, that court mîght say that the record disclosed error, be- 
cause it failedto show, as one of theguaranties of his protection, that he 
knew, prior to the time his oase was presented to the jury, the exact 
offense charged against hiUa.: But the trial court may bave had, as my 
Brother Thàyer had in this trial, the inost âbundaht évidence that the 
défendant knèw exactiy thé offense which was charged against him, and 
was prepared to go to trial upon it;. and if he did, ail that the arraign- 
ment subserves was açcpmplished; and to say that he shbùld be entitled 
to a new triai fôr that omission would seetai to be, as, Chief Justice 
Henry well says, "like trifling with justice." 

Butj'furthér'than that, wé havé the fédéral statute^ which providés 
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(section 1025) that "no indictment found and presented by a grand jury," 
etc., * * * «nor shall the trial, judgment, or other proçeedinga 
thereon, be affected by reason of any defect or imperfection in matter of 
form only, which shall not tend to the prejudipe of the défendant." I 
am aware that, putting a narrow construction on that section, it might 
be said that it refers only to a defect in the form of the indictment; and 
yet it is. obvions to my mind, from the whole ténor of the fédéral stat- 
utes, that it bas, or was intended to hâve, a broader significance, and to 
déclare that no mère irregularity or defect in the form of the proceed- 
ings which didnot tend to the préjudice of the défendant should be 
ground for a new trial. 

It is a well-known fact that by the common lawy dififering in that re- 
spect from the rule which obtains under the state statutes, an application 
for a new trial in civil cases presents no matter of right, but is simply an 
appeal to the discrétion of the court, and, when that is exercised one 
way or the other, the décision is not subject to review. And that is the 
effect of the statutes of congress as interpreted by the décision of the 
suprême court, they holding in two or three late cases {Bailroad Go. v. 
Eorst, 93 V. S. 291; Newcomb v. Wood, 97 U. S., 584; Coffey v. U. S., 
117 U. S. 235, 6 Sup. Ct. Rcp. 717,) that this matter of new trials in 
ciyil cases depending upon the discrétion of the trial court is sdme- 
tbing which is settled by the law of congress, and cannot be affected by 
any state law. If it be true, as I think must be apparent to any one, 
that the fàilureto formally arraign the défendant in this case was not a 
matter which tended to his préjudice, that by that failure hé was not 
deprived of a single substantial right, that he was not put to trial with- 
out full notice of that for which he was to he tried, that he was not 
caught by any surprise or in any other way, it would, as Chief Justice 
Henry well says, seem to be "like trifling with justice" to disturb the 
solemn verdict of the jury, and send the case to a new jury to review the 
same fects on another triai. 

So, by reason of the provisions of the fédéral statute determining the 
course of procédure in this court, although we recognize the fact that that 
is différent from the rule which obtains in the state courts under the state 
statute, we agrée that the motion for a new trial should be overruled, 
and it is so ordered. .r-.~t;.. 

Ïhayer, J. I concur in the ruling that the ikîîure of the record to 
show a formai arraignment of the défendant is no ground, under the cir- 
cumstances of this case, for granting a new trial. While the rule is firmly 
established in the state of Missouri that the court of last resort will award 
a new trial in ail criminal cases, whether bf félonies or misdemeanors, 
if the record fails to show a formai arraignment, (State v. Vanhook, 88 Mo. 
106; State V. Jaques, 68 Mo. 260, and State v. Savnders, 53 Mo. 234,) yet 
• I regard our action in this case as controUed by a fédéral statute. Sec- 
tion- 1026, Rev. St. U. S., provides that "no indictment found shall be 
deemed insufficient, nor shall the trial, judgment, or other prôceeding 
thereon be affected, by reason of any defect or imperfection in matter of 
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form only, which shall nbt tend'to'the préjudice ofthe défendant."' If 
this provision is to be given any ëffect as a curative statute, it fits the 
présent case, and remédies the irPegularity complained of. The défend- 
ant was présent in court throUghout the trial. The indiôtment was not 
only read in the defendant's présence, but he tôok the stand asa'witnoss, 
and in that capacity denied substantially ail bf the liiâterial charges 
therein contained. The issue of not guilty was as clearly made before 
the jury as it could hâve beeta inade by a formai arraignment and a 
formai entry on record of defendant's plea. In face of the âtatute above 
quoted, we cannot grant a new triai for an iri-egularity in the proceeding 
which could not possibly hâve tended to the defendant's préjudice. In 
this connection see [/■. S. v. McKee, 4 Dill. 1. 



The QoBEN OF St. JoHNS.' 

'(Oircûii C(Mrt, N. D. Florida. December 13, 1886.) 

1. Mabitime Law^Waiter ofiLibn. 

Taking a apte and giying time .will not necessarilyjçelease the maritime 
lien resulti ne: ïrom suppliés furnished a vessel. 
8. Same— Lien' oi' OwiàîE. 

One who is^a.manager or part owner of a vessel should notbe allowed a 
lien upon hepto the préjudice of outside lien^holders. 
8. Samb— Supp^jiEa pi Home Port. 

It is well sétlled that advances and supplies made to a vessel in her home 

fiort are '^fesuméd to be made ou the crédit of the owners, and no maritime 
ien resùlts, 

Appeal in Admiralty. 

In this cause, submitted on the transcript and évidence, the court finds 
the folio wing facts: 

(1) The Quaen of St. Johns was owned by the Favorite Navigation Company, 
a corporation creafced under the laws of Kentucky, at Covington, Kentucky, 
in November, ,1884. 

(2) That the original stock of the said company was divided into 500 shares, 
and was taken November 21, 1884, as follows: Certiftoates of Stock: (1) 100 
shares, $100 each, to W. R. Kemper; (2) 100 shares, $100 each,to Sarah Mor- 
ton; (3) 50 share8i$10Oeach, Henry Morton; (4) 50 shares, $100 each, Henry 
Morton; (5) 200 shares, $100 each, Frank M. Morton. Total, 500 shares, 
$50,000. .,. 

(3) That nexl day Henry Morton, the président of thé corporation, reported 
that tlie bill of salé conveying tbe stçamer to the corporation had been left 
for record at the cUStom house in Cincinnati, where shé was enrolled. There 
was no subséquent ertrollment. 

(4) That thé articles of incorporation provided that the capital stock of the 
Company was "to be paid in in cash, on or before the twelfth day of December, 
1884," (article 5;), and that the said corporation shall be managed by a prés- 
ident and two directors, who shall be chosen by ballot frohi the stockholders 

'Keportecl by Joseph P. Hornor, Esq., bf the New Orléans bar. 
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after the first élection, (article 7;) and theby-laws» (section 7) provided that 
either the président and oiie director, or two directors,shall constitute a quo- 
rum o£ thé board of directors and be entifcled to act. 

(5) A^rticle 2 of tlie articles of incorporation provided that the business of 
said corporation shall be building, chartering, buylng, selling, conducting,. 
aiid running of a steam-boat, or other vessels or water oraf t, and transporta- 
tiori of îréight and passengers, and the buying, selling, and disposing olsuch 
vesSels, and other real and personal property, within the United States, in 
wholé or part as the corporation may deena proper. Section 4 of the by-laws 
further provided that the secretary shall keep in the minute-book a fuU ac- 
count of ail proceedings, which shall be subject to the inspection of any stock- 
holder; ând section 3, that called meetings may be held at any time and place 
designated by the président. 

(6) Article 11 of the act of incorporation provided that the private prop- 
erty of the stockholders shall be exempt from liabilïty of the debts of the 
corporation; and article 13 provided that any stockholder may at any time 
withdràw from the incorporation by selling his stock to another party f or 
any amount, but he shall first pay his share of the debts of the corporation at 
that time, or sell the same liable therefor, and no such transfer of stock shall 
be made until the offlcers of the corporation bave their option of taking gaid 
stock at the same priée. 

(7 ) That, as appears by the minutes of the company, Henry Morton was chosen 
président, and W. B. Kenfiper, secretary, upon the organization of the said 
corporation, about Noveraber 3, 1884, and both were elected November 6, 
1884; and both continued holding said offices respectively from such élection 
down to the tinie the steamer Queen of St. Johus.was libeled in this cause; 
and on the same date, November 6, 1884, Frank M. Morton and "W. R. Kemr 
per were elected directors and hâve so continued; that the said président, 
Hehry Morton, was and is the husband of Sarah Morton, who owned and con- 
tinued to own and still owns one-fifth of the stock; and Henry Morton is the 
father of Director Frank M. Morton, who took originally two-fifths of the stock 
of said company; and the said Henry Morton took originally one-flfth of said 
stock. 

(8) That, so far as the minutes of said company produced in this case show, 
it does not àppear that sàid stock so subscribed was paid up, either in whole 
or in part, butit otherwise appears in the case that the steam-boat Qqeen of 
St. Johns was then nearly built at a cost of about $42,900, and was owned by 
Frank M. Morton, three-fifths, Sarah M. Morton, one-flfth, and W. B. Kemper, 
one-fifth ; that she was sold to the Favorite Navigation Company at a price 
not appearing, and thereupon Frank M. Morton being désirons that his father, 
Henry Morton, should be président, W. B. Kemper secretary, and himself 
treasurer, Henry Morton subscribed for one-flfth of the stock, for which Frank 
Morton paid ; the whole case show ing no payment for stock subscribed by or for 
any subscriber, except such payment as was made by the transfer of the Queen 
of St. Johns at an unknown price to the Favorite Navigation Company. 

(9) That certiflcates for 100 shares of stock of the Favorite Navigation 
Company were issued November 21, 1884, to Henry Morton, signed by him- 
self as président, and receiptedfor by him; that thèse certiflcates were marked 
canceled December 16, 1884, and on the same day new certiflcates for 100 
shares were issued to Frank M. Morton ; that from November 1 to November 
19, 1885, 800 shares of the said capital stock were through issue of new cer- 
tiflcates transferred by Frank M. Morton to Henry Morton, the latter re- 
ceipting therefor. Thèse 300 shares were transferred without considération 
and for the purpose of selling the whole or part, but no sale was efEected, and 
a retransf er was made by Henry Morton to Frank M. Morton by deliveryand 
marking on stub in stock-book "Canceled," though no new certiflcates were 
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issued or other transfer made on the books of the company. It f urtlier appears 
that in Febrnary, 1886, Henry Morton acquired frora W. E. Kemper 100 
sharesof the stock of the said company, by transfer in the stock-bookandnew 
issue of certifioates, of date Pebruary 16, 1886, receipted for by Henry Mor- 
ton, February 26, 1886. 

(10) That aftér the transfer of said steam-boat to the Favorite Navigation 
Company and up to December 16, 1884, the said boat reoeived additional ma- 
chinery, outfitting, work, and labor, looking to her préparation to run in the 
St. Johns river, Florida, which macbinery, outfitting, etc.werepaid for with 
sums advanced and obligations assumed by Frank Morton, Henry Morton, 
and W. B.Keraper, but forwhat amount dœs not appear; that from and after 
December 16; 1884, when the boat left Cincinnati on her trip to St. Johns 
river, and up to the timé she was libeled, during which time said boat had a 
mn of 111 Luok arid delays, constantly needing advances and frequently need- 
ing repairs and once requiring radical changes, the expenses of said boat were 
met by moneys advanced and obligations assumed and debts contracted by 
said Frank Morton, Henry Morton, and W. E. Kemper, generally acting as 
président aiid diréctors of the Favorite Navigation Company, Frank Morton 
and Kemper being also respectively master and purser of the boat; that sub- 
sfequeilt to December 16, 1884, and virhile the said steamer was away from her 
home port, Henry Morton, at the domicile of the owner and the home port of the ; 
steamer, made advances to relieve the needs of the said steamer in moneys and 
supplies to the amount, principal and intérest, of $11,266.41, for which he from 
time to time took notes, payable in four months from date, signed "Steamer 
Queen of St. Johns, per W. E. Kemper, Purser, Frank M. Morton," except 
for one amount, $lj880.97, January 1, 1886, he took a note payable on demand 
for funds used In construction at 10 per cent, intérest, signed "Steamer Queen 
of St. Johns & Owners, per Wi E. Kemper, Purser, Frank M. Morton, Mas- 
ter," and except for one amount of $326.98, for which a note was given July 
21, 1885, to Mcllvain & Spergel, signed "Str. Queen of St. Johns & Owners, 
Favorite Navigation Company, by Frank M. Morton, ïreasurerand Master," 
Which note was ifldorsed by Henry Morton and by him paid at maturity; that 
subséquent to December 16, 1884, both Frank M. Morton and W. E. Kemper 
made advances to relieve the needs of said steamer in large amounts, the lat- 
ter taking notes for his ad varices, signed by Henry Morton, président Favor- 
ite Navigation Company, and Frank M. Morton, master; that nearlyall of the 
advances made by said Henry Morton, Frank M. Morton, and W. E. Kemper, 
after December 16, 1884, were made after the said steamer had left Cincinnati, 
and to meet the necessities of said steamer, and were made individually by the 
respective parties, and constitute debts of the Favorite Navigation Company, 
as well as of the steamer Queen of St. Johns; that Henry Morton, during the 
whole period covered by the supplies which he advanced to said steamer, and 
which he claims to hâve created a maritime lien on said ateam-boat, was the 
président of the corporation which owned it, and coiistituted. with his son, 
who was the master of the boat during this period, and with, Kemper, the secr 
retary of theorganization, and who was also the purser of the steamer, the 
board of diréctors of the corporation, vested with the powers hereinbefore 
méntioned. 

(11) ïhat shortly after the Queen of the St. Johns' arrivai; upon the waters 
bt the St. Johns, and while being inthe port of Jacksonville, Florida, the 
respondeiits in this case other than John G. Christopher furnished to the said 
steamer the supplies as set up in their several libels; that the said supplies 
were necessary^ and that the master had no other means in the emergency 
thus put upon him than to pnrchase supplies from the said respondents, as 
shown in their several accounts, and that they were purchased on the crédit 
of tlie steamer. 
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{12) That wliilé said steamer was in aaid port of Jaeksonville the reapond- 
©nt, John G. Christopher, also furnished supplies and madeadvances of whiçh 
the steamer stood in need, amounting to the sum of $11,422.69; that as to a 
large part of thèse advances, amounting to the sum of $10,306, consisting of 
money yyhich was applied to paying the arrears of seamen's wages ànd pnr- 
Chas^ng mschinery for the boat, the said Christopher took notes on time se- 
cùréd by mortgages of the said steam-boat, which mortgages were executed 
to him by the master and purser of the steamer, which, however, were never 
recorded, except in the clerk's oflace, Duval county, Florida; that the said 
Henry Morton, the président, did not join in the exécution of the mortgages, 
but knew of their exécution, and disbursed a part of their proceeds, in pur- 
chaslng machinery for the boat. 

(13) ïhat the f oUowing named parties made advances to the steamer Queen 
of St. Joims, for which they flled libels in the district court, and for which 
decrees Weïé made in their la vor in the following amounts, respectively, to- 
wit: The Alabama Coal & Coke Company, $111.1?! Henry Bryant, $53.19; 
J. 8. Wright, $6.50; McCan, Given & Smith, $6.80; Alexander B. Stevens, 
$15; A. P. ïaft, $56; J. È. Merrill & Bro., $102.28; Buchanan & Dalaporte, 
$23; GiUen & Haywood, $13.20; W. E. Lombeck, $646; W. E. Kemper, 
$1,456; H. E. Duval, $100, — which amounts were decreed by said district 
court to be paid out of the proceeds of the sale of the steamer Queen of St. 
Johns now in the registry of this court, and which decrées were not appealed 
from, andithe amounts due are not disputed in this court. 

(14) That there is due to the following named libelants for advances to the 
steamer Queen of St. Johns the following amounts, respectively, to-wit: E. 
C. Pickett, $144.37; B.B. Hilliard, $74.18 ; Wightman & Christopher, $781.79; 
Draw, Hazeltine & Livirigston, $197.46: Geo. F. Drew & Co., $976.69; Henry 
Clark, $292.70; P. E.Sinith, $104.28; John G. Christopher, $1,116.69,— which 
amounts are debts of the Favorite Navigation Company, owners, and consti- 
tute a maritime Men of the proceeds of the steamer Queen of St. Johns now in 
the registry of the court. 

(15) That the steamer Queen of St. Johns was sold by the United States 
marshal, after monition and upon default, for the sum of $12,000, which sum, 
less certain payments to seamen by consent and the costs of the district court, 
is now in the registry of this court, and amounts to the sum of $9,952.85. 

And the court finds as conclusions of law: 

(1) That the decrees of the district court, not appealed from as set f orth 
in the thirteenth flnding of f acts, should be paid from the f unds in the regis- 
try of the Court. 

(2) ïhat the maritime liens declared and found in fourteenth flnding of 
facts should be paid from the funds in the registry of the court. 

(S) That the remaining funds in the registry of the court, after paying the 
costs of the district court and the marshal's costs, should be paid to John G. 
Christopher, libelant herein, on aecount of his claim for advances made and 
moneys loaned to the steamer Queen of St. Johns. 

(4) That the costs of this court on appeal should be paid by Henry Morton 

Horace Bisbee, for libelant, Henry Morton. 

A. W. CockeriU & Son, for libelant, John G. Christopher. 

Pardeb, j. In explanation of the conclusions of law it is proper to 
Bay: 

l.Asto the daim of John G. Christopher, There is no doubt that the 
advances made by Christopher were to a vessel away from her home 
port in necessitous circumstances. They were applied to the use of the 
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ressel, and were made on the crédit of the vessel. Had no tîme notes 
and mortgages been taken, there would be no question that a maritime 
lien resulted- for thèse advances and supplies. It bas been frequently 
iecided that taking a note and giving time will not necessarily release 
the maritime lien resulting from supplies furnished a vessel. See The 
St. Lawrence, 1 Black, 622; The KimbaU, 3 Wall. 37; Ths Bird of Para- 
dise, 5 Wall. 546; Tke AMama, 22 Fed. Rep. 449; The Gen. Meade, 20 
Fed. Itep. 923. The mortgages taken by Mr. Christopher \vere executed 
by the master and purser, and are of doubtful validity; but, whether 
valid or not, it is difficUlt to see why taking additional security by way 
of mortgage on the vessel should bepresumed of itself to be a waiver of 
the. lien given by the maritime lîiw,.. In the findings made it is not de- 
nied that Christopher has a maritime lien for his advances, but it is held 
that such lien under the equities of this case ought to be postponed in favor 
of those having as security only maritime liens. 

2. As to Henry Morton's dawis. He was the président of the incorpo- 
rated company owning the vessel, and as such he was one of her man- 
agers, and actively participated in the management. As he was prési- 
dent and so acted, he is under the charter estopped from denying that 
he is, and was during the term of his presidency, a shareholder in the 
company, so that it is immaterial to inquire whether at certain specified 
periods he was a shareholder or not. He is now, and was when the ves- 
sel was libeled, a shareholder, and as such shareholder hewas a part 
owner in reality , if not technically . Neither as manager nor as part owner 
should he hâve a lien to the préjudice of outside lienholders. Besides 
as a shareholder ùnder the charter his shares (to the extent they are not 
paid up at least) are charged with the debts of the company. The rec- 
ord does not show that the shares now held by hïm are paid up, but the 
évidence rather négatives such full payment. Again, Henry Morton did 
not make advances in a foreign port, although the vessel to which the 
advances were made was in a foreign port. He himself made ail his ad- 
vances while he was at the home port and was managing for the owners. 
It js well settled that advances and supplies made to a vessel in her 
home port are presumed to be made on the crédit of the owners, and no 
maritime lien regults. The record of this case shows that Frank Morton 
and W. R. Kemper hâve equally good claims as Henry Morton, and if 
the pretensions of Henry Morton to. a maritime lien on the steamer Queen 
of St. Johns are well founded, th en that vessel, worth about $12,000, 
came into the admiralty court burdened with secret liens in favor of the 
président and directors of the Favorite Navigation Company, owner, to 
the amount of over $20,000, and yet thèse three parties were the mana- 
gers of the vessel, and the practical owners of four-fifths of her. If such 
liens were to be allowed in a court of admiralty, it would open the door 
to fraud and collusion to such an extent that no safety would exist for 
any bonafide furnisher of supplies to a needy vessel in a foreign port» 
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The L. L. Lâmb. 

{Bistriôt Court, E. D. MicMgan, June 1, 1887.) 

1. Sbamen's Wagbs— Lien on Ship— Contraot with Chahtbrer— Waiver. 

Wliere the vessel was cliartered for a wrecking expédition, to be accom- 
panied by the owner and master, but the crew to be paid by the charterers; 
hM, that the lien on the ship was net waived by the seamen because they 
knew of the contract with the charterers and hired to them. It requires 
some express agreement by the seamen to serve on the personal crédit of the 
char'terer, or else a state of facts from which that Intention must neces- 
sarily be implied. 

2. SaMB— COKCBALMENT OF PaCTS BT MaSTBB OK OwIîHB. 

If the master and owner know that the charterers are insolvent and do not 
disclose that fact to the seamen at the time of engaging them for the char- 
terers, the concealment is a fraud upon them, and àny agreement to release 
the lien on the ship would be disregarded by the court. 

In Admirai ty. 

Ohm. K. Dodge and Edward McNamara, for libelant. 

Howard Wiest, for claimant. 

Hammond, J. John Buzzard was owner and master of the schooner 
L. L. Lamb, and the libelants Were for several months prior to the dis- 
puted transactions involved in this suit the crew of that vessel. He 
chartered her to McMorran & Reynolds at $15 a day from the eighth day 
of June, 1886, for a wrecking expédition to Lake Superior; they "to 
furnish provision and men, (except the master and mate,) ail wrecking 
gear, pay ail tow-hiils and wages, except maâter's and mate's, repair ail 
damage they may do except natural wear and tear and excepting her 
being wrecked or disabled." The schooner went to the lake to work 
upon a sunken steamer iaccompanied by a tug, Buzzard going as master 
and his son ad mate. There were some 20 or 25 men employed by the 
charterers to go upon this expédition, some of them being seamen and 
others not. She was gone about three months, and was employed in 
taking out railroad irori, or lying by to receive it from a lighter, some- 
times sailing out to the wreck and sometimes remainingin the port near 
by, during which not much was done in the Une of a seaman's duty ex- 
cept to take care of the vessel, wether down, keep hersails in condition, 
scrape masts, etc. On the return of the schooner the three libelants ar- 
rested her upon this libel for wages at $1.25 per day for each of them. 
According to Buzzard's contention and proof he paid off thèse three men, 
who had been his crew for some months, on the day of the charter-party, 
and they then hired to the "wrecking party," as the other men did, and 
were to look to that concern for their wages and not to him. According 
to the contention and proof of the libelants they were hired as seamen 
and Were continned as the crew of the schooner by Buzzard himself, but 
were alsO to help the wreckers in their Work, which they did. It seems 
froni' the proof that the "wrecking expédition" was a venture of two in- 
BGÎvent pérsons named Merriman and Fowier, who were without crédit. 
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so that Buzzard would not trust them for the price agreed upon; and 
they had McMorran & Reynolds (whom Buzzard was willing to take "as 
security") become the charterers in the writing, and therefore under 
the contract reeponsible to Buzzard; but Merriman & Fowler were the 
real charterers and managed the expédition. As might hâve been ex- 
pected, thèse insolvents did not pay any of the men, at least that is the 
inference, since every ohe who testifies in the case says he has not re- 
ceived any money, and the libelants insist on the security qî a lien upon 
the schooner for their wages. To this thëy are entitled, even upon Buz- 
zard's own teStimony, for ît is not at ail pretended that thèse libelants 
especiaUy agreed to release their lien upon the vessel or to look solely to 
the charterers for their wages, but only that such is the légal effect of the 
contract as implied from the circumstances. But that is a mistake. 
The maritime or admiralty law does not permit any such implication from 
the proven circumstances, as against seamen for their wages, whatever 
it may do as to supplies or repairs or the like, as to which no opinion 
need be now expressed. To seamen the law secures a lien on the ship 
unless they especially contract otherwise. The proof therefore must 
show not only that they knew of the charter-party and of the stipulation 
that the charterers were to be responsible for the seamen 's wages, but 
also that they agreed that they would accept service alone upon the Per- 
sonal crédit of the charterer, and not look to the ship for a lien. If they 
do not so agrée the lien remains whether the regular owner relinquishes 
bis control to the charterer or remains wholly or partially in possession, 
either on his own account or as the agent of the charterer, and whether 
the charterer be the owner for the voyage or charter term or only a con- 
tractor for the ship's services, and be the terms of the charter-party what 
they may. That is to say, a personal liability of the owner for the 
wages, qua owner, or as master, one or both, is not at aU essential to the 
lien on the vessel, but that may and does arise just as weU out of the 
Personal liability of the charterer, for the seamen's wages, whether he be 
the owner pro hoc, or only a mère contractor in the enterprise; and the 
lien is not released or surrendered by the seamen unless they consent to 
look solely to the personal liability of the charterer. Or, to put it in 
another way, the lien on the vessel for seamen's wages always exists, un- 
less they w^aive or release it knowingly and intentionaUy, and there is 
not any intimation in the proof that thèse men did that. 

Another matter may be mentioned hère. A court of admiralty will 
not tolerate such sharp practice against seamen as that which this master 
and owner confesses he attempted against thèse men, who had been his 
faithful crew, and whom he wished to stay by him in this expédition, 
as he concèdes in his testimoiiy. His prêteuse is that they agreed to 
hire to Merriman & Fowler and not to him, although he made the con- 
tract for them, but at their request, he says. They never spoke to Fow- 
ler or Merriman, but it is pretended that they heard the contract that he 
made in their behalf, being near enough to hear, "unless they were very 
deaf," the witness says. But it tùrns out that Merriman & Fowler were 
80 utterly worthless as paymasters that the master and owner would not 
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deàl with tliem himself and wotild not even charter to them, but must 
needs hâve security for himself by making the contract in terms with 
McMorran & Reynolds. Now, he does not seek to hâve thèse contract- 
ors, McMorràn & Reynolds, wlio afe responsible to him, stand responsi- 
ble also to thèse seamen for their wages as the charterers in law, but 
seeks to throw them upon the charterers in fact, the insolvent adventur- 
ers Merrimah & Fowler, whom he rejected. That is his theory; and 
when his attention is called to it in cross-examination, he brazenly says 
"thait Was not my bread and butter." But beingthe real master and 
owner aCtively in possession and continued control and in fact making 
the contract with the seamen, he cannot escape the lien of the wages on 
the ahip by any such bad faith towards his crew as that; at least, not 
upon &ny iinpUcations based on their knowledge of the bare fact that he 
was undèr charter and that his charterers, real or imaginary, were to 
pay thé seamen's wages. A release by them, under such circumstances, 
would be set aside for the fraud of the master and Owner — their agent in 
thé transaction — in concealing from them that full knowledge of ail the 
facts by meàns of which he was enabled to protect himself . This would 
be done in behalf of men more intelligent than seamen usually are, and, 
in their behalf, more readily by a court of admiralty than elsewhere. 

In this vîew it is hardly worth while to consider the circumstances 
upon which the implication is sought to be based that thèse men con-; 
tracted with Mèrriman & Fowler, and therefore can bave no lien on the 
ship. Biit they are alike délusive and fall short of any fair implication 
to tiiat effect. Buzzard no doubt had that intention and tried ail the 
way through to so conduct the business as to protect his vessel against 
the lien, whîlè at the same time he had ail the benefit of their services 
as seamen. But he fell short of this unworthy design by not having it 
fairly agreed upon at the start that the men were to relyalone on Mèrri- 
man & FOwler, upon whom he was unwilling to rely, for iheir wages, 
and letting them know and agrée that they would not look to the ship 
but to thèse insolvent adventurers, knowing them to be such, as fuUy 
as Buzzard knew that fact. He could not bave gotten the men on those 
terms and he knew it, wherefore he relied on his mistaken notion that 
they would bave no lien if they should make the contract with Mèrri- 
man & Fowler, which he undertook, as their agent, to make for them. 
On the other hand, they did not understand it that way. They knew, 
no doubt, of the charter-party; that Merriraan & ■ Fowler as the char- 
terers were to pay wages; that Buzzard did not expect to pay wages; 
that while heiwanted them as a crew for his vessel, ând they wanted to 
go with him, that there was besides other work to do, and that the char- 
terers were to do the hiring; that the expédition was of a character that 
would deniànd that they should not only do seamen's work but such 
other as they were required to do about wrecking the sunken steamer 
and loading her cargo in the schooner, and that other men were to be 
employed far in excess of any requirement of navigating the schooner. 
They knew aU this and agreed to it; and yet they never separated from 
that vessel or ceased to act as her seamen. Others helped them as 
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they helped others, and this created confusion and, "growjjng" about 
a division qf the work. But, after ail, thèse three libelants were 
the çrew, and did generally thç work of the crew, and were treated as 
sûch ail the way through. To such an, extent did this go that'when 
Buzzard's son, who acted as mate, becam'Q sick, Dove, one of the libel- 
ants, dischargfid that duty,,and it isa misérable pretext for Buzzard to 
now say that Dove did this "aa a persqnal favor to himself." The truth 
iSj they regarded themselves, as Buzzard did, as the schooner's especial 
crew, and he relied on them in that capacity, and while he did assume 
that Merriman was the responsible manager and the one to pay aU the 
expansés, and ostentatiously kept that notion afloat, there was nevér the 
slightest circumstance to indicate that thèse three men did not occupy, 
as they claim to do, the especial relation of seamen attached to the 
schooner, and not belonging like the rest to the wrecking force, althougb 
they were also to help in that work. Nor is there any reason growing 
çut of the terms of the contract to separate or apportion their work, 
The managers did not ;do this, and there is in the proof no basis for the 
apportionment. They should hâve the lien for their Qontract wages, and 
Buzzard should look to his charterers or to Merriman & Fowler for reim- 
bursement for the wages so paid by the ship. ;; 

There is abundant authority for this judgment. Under the doctrine 
of Leary v. U. S., 14 Wall. 607, and the cases like that, it might well 
be held that Buzzard remained the owner, and entirely responsible as 
8uch. He retained fuU possession and control over the navigation of the 
vessel, accompanied her as mastôr, and was, sofar as thèse men could 
see or know, as'much her owner and master as he had been before, durr 
ing their service with him. The charter-party only gave Merriman, 
"charge of said Schooner in ail cases, pertaining to the wrecking of the 
Bteamer Algomar." This was only a very limited and qualified control, 
and it may amount to no more than a contract for the vessel's service 
under her own master and mate and a crew to be paid by the contractor. 
That state of things could not affect the seamen 's lien for wages. Per- 
haps Buzzard wotild hâve been liable personally for any tortious collision 
under Thorp v.Hammond, 12 Wall. 408. If so, he would be likewise 
liable for wages personally. Hme v. Groverman, 1 Cranch, 214; Mar- 
■ cardier v. Chesapeake Ins. Co., 8 Cranch, 39. 

But, beyond this relation, of ownership, and no matter who was the 
owner, either gênerai or spécial, under this charter-party, the lien for 
seamen's wages attîiched under the presumption of the maritime law, was 
never displaced, and could not be without the seamen's express consent. 
As Mr. District Judge Benediot says: 

"It was necessary for the claimant to go further and show that the libel- 
ants agreed to waive a lien upon the vessel and rely upon a persona] crédit 
alone." The Sirocco, 7 Fed. Rep. 699. 

The learned judge states the principle most clearly in the foUowing 
extract: 

"The presumption of the maritime law is that services performed by a sea- 
man on board a vessel are rendered upon the crédit of the vessel, as well as 
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that o£ the master and owners, and by that lawseamen acqulreallen for their 
wages in ail cases, unless it be made to appear that a waiver of the lien and 
an exclusive personal crédit formed part of the contract of hiring." Id. 

Hère, as before stated, there is no pretense of this waiver, except by 
implication from a knowledge of tbe charter-party and of a hiring by the 
charterer. But a hiring by the owner does not constitute a waiver, 
whether he be gênerai owner or owner pro hac, and why should that by 
a charterer hâve any other eifect? It takes something more to constitute 
a waiver of the lien, and always that must be the purpose in view, for 
no one ever waives or abandons a lien unless he does it with the inten- 
tion of doing that thing. The law sometimes implies the intention, no 
doubt, but never from a circumstance that does not within itself neces- 
sarily indicate that intention. Hence, the waiver of a seaman's lien for 
wages cannot be necessarily impliéd from the bare fiict of hiring to a 
charterer any more than from the bare fact of hiring to the master or 
owner. Certainly, not from the fact of hiring to an insolvent charterer 
whom the master and owner would not trust without security. 

Again, says another learned judge: 

"Supposing the libelants to be seamen, employed in the maritime service, 
they hâve a lien on the ve^sel, whether she be sailed on shares or not. Their 
knowing that she was so sailed caii make no différence. "Whoever is that 
owner, the seamen bave the vessel as security, and they are not bound to beed 
arrangements made with third persons." The Cantour 1 Sj)r. 437. 

The great case of SMfidd v. Potier, 2 Ware, (Daveis,) 394, is conclu- 
sive of this point, and also that it is a fraud upon the men not to inform 
them specifîcally that they are to look alone to a third party; and, I may 
add, if the owner or master knows that the third party is.irresponsible, 
it îs equaUy a fraud not to inform them of that fact, as well. 

Nor is it understood that the cases like Webb v. Peirce, 1 Curt.'i04, 
which recognize this superior statm of the lien of a seaman for wages, 
hâve at ail affected this principle, because they hold that it does- not 
extend to protect furnishers of supplies and other maritime lienholders. 
This lien of the seaman for wages exists, too, quite beside any personal 
liability of the. gênerai owner; for, while he may not be liable in that 
capacity, the vessel is, nevertheless, upon peculiar principles, liable m 
rem to the seamen for their wages, whatever may be said of other liens 
in that regard. Flaherty v. Doane, 1 Low. 150. Of course somebody 
must be personaUy indebted for the wages, or there could be no lien 
on the ship ; but it is, as regards the lien, quite immaterial whether it 
be the master or the gênerai or spécial owner, who is indebted under 
the contract; for the seamen may always look to the ship itself, unless 
they wiUingly and knowingly waive that security by consenting to ac- 
cept the Personal liability of some one, and agrée to contract sokly upon 
that crédit. But this must be a matter of agreement explicitly ex- 
pressed, or it may be necessarily implied, perhaps; yet, never a mère 
inference from facts insuflBcient within themselves to demonstrate that 
such was their intention and agreement. This is the rule to be ex- 
tracted from the authorities, as I understand them. In The Highlander, 
v.SlF.no.l— 3 
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1 Spr. 610, ît îs also ruled that such a contract as that relied on in 
this case will be carefully scrutinized by the court, and not be allowed 
to operate to displace the lien, even where shipping articles were signed 
indicating it, without the clearest proof that the seamen so understood 
it. It is a case directly in point as a précèdent for this, and was also, 
like this, a contract to go Upon a wrecking expédition. The same learned 
judge, in the case of 2%* Adelphi, MS., A. D. 1862, cited in Flaherty v. 
Donne, supra, and elsewhere, also held that the lien was not waived by 
hiring to a charterer. In The Erie, 8 Ware, 225, 230, it is said that 
"no one is ever presumed to waive his own rights. Express words are 
required for that purpose." Also, that the owner has no right to bar- 
gain away the privilège of the seamen by his contract with the charterer, 
unless they were parties to the contract, and Emerigon is cited as au- 
thority for it, as well as others. In The Artisan, 9 Ben. 106, which was 
chartered by a circus company, it is held that the lien exista without 
regard to the personal liability of the owner, and that incidental work 
on shore for a circus company does not deprive the seamen of their 
lien. 

In The Montdulc, 10 Ben. 455, the fact that the seamen had knowledge 
of the master's agreement to sail on shares does' not raise any presump- 
tion that his own agreement was such as to destroy the lien; and there 
the learned judge explains such cases as The Bambard, 8 Ben. 493, and 
Scott V. Failes, 5 Ben. 82, to hâve proceeded upon the'same understand- 
ing of the law, although decided against the libelants. He also doubts 
whether any différent understanding prevails in the Southern district of 
New York, and says the weight of the aUthority is in favor of this rul- 
ing. 2%e GaUmoay 0. Morris, 2 Abb. 164, is to the same gênerai efifect; 
and so are The Samuel Ober, 15 Fed. Rep. 621, and The Clayton, 5 Biss. 
162, where the charteter who hired the crew became insolvent and had 
made an assignment. Attention may be called to Rev. St. U. S. § 4535, 
which forbids that seamen shall be held to hâve forfeited their lien, or 
to hâve abandoned any remedy for wages, except by an agreement in 
accordance with the merchant seamen's act, to show that it is also a 
statutory policy to préserve the lien against any such implications as are 
relied on hère, and that that policy is in harmony with the gênerai law, 
whether that act applies to the lake navigation or a case like this or not. 

I wish to say, in closing, that this case was partially tried before Mr. 
District Judge Seveeens, during his désignation, but not beiiig finished 
was left over by him for completion before the court néxt sitting, but 
that he examined the authorities and reached the same conclusion that 
is hère announced, and to his notes and suggestions I am much in- 
debtèd in the préparation of this opinion. 

Let the libelants hâve a decree for the amount claimed by each, as 
shown by his testimony, which I understand to be for 91 i days at $1.25 
per day for each of them, less the crédits admitted by each in his testi- 
mony. The clerk wiU caJculate the amount from the testimony without 
the costs of a référence, which is unnecessary, since there is no dispute 
about the time or amount. Let claimants also pay costs. So ordered. 
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Unitbd States v. Beyeb. 
lOireuii Court, 8. B. Oeorgia, B. B. May, 1887.) 

1. ADMIBALTT^tmiSDIOTIOlI— CbIMINAL OFFENSES. 

The United States courts hâve jurisdiction to try charges of crime com- 
mitted op board any vessel belonging in whole or in part to the United States, 
or any citizen thereof, at any point on the high seas, or in any river, haven, 
creek, basin, or baj within the admiralty jurisdiction of the United States, 
and out of the Junsdiction of any particular state. 

2. Shippinq — AtTTHOBiTT OF Mabteb— Pebsonal Chastisement. 

While. a master of a vessel has been held justified in inflicting moderate 
Personal chastisement on a seaman for impertinent language and disobedience 
of orders, it would be far more décent to resort to other methods of punish- 
ment. 
8. Samb— AssAULT tjpoK Seaman— Self-Defense. 

Where the master assaalts a seaman, the seaman may endeavor to escape, 
and it pursued by the master and the assault is repeated, the seaman may re- 
sistin sucb manner as to protect himself from injury, and if the assault is 
made with a deadly weapon, or otherwise dangerously, the seaman is author- 
ized to use équivalent and necessary force in his own protection. 
4 Same. 

Where a master commits an assault upon a seaman, the seaman woald not 
be justifled in repelling it with a dangerous weapon unless the f acts were such 
as to juBtify the belief that he was in serions bodily danger. 
8. Sahe — Sbaman's Duties. 

Where a mate in commalid of a vessel lying at anchor, af ter working hours 
ordered a seaman to wash his (the mate' s) clothes, and the seaman decUned 
in respectful terms, an assault upon the seaman was whoUy unjustifiable. 
(SpUabu» by the Court.) 

Assault on the High Sea with a Dangerous Weapon. 
Du Font Querry, U. S. Atty., for plaintiff. 
A. R. LaioUm, Jr., for défendant. 

Speeb, J. , (ckarging jury.) The défendant, William Beyer, is charged 
with assaulting with a dangerous weapon one Smith upon the high seas. 
The assault is charged to hâve been committed upon an American vessel. 
The jurisdiction of this court extends to assaults of that character com- 
mitted upon an American vessel at any point on the high seas, or in any 
arm of the sea, or in any river, haven, creek, basin, or bay within the 
admiralty jurisdiction of the United States, and out of the jurisdiction of 
any particular state, on board any vessel laelonging in whole or in part 
to the United States or àny citizen thereof. If you believe from the év- 
idence that the assault was committed as charged, and that it was com- 
mitted on an American vessel at the point designated by the witnesses 
who testified upon that subject, to-wit, nine miles from the shore in the 
roads of the river La Plata, this court would hâve jurisdiction to confer 
upon you the power to find your verdict upon the matters in issue in the 
indictment. 

I believe there is no dispute that the offense was committed, if com- 
mitted at ail, within the jurisdiction of the United States court, and 
therefore you need not inquire further into that question. You will 
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therefore lîmît your investigations to the truth of thîs single issue: Was 
the défendant guilty, as charged, of committing an assault with a dan- 
gerous weapon, upon Smith, the mate of the bark Hazeltine? It is not 
disputed by the défendant that he did inflict the injui-y upon Smith, 
about which the prosecution is had, but he does dispute that it was an 
assault within the meaning of the statute. He insista that it was done 
in his own self-defense, and that therefore it was justifiable, and that he 
cannot be properly convicted for it. It appears that the master of the 
vessel at the time of the difficulty was on shore at Buenos Ayres; that 
the ship was lying out some eight miles from the shore in the river Plata; 
and that it was under the command of the first mate, Clinton. The 
party injured was the second mate. There is but one witness offered on 
the part of the government who speaks as to the main occurrence, the 
stabbing, and that is the steward or cook, Crowley. He testifies that 
the mate and the défendant were fighting; that they were fighting a 
stand-up fight; that he saw défendant trying to get out his knife; saw 
him get out his knife and stab the mate and eut him; and that he him- 
self ran forward to prevent further cutting; and that the défendant eut 
him without any excuse or reason to do so. If this story is crédible, 
you will be justified in finding the défendant guilty as charged. You 
will, however, take into considération ail the évidence. You will con- 
sider the testimony of Clinton, the first officer. He speaks of a previous 
difficulty between the défendant and this mate, but does not speak as to 
the facts of the stabbing. You will also consider the testimony of the 
défendant. He is permitted by the humanity of our laws to testify in 
his own behalf, and you can attach such importance to his testimony as 
you think it deserves. He tells you that he was forward after 7 o'clock 
on the day of the difficulty; that it was after workirig hours; that the 
ship was at anchor; that the second mate came forward and directed him 
to fill certain barrels with water, and he remarked, "That might hâve 
been done in working hours;" that the mate requested him to repeat that; 
when he did repeat it, and the mate struck him sevèral times in the face 
with his fist; that the first mate was there and encouraged the second 
mate to strikè him again; and that when this ended, the défendant 
states, he went and washed the bldod from his face, and then was called 
aft for some duty as a seaman; that the mate then met him, and told 
him that he must wash his (the mate's) clothes at once; and that he said, 
"Excuse me, sir; that is no seaman's duty." Thereupon the mate fell 
upon him and began to beat him; that the steward or cook, Crowlev, 
came out to the assistance of the mate; and they both assaulted, and 
were beating and choking him. Feeling that he was about to sufPer seri- 
ous bodily injury, he drew his knife and lay about him with it with 
purpose to relieve him self from the attack which was being made upon 
him. If you believe that state of facts to be true, — and you Avill also con- 
sider the testimony of the other witnesses offered for the défense, in weigh- 
ing the évidence of this transaction, — the conduct of Smith, the second 
mate, was altogether unjustifiable. It is true that the master or other 
officer in command of a vessel bas absolute charge on board ship, and his 
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orders, îf not unlawful, must be obeyed; and that submîssion to thèse 
orders is among the first dùlies of the seamen. It is also true that the 
deportment of the seamen toward the master should be respectfui; and 
the master has been held justified in inflieting a moderate correction to 
the seamen for disobedience of orders, and for impertinent language and 
behavior. Although it would be far more dignified and décent in a 
master or other officer in command of a vessel to refrain from attacking 
or iftfiicting personal chastisement upon seamen, where there is disobe- 
dience of orders, and no great emergency exists. 

When a master attempts to assault a seaman, even for disobedience of 
orders, unlèss it is a case of great emergency, the seaman may endeavor 
to escape, and if pursued by the master or other oiEcer, and a répétition 
of the aSsanlt is made, the seaman may lawfully resist in snch a manner 
as to protect himself from injury; and if the assault upon the seaman is 
inade Viiih s. deadly weapon, or other dangerous weapoh, heis entifled to 
use équivalent and necessary force in his own protection; he is not de- 
barred of his rîght of self-defense. The same rule would apply if the 
assault should be made by an officer without a deadly weapon, if the 
assault wefe of a character which would subject the seaman to serions 
bodily harm. Because he is a seaman he does not on that account cease 
to be a man, with the rights and privilèges of a man in his personal 
défense. 

If you believe in this case that the second mate seized this man by the 
throat and choked him until he became blind from the resuit of the 
choking; if you further believe from the évidence that the steward assisted 
in this; and that they were cruelly assaulting him in such a manner 
that he felt he was in danger of serions bodUy injury; — he had the right 
then to use just such force as was necessary to repel that injury and to 
protect himself. 

It is for the jury to say whether the use of such a weapon as he did 
use would be justifiable. That you will détermine, gentlemen, from 
the facts in this case. The prisoner ought not to be justiiied in using 
a dangerous weapon like that which he admits to bave used unless the 
cireumstances were such as to justif}' him in believing that he was in 
danger of seriôus bodily injury from the assault — ^unless he felt, and 
was justified in feeling, from the évidence of his surroundings, from the 
character of the assault, from the fact that assault had been made upon 
him previously, from the further fact that two were making an assault 
upon him — that he was in serions bodily danger — then he would be 
justified in using ail the force necessary to protect himself just precisely 
as he would be if the difficulty occurred on shore, and as if the relations 
of seaman and master did not exist between himself and his officer. 

You will also further take into considération the fact that this vessel 
was lying at anchor; that there was no spécial emergency at that time 
for the obédience of any order which would justify a serions assault by 
the mate or other person on that vessel, upon the défendant. I charge 
you further, that if you believe from the évidence that the second mate, 
after working hours were over, and after the first assault upon the 
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defen^p,nt, 'and after 7 o'clock at night, ordered the défendant to wash 
bis clotheg, it was a. petty act of tyranny which the défendant was not 
obliged to obey; and if the ma,te assaulted him because the défendant 
refused to wash his clothes at that time, the défendant would be justified 
in resisting that assanlt; but he would not be justified in using a deadly 
weapon unless, under the ruie I bave already given you, the assanlt was 
of that character as to satisfy him that he was in danger of serions bodily 
harm to himself. 

In weighing this évidence you will take into considération ail the facts 
likely to influence the testiinony of the witnesses as defining and fixing 
the araount of credibility you should attach to the testimony of each. 

If you believe from the évidence that the steward, Crowley, bas bad 
feeling against this défendant, you will attach to just such bad feeling, 
and the préjudice which would naturally arise from it, such weight as 
you think it ought to bave in estimating the credibility of the testimony 
of Crowley, ; You will also consider, in estimating the value of the tes- 
timony of the défendant himself, ail the interest that he bas in this case 
because he is the défendant. You should not allow the évidence of other 
assaults made upon the défendant by the steward, Crowley, to influence 
your minds, except in so far as it would tend to throw light upon his 
motives, and to enable you to say whether or not he was telling the truth 
of this transaction. 

If, on reviewing ail the évidence, you bave a reasonable doubt, (which 
doubt should arise from the évidence or from the want of évidence, and 
should be such a doubt as a sensible man conld give a good reason for,) 
either as to the truth of the testimony of the witness Crowley for the 
prosecution, or as to the comparative weight of évidence, or whether the 
défendant acted in self-defense, — you should give the défendant tbeben- 
efit of that doubt, and acquit him. He comes before you witli the pre- 
sumption of innocence in his favor. That presumption bas the weight 
of évidence that he is innocent unless it is removed by the évidence which 
bas been offered on the part of the government. If you beliçve that the 
government's testimony shows that this was an assault made with a dan- 
gerous weapon, and not in the defendant's self-defense, or otherwise jus- 
tifiable, it will be your duty to convict the défendant, and your verdict 
iq that case would be: "We, the jury, find the défendant guilty." If 
you believe that the government fails to make out its case because of the 
want of credibility in the testimony of its witnesses, or if you believe 
that the défendant was justified in the assault, and that he made it in 
his own self-defense, it will be your duty to acquit the défendant ; and 
if you hâve a reasonable doubt from the évidence as to what is your duty 
in the premises, it is your duty to acquit the deJendant; and if you find 
the défendant is not guilty, you will say so by your verdict in thèse 
words: "We, the jury, find the défendant not guilty." As you believe 
80 you raust find. 

The priaoner was acquitted. 
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Phillips v. Kochert and others. 
{ŒreuU Oowrt, S. B. Nm York. May 17, 1887.) 

1. Patehtb por Invektions— Peocess op SwBATiNa and Curing Tobacco — 
Infbihqbiient. 

Suit was brought to restrain infringement of the first claim of letters patent 
No. 91,601, granted June 33, 1869, to Leander Burdick and others for a pro- 
cess of sweating and curing tobacco. The proof s showed that other patents 
were previously granted to other persons for processes of similar character 
for rénovating tobacco, and for coloring and curing tobacco stéms. In avoid- 
ance of thèse prior patents, the plaintiffs urged that the patent ■ in question 
pertained to the curing of green tobacco leaves, and not to rénovating or re- 
sweatihg af ter they had beén cured, and was theref ore difEerent f rom the prior 
patents. The proof s further showed that défendants conducted a process for 
resweating instead of curing the material. Hdd, that the défendants dld not 
infringe. 

8. Samb— Tobacco SwBAT-Hotisiis— Infringbmbnt. 

The flrst claim of letters patent No. 338,938, granted June 15, 1880, to one 
Charles S. Phillips, for a tobacco sweat-house, conslstlng of a metal-lined tray at 
thebottom, aninterior wooden bottotn, steam -pipes, an interior chamberhav- 
ing a slotted or slat floor, an inclined roof, and upright cleats on the sides, is 
80 far restrictéd by prior patents relating to the same subject that the heating 
of tobacco in boxes in a close room with tbe use of a slatted floor, without, 
however, a metal-lined floor or cleats, does not constltute an infringement. 

8. Samb— Pbocebs op Cubing ajsd Colobing Tobacco— Invbntion. 

The sole claim of letters patent No. 340,366, granted April 19, 1881, to Charles 
S. Phillips, for a process of curing and coloring tobacco by heating it in a 
aweat-room, fails for want of novelty and invention to support it by reason of 
prior patents covering the same siibject, and a suit for infringement of the 
same cannot be maintaiued. 

In Equîty. 

. Hubert Â. Banning, for plaîntiô. 
Emea 0. Wd)b and Douglam Dyrenforïh, for défendants. 

Wheelek, J. This suit is brought npon the first claim of letters pat- 
ent No. 91,601, dated June 22, 1869, granted to Leander Burdick, H. 
J. Chase, P. P. Isherwood, and W. S. Isherwood, for the process of 
sweating and curing tobacco, substantially as described in the spécifica- 
tion ; the first claim of No. 228,928, dated June 15, 1880, granted to the 
orator for a tobacco sweat-house, consisting of a metal-lined tray at the 
bottom, an interior wooden bottom, steam-pipes, an interior chamber 
having a slotted or slat floor, an inclined roof, and upright cleats attached 
to its side walls, as in the spécification set forth-; and the sole claim of 
No. 240,266, dated April 19, 1881, and granted to the orator, for the 
process of curing and coloring tobacco, consisting in subdividing the to- 
bacco, by packing it into wooden cases to be placed or tiered in a sweat- 
room, and heating it in a moist atmosphère of snflBcientidensity and beat 
to color the tobacco, substantially as set forth in the spécification. The 
défendants set up lack of patentable invention, and want of novelty, and 
deny infringement. The process described in the spécification of the 
patent first mentioned "consists in subjectihg tobacco to the action of 
artificial beat, ranging from 90 deg. to 110 deg. Fahrenheit, by enclos- 
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ing the tobacco wîthin a chest which is surroufided by a jacket or ex- 
temal case, into which Ikttet steam is conducted ; Baid chest being pro- 
vided with an outlet for the eacape of the juices which are expelled from 
the leaves in the form of vapor, and also with one or iMore perforated 
pipes for allowing more or less steam to enter the chest during the pro- 
cess," and "if, at any" time during the treatment, it is desiïéd to intro- 
duce steam directly into the chest for moistening the tohàccband giving 
it darker shades of color, this can be done by," adjusting a valve and 
opéning a pipe: The process of the orator's patent of April 19, 1881, 
is substantially that carried on in the opération of the sweat-house of his 
patent of Junie 16, 1880, as* described in that patent. 

A patent may be valid for a process, and another be valid for rheans 
of carrying it on. Cœ-ningy. Bwden, 15 How. 252; Gochrane v. Deener, 
94 U. Sv 7^0 ; Tilghman v. Proctor, 102 U. S. 707.' There may, there- 
fore, be a patent for a process of puring tobacco, and another for a sweat- 
honse towork that process, and both be valid. The patent to Abraham 
Robinsony 'dated Jtine 10, 1879 j for an improved apparatus for resweat- 
irig tobacco, which, was under considération in Sutter v. Robinson, 119 
U. S. 530, 7 Sup. et. Rep. 876i, is in évidence in this case, but the 
Huse patent of 1865, referredto in that case as an anticipation or re- 
striction ôf the Ëobinson patent, îs not. The précisé invention in the 
Robinson patent appears to hâve been held in that case to be the substi- 
tutitoni of Wopdeh vessels for metallic ones to hold the tobacco during the 
process ofifeaweatjing. This is tihe. principal feature of the orator's pro- 
cess patent of April 19, 1881. Th'è rest consists merely in subdividing 
the tobacco, and heating it in a moist atmosphère of sufBcient density 
and heat to color it. Robinson described the heating in a moist atmos- 
phère, although that was not the feature left after a comparison with 
the Huse patenta This leaves riothing but subdivision into smaller ves- 
sels of the same kind for convenience in handling and of examination, 
which would require no invention. The substitution of smaller vessels 
for larger, when convenience requirèd, would be obvions to any one suf- 
ficiently skilled in the process to go through it with the larger ones. 
This patent, therefore, fails for want of novelty and invention sufBcient 
to uphdld it. 

Prior to the Burdick, Chase, and Isherwood's patent of 1869 there was 
the patent of Enoch Huse, in 1844, for renovating tobacco by wetting it, 
and then heating it in an oven or drying room, and then pressing it; the 
patent of Benjamin Payn, in 1859, for coloring and curing tobacco-stems 
by steaming them on a grated platform in a close room; and the patent 
to Benjamin A. Davis, in 1867, for curing tobacco by drying it under a 
glass roof eixposed to the sun's rays in fair weather, and by artiâcial heat 
in long spells of rainy weather. This patent in question appears to per- 
tain to curing green tobacco rather than to resweating it after it bas been 
cured. The process of it is not much différent from that of Payn's. The 
degree of heat is not so definitively specified in that, and that exposes 
the stems to the direct action of the steam altogether, and refers to stems 
instead of to leaves. 
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The principal answer of the plaintiff to thèse patents is that the pro- 
cess of resweating the leaves is a very différent process from that of curing 
green tobacco, or renovating it as by Huse's method, or treating stems 
by Payn's. Taking this to be so, the défendants resweat instead of cur- 
ing the tobacco which they treat, and do not thereby infringe the process 
of this patent for curing tobacco. The sweat-house of the défendants 
does not, upon the évidence, appear to hâve either thë metal-lined floor 
of the orator's patent of 1880, or any équivalent for it, nor the upright 
cleats attached to the side-walls. If they hâve a slatted floor, it is no 
more the slatted floor of the plaintiff 's patent than the grated platform 
of Payn's. They heat the tobacco in boxes in a dose room after it bas 
been moistened. The Robinson patent of 1879 covers the boxes. They 
do not appear to infringe anything left of the orator's patent after it is 
eut dôWn^ as it must be by thèse prier patents. He appears to hâve 
had great success in treating tobacco, but it seems to be due more to his 
skill and Care in condueting the processes than to his' p&tented processes 
or appartttUs.' 

Let a dëcree be entered dismissing the bill of coiuplaint, .with costs. 



RoÈMEB V. Simon and others. 

{Cîreuit Court, 8; D. New York. May 17, 1887.) 

1. PATDmTB FOB llTVBNTIOIfS — LOCKS TO TBAVBIilITO BAGS — DAMAGES FOE In- 

IBrNGEMEST. 

À defcrée was made restraining f urthier infringement of a patent for certain 
locks totraveling bags, and for an account of profits and damages. Tbe 
plaintiff, in proof of his damages, sliowed that he pérsonally made and sold 
the locks separately and with bags, and that his profit 'ùpon the locks was 91 
cents per dozen, and that the défendants had sold a spécifie number of them, 
but did not show their profits. Eeld, that the facts did not fnrnigh a sufScient 
basis for estimating the dainages, and that nominal damages were theref ore 
only recoverable. 

2. Samb— Profits. 

In proving damages for tlie infringement of a patent, which is merely an 
incident attached to an article in common use, it must.be shown that the 
profits claimed were due to the patent itself, and could not hâve been made 
except in exercise of the patent right; and, in proving such damages, a plain- 
tiff must show that he would hâve had an opportnnity to make and sell the 
patented article which the défendants made and sold if they had not so made 
and sold it. 

In Equity, 

Arthur V. Briesen, for plaintiff. /. E. Hindon Hyde, for défendants. 

Wheeler, J. A decree for an injunction against further infring»- 
meut of the plaintiff's patent, and for an account of profits and damages, 
was before entered in this cause. 20 Fed. Rep. 197. It has now been 
heard on the plaintiff's exceptions to the master's report of nominal dam- 
ages only. The patent is for a single feature of a lock for traveling bags. 
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The plaintiff has granted no licenses, but has himself made and sold the 
locks separately and with bags, intending to supply the wants of the 
trade for them. He showed to the master that his profit upon thèse 
locks was 91 cents per dozen, and that the défendants had made and 
sold, with bags, 38,265 of them; but made no further showing of their 
profits. The exceptions raised the question whether thèse facts furnish 
a sufficient basis for the estimation of damages beyond merely, nominal 
damages. 

Two defects are apparent in the plaintiff's claim in this respect — one 
is that the case does not show that plaintiff's profits are due to the pat- 
ented feature of the locks, in whole, or in any definite part; the other is 
that thèse facts do not show that the plaintiff would bave had an oppor- 
tunity to make and sell thèse locks if the défendants had not made and 
sold them with their bags. The case shows that there are other kinds 
of locks for such bags, and they are mère incidents to the bags for their 
more opnivenient use. However it might be as to articles wholly covered 
by a patent for which there was no, or no convenient, substitute, it does 
not followin a case like this that a purchaser of the principal thingwith 
a patented incident would go until he should find that particular kind 
of incident before purchasing. The form, material, or workmanship, 
of the bag itself may bave been, and is quite likely to bave been, as dé- 
cisive with the purchaser as, and perhaps more se than, the lock. The 
plaintifif may bave, and; probably has, suffered damages from this in- 
fringement. He must show more than this, howeverj in order to re- 
cover them. He miïsti according to the cases, show what they are, or 
some reliable basis for estimating them. Garretson v. Olark, 111 U. S. 
120, 4 Sùf). et. Rep. 291; Bktck V; Thmie, 111 U. S. 122, 4 Sup. Ot. 
Rep. 326; Doôsort V. Hartford Carpd Go., 114 U. S. 439, 5 Sup. a. Rep. 
945; Dohsm^.Damtm, 116 U. S. 10, 6 Sup. Ct. Rep. 946. 

Exceptions ov^rruled, report accepted and confirméd. 



; CoTTLE V. Keementz and others. 

>: ,.\ i(Mrev-UÇ<m-t,8. D.Neu) York. M.&yl^l^'SI.) 

Patents FOR Intentions— Patentabilitt— No veltt—Collab and Sleeve 
Buttons. . 

Letters patent No. 203,413. dated April 16, 1878, to Shubael Cottle, for im- 
provement in collar and sleeve buttons, oontained two claims, — one for the 
making of such buttons by striklng up the post from the back, forming them 
in one pièce, thickening the post at the base for strength, and soldering the 
head to the post; the other for the button, whose tubular bàck and post are 
formed in one pièce, and having the métal thickened at the base of the post. 
Held, chat the first claim was patentable for novelty in method of construc- 
tion, but that the claim for the button itself was not. 

In Equity. Bill for infringement of letters patent. 

W. H. L. Lee, for orator. 

fVedene H. Betts and /. JE. Hindou Hyde, for défendants. 
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Wheelee, J. This cause rests upon patent for invention No. 202,412, 
dated April 16, 1878 , issued to the orator for an improvetnent in the con- 
struction of eoUarand sleeve buttons. The speeincation describes the 
making of such buttons by striking up the post from the back, forming 
them in one pièce, thickening the post at the base for strength. and 
soldering the head to the post. There are two claims, — one for the im- 
proved process of constructing the button; and the other for the button, 
■whose tubular post and back are formed in one pièce, and having the 
métal thickened at the base of the post. The défendants' buttons are 
formed wholly in one pièce, but withoutusing the orator's process. The 
patent describes the prier method of making such buttons, which was to 
make the head, back, and post separately, and then unité them by sol- 
dering them together; and their defects, which were that frequently they 
were imperfectly united. When well made, they were not çssentially 
différent in form or function from those made according to the patent, or 
those of the défendants. The thickening of the post at the base is not 
materjal. They were generally strong enough there before; but, if not, 
the strengthening of them at that place would be too obvions to support 
a patent for doing that. The orator invented a mode of making such 
buttons which was new and very useful, and for which he deserv^dly 
had a patent; but the buttons, when made, were not new, except that 
they were made by that new mode. For them there was no ground for 
a patent. In the old buttoUs the post and back were not formed of one 
pièce, but when they had been united, and becorae, with the head, a 
button, they were of one pièce for the purposes of the button, as much 
as if they had always been in one pièce. The thing patented in thia 
part of the patent was not new, and this part of the patent is, appar- 
enÛy, invalid on that account. The Wood Paper Patent, 23 WaU. 563; 
Oochrane v. Badische AnUin & Soda Fabrik, 111 U. S. 293, 4 Sup. Ct.Rep. 
456; McKloskey'v. Du Bois, 8 Fed. Eep. 710, and ? Fed. Rep. 38; Mo- 
CSoskey Y. Harmil, 15 Feà.ReTp. 750. 

Leta decree be entered dismissing the bill of complaint, with costs. 



CooKE V. Globe Files Co. and others. 

(Oircuit Oowri, 8. D. Sfeui Tork. March 16, 1887.) 

Patents fob Inventions— Patentable Invention— Lbttbr and Invoicb Fiie 

. , ** "Rto-TTït WOBCE! "PTffiPW ** ' ' 

Lettérs patent No. 3é3,275 were granted July81,1883, to William A. Cooke. 
Jr., for a letter and invoice file, the principal claims of which were a combi- 
nation of tape called a "re-enf crée pièce " and the attachment of tapes to gus- 
sets in a certain manner. The said claims showed no new part or function 
which was not known before, but merely a mode of strengthening such files 
in places where they were previously weak, without requiring more than the 
skill of a good workman to reaph the resuit obtained. Seld, that said claims 
of the patent did not cover any patentable invention, and a bill to restrain 
infriagement must therefore be dismissed. 



44 ^EDSRÀJi SSBOSSESli 

In Eqùity. 

WWam, E. Gkason, for plaîntîflf. 

■R. H, Parkinson, for défendants. 

Whebleb, J. This suit is brought upon patent No. 282,275, dated 
July 31, 1883, granted to the oxator for a letter and invoice file for the 
réception and classification of papers. The spécifications of the patent 
describe a file having pockets formed of leaves and partitions connected 
by gussets at the ends, with a pièce of tape of linen or other suitable 
material pasted or otherwise applied to the gussets, and connected to the 
sidés of the file by having ita ends fastened between the sides and out- 
side covèrs. The object of the tape is set forth to be to strengthen the 
ta,pe of the gussets, and give stiffness to the parts to which it is attached, 
ând tb cOhhect the opposite sides «f the filé by a stronger and more du- 
rable material than the gusseted ends of the pockets are required to be 
rnade of. ■ Thère are five daims; tiie first, second, and fifthof which are 
for the gtfsSeted bottoms and ends and partitions and flap. The third 
is for thôcombination of the tape called the "re-enforce pièce" with the 
endè, partitions, and Connecting pièces. Thé fourth is for the combina- 
tidn of 'thé tapes attached to the- gussets, and their ends held between the 
sides and the outside coVers, with the gusseted ends of the pockets. The 
Use of the re-enforce pièce is tiie only infringement complained of, and 
applies bnly to the third and fourth claims. The case shows, and it it 
oonceded in argument, that ail the rest of the structure of the file is older 
than the plaintiffs invention. This pièce added no new part or function 
to what was known and in use befoife, but merely strengthened the parts 
of the filés in places where they were weak and needed strengthening, to 
which they were attached. Question is made as to whether the additioo 
of this pièce fur this purpose constituted a patentable invention. What 
was needed in the prior structures was merely to makê them stronger 
where they were shown by use to be too weak. The invention in this 
patent strengthened them by obvions means in thèse weak places. Neither 
the discovery of anything new, nor the application of genius to the things 
known, nor anything beyond the skill of a good workman, appears to 
hâve been required or exercised in the accomplishment of this resuit. 
CarefuI and repeated considération of this subject, in view of the cases 
which bave been decided bearingupon it, leads to.the conclusion that 
the part of this patent claimed to be infringed does not cover any pat- 
entable invention. Thé invention doés not appear to be any greater than 
that in Gardner v. Herz, 118 U. S. 180, 6 Sup. Ct. Rep. 1027, which 
was held not to be sufficient to support a patent. No référence to aiiy 
other decided case, or to any other point in this case, is deemed to be neo- 
essary. BiU dismissed, with CQStS. 
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Hoir and another v. Iroh-Clad Manuf'g Co. 

(Circuit Court. S. D. New York. April 27, 1887.) 

Patents fob Inventions — Infringbment — Coal-Hod». 

The flrst claim of letters patent granted June 19, 1883, to Charles HofE. for 
"the method of forming the body of a coal-hod, or other similar vessel, which 
consista, subatantially as before set forth, in flrst forming a cone-shaped body 
from a suitable blank, then folding in the cone-end of said body in crimps to 
form the bottom," if not void for want of novelty, having been ajiticipated 
by the letters patent of Great Britain, Ko. 8,578, of November 3, 1873, granted 
to Haseltine, must be limited to a method consisting among other things in 
folding in the cone-end of the body to form the bottom of the vessels in a 
séries of annular ribs or rings; and upon this construction of it the défendant 
does not infringe in forming a part of its coal-hod bottoms by folding in the 
sides and then closing the space between the endswitha cap; modifying, 
on rehearing, 27 Fed. Eep. 307. 

In Equity. On rehearing. For original opîriîon see 27 Fed. Rep. 
307. 

After the original décision, the défendant obtained leave to amend its 
answer and an order for a rehearing on the ground of newly-discovered 
évidence, which consisted chiefly of the letters patent of Great Britaiii, 
No. 3,578, of November 3, 1873. 

(George J. Murray and A. v. Briesen, for complainants. 

Ernest _0. Wé)b and Frédéric H. Betis, for défendant. 

Wallace, J. . In view of the English patent to Haseltine of Novem- 
ber 3, 1873, which has been introduced by the défendant, since it was 
permitted to amend its answer and hâve a rehearing of the cause, thé 
first claim of the complainants' patent, if not void for want of novelty, 
can only be sustained by limiting it to one in which the method consistg 
among other things in folding in the cone-end of the body to form the 
bottom of the vessel in a séries of annular ribs or rings. It is doubtM 
whether the claim is capable of this interprétation. If it is not, the 
Haseltine patent anticipâtes it, because that patent clearly describés the 
method as applied to cylindrical vessels made of any suitable toâterial. 
The method is the same whether applied to a cylindrically shaped body 
or a tapering or cone-shaped body. Without deciding that novelty is 
negatived,it suffices that upon the narrowed construction which it must 
receJTe in order to save it, the défendant does not infringe. 

lus bill is dismissed, with costa. 
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Union Edgb Setter Co. d. Kéith. Same v. Cummings and otheis. 
Same V. Peouty and others. 

{OireuH C<mrt, D. Massachusetts. Jnne 6, 1887.' 

Patents fok Inventions— No vbltt—Sôlb Buenishehs. 

Letters patent No. 173,284, to Helms, for an improvement in machines for 
burnishing sole edges, consisting of a combination of the burnishing tool, 
rest for the face of the sole, ànd flnger-rest, considered. and hefd void for 
want'Of novelty; the buraishing tool, with a guard, or. as Helms calls it, "rest 
for the face of the sole, " belng old, and a flnger-rest being described in lie 
prior patent to B. J. Tayman, of Marcb 11, 1873. 

In Equity. 

J. E. Maynadîer, for complaînants. 

F. W. Porter and Geo. L. RoberU, for Keith and Prouty. 

John L. S. Boberts, for Cummings. 

CoLT, J. The question of the patentability of the first claim of 
Helms' patent, No. 173,284, has been fuUy ai^ued in the rehearing 
granted in the suit against Keith. The claim is for the combination of 
the burnishing tool, rest for the face of the sole, and finger-rest, in a 
machine for burnishing sole edges. It is not denied that the burnishing 
tool, with a guard, or, as Helms calls it, "rest for the face of the sole," 
is old, and a finger-rest is also found described in a prior patent granted 
to B. J. Tayman, March 11, 1873. The défendants contend that the 
first claim of the Helms, patent is for a combination of old éléments, each 
élément having substantially the same function as in prior devices, and 
that no new result is produced, and that, therefore, the combination is 
not patentable under weU-settled rules of law. WhUe the argument of 
tlie plaintifif is ingenious, I do not think this position of the défendants 
tas been successfully met. 

The main ground on which the plaintiff seeks to sustain the patent 
is that Helms, by means of the guard and finger-rest, is able to présent 
a shoe to a reciprocating tool, and that this is a very difierent thing from 
prèsenting a shoe to a rotary cutter or burnisher; in other words, that 
Helms was the first to solve the difficulty of how to présent a shoe to a 
reciprocating rubbing tool, and th^^t this required invention. But thé 
practical question is, what means do^s Helms employ for this purpose, 
and are those means old and well known? Nbw, we find reciprocating 
tools for burnishing sole edges to be old. We find the Selms burnish- 
ing tool, with a guard, to be as old as the old hand tool; aad we find 
the finger-rest clearly set out in the Tayman patent, and other forms of 
rests are referred to in prior patents. To employ an old hand tool on a 
reciprocating machine, in connection with a Tayman finger-rest, to ac- 
complish an old resuit, is not a patentable combination. That the Tay- 
man finger-rest is found on a rotary cutter or burnisher, and that rotary 
cutters can be used without the finger-rest, does not do away with the 
fapt that we find described in the Tayman patent a finger-rest, and that» 
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when Helms takes that hé takes what is old and well knowu. I am un- 
able to discover, though the argument is presented with much refine- 
ment of reasoning, that either the guard, finger-rest, or tool in the Helms 
machine performs any such new function, never before perfonned in 
prior machines, as to ma;ke the third claim a patentable combination. 
The bills should be dismissed, with costs, and it is so brdered. 

Caepenteb, J., who sat with me on the first motion for a rehearing 
in the Kàth Case, agrées with the conclusion I hâve reached. 



J. L. MoTT Iron Works v. Casseoy and othera. 

(Oireuit Court, 8. D. Ifm York. March 23, 1887.) 

Patbhts for Inventions— pATBNTABii,iTT—NovBi.Ty. 

Letters patent No. 109,806 wére granted January 39, 1878, to one John Dem- 
arest for an improvement in slop-safes for water-closets, consisting of a safe 
or sftfety-plate made of cast-iron in a certain form. Slop-safes of substan- 
tially the same form and for the sàme purpose had been previouBly made 
of lëàd or Wood, covered with lead to such an extent as to become a.matter 
of common knovledge, and in 1877 a patent was granted to another perspn 
for a similar device in which porcelain was used. Seld, in a suit by said Dem- 
arçst brôught upon bis patent, that his invention was wanting in patentable 
novelty, and his bill mùBt therefore be dismissed. 

In Equîty. 

Frcmâi Forhea, for aratot. 

Arthur v. Briesen, for défendants. 

Wheelee, j. This suit is hrought upon letters patent No. 199,806, 
dated January 29, 1878, granted to John Demarest for an improvement 
in slop-safes for water-closets. Such slop-safes, of substantially the same 
form and for the same purpose, had previous to this invention been 
made of lead, or of wood covered with lead, to such an extent as to hâve 
become a matter of common knowledge. A similar device called a drip- 
tray, made of porcelain or other earthenware, is described in letters pat- 
ent No. 197,629, "dated November 27, 1877, and granted to Charles 
Harrison, for an improvement in drip-trays for water-closet bowls. The 
patent in suit described a safe or safety-plate, of cast-iron, with an up- 
ward rim or flange at the sides and back to prevent slops running over 
the edge, made dishing towards a central opening in the middle, with a 
downward flange around that opening. The claim is for the slop-safe 
for water-closets made of cast-iron, having the downward flange and the 
upward flanges, as and for the purposes set forth. In the patent to Har- 
rison it is said: 

" The upper surface, E*, of the tray inclines f rom ail sides towards the center, 
and the interior portion, E^, which forms the boundary in the opening in the 
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tray, conforms to the shape of the upper end of the bowl, and overlaps the 
flange, B. The tray is provided at its outer edges with the vertical flanges, 
E*. The inolining of the upper surface from ail sides givea the dishing form. 
In the drawings, E^ is a downward âange acound the central opening; and 
E' are upward flanges at theback sides and front." 

Hère are ail tbe élément? of the claim of the patent in suit, with the 
addition of the flange in front, which is immaterial. That would hâve 
nothing to do with the opération of the flanges at the back and sides. 
The real différence between the tjiay of ,that patent and the safe of this 
is that tray is made of porcelain or earthenware and this of cast-iron. 
What Demarest really invented beyond what was known before was 
making thèse things of cast-iron, a well-known material, instead of mak- 
ing them of lead, or wood covered with lead, or of porcelain or other earth- 
enware. It is shown and conceded that thèse cast-iron trays are good ar- 
ticles, and haVe largely supersedèd the o'thers, and gone into gênerai use, 
since Demarest's invention. Thèse facts show utility, but do not of 
themselves show patentable novelty. There must be something amount- 
ing to invention apart from mère usefulness however great. HoUister v. 
Benedict Manufg Cb., 113 U. 8,59, 6 Sup. Ct. Rep. 717; Thompson v. 
Bmsselier, 114 U. S. 1, 5 Sup. Ct.'Rep. 1042. The use of one old ma- 
terial in place of another, when. tji'e substituted material pepformed no 
new function and is an improvement because it is more durable, does 
not appear to amount to patentable invention. HotchMssv. Greenwood, 
11 How, 248; Hicks v. Kds^, 18 Wall. 670; Gardn&r v. Herz, 118 U. S. 
180, 6 Sup. Ct. Rep. 1027. This is aJl that Demarest appears to hâve 
done. The patent is therefore apparently void for want of any patenta- 
ble invention to found it upon. 

Let a decree be entered dismissing the bill of complaint with costs. 
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Eebd V. Reed and othera. 
(Oircmi Court, JT. J). Ohio, B. B.. 1887.) 

1. Kbmoval of Caubbs— Obiginal Jtjeisdiction. 

The circuit courts of the United States, sitting in Oliio, nave no jurisdiction 
to try a controversy brouglit iiiider the statutes of that state to contest the 
validity of a will by an original bill for that purpose; ànd, as under the act of 
congress of March 3, 1887, np cause can be removed from a state court to the 
United States circuit court, unless the circuit court would hâve had original 
jurisdiction of the controversy Involved in the case, such a controversy is 
not, under that act. a proper subject for reinoval. 

2. Same— Sepakable Contbotbbst. 

Under Rev. St. Ohio, § 6859, providing that "ail the devisees, legatees, and 
heirs of 'the testators, and other interested per'sons, including the exécuter or 
administrator, must be parties" to a proceeding to contest the validity of a 
will, where the contestant is a résident of Ohio, and Of the three défendants 
two are also résidents of that state, and the third of New York, there is no 
separablé controversy, for the purposes of removal, between the contestant 
and such third défendant. 

On Motion to Remand. 

John McSwemey, Day & Lynch, and F. L. Baldwin, for complaînants. 

Alonzo W. Taft, and Lhyd & Baldwin & Shidds, for respondents. 

Welkee, J. The case was commenced by Franklin A. Reed, in the 
court of common pleas of Stark county, Ohio, to contest the validity of 
the will of Gustavus P. Reed, deceased, before that time probated in 
the probate court of said Stark county, 'alleging that he was the sole 
heir at law of said Gustavus P. Reed, deceased; that Harriet A. Butler 
Reed and Adeline E. Reed are named as several legatees and devisees in 
said supposed will; that James H. Hunt was administrator with will 
ànnexed of said Reed, deceased; and alleging that the said paper writing 
was not the last will and testament of said Gustavus P. Reed; and prays 
that an issue be made as to whether said paper writing is the last will 
and testament of said Reed. Answers and croSs-bills were fiJed by 
Harriét A. Butler Reed and Adeline E. Reed. Pétition filed on the 
twenty-fourth day of March, 1887, for removal by said Harriet A. But- 
ler Reed, who says her name is Harriet A. Butler Reed, and wife of the 
said Gustavus P. Reed, and states she is a citizen and résident of the 
state of New York, and that ail the other parties are citizens and rési- 
dents of the state of Ohio, and that the matter in dispute in said suit 
exceeds the sum of $2,000, exclusive of costs. The record and papers 
were duly filed in this court, April 2, 1887. Motion filed by the said 
Franklin A. Reed and Adeline Reed to remahd the case to the said 
common pleas court. As cause for said remanding, they allège (1) 
that the pétition for removal was not filed within the time prescribed by 
the United States statute; (2) that the said cause is not a removable 
cause, within the provisions and meaning of the act of congress of third 
df March, 1887; (3) that the said circuit court has not original jurisdic- 
tion of the controversy, and it is not, therefore, removable; (4) that 
v.3lF.no.2 — 4 
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the plaintiff, and the said James H. Hunt, administrator, and the said 
Adeline E. Reed, were, at the time of the filing of the pétition in court 
of comnaon pleas, and time of removal pétition filed, citizens and rés- 
idents of the state of Ohio; (5) that there is no separate controversy 
between the plaintiff aiid Harriet A. Butler Reed, as'set out in the péti- 
tion to remove; (6) that it does not appear that the matter in dispute 
exceeds thesum of $2,000, exclusive of interest and costs. 

The pétition in the statè court was filed under the provisions of stat- 
utes of the state of Ohio, which are as follows: 

Section 5858 of the Revised StatUtes provides that " a person inter- 
ested in a will or codicil, admitted to probate in the probate court, or 
court of common pleas on appeal, may contest the validity thereof in a 
civil action in the court of common pleas of the county in which the 
probate was had." r 

"Sec. 5859. Ail the devisees, legàtees, and heirs of the testator, and 
other interested pôrsons, inpluding the exécuter or administrator, must 
be made parties to the action. 

"Sec. 5860. Upon the filing of the pétition, the clerk shall certify 
that fact to the probate court in which the will is recorded^ and the pro- 
bate judge shall proceed as proVided in title two. 

"Sec. 5861. An issue shall be made up, either in the pleadings or 
by an order on the journal, whether the writing produced is the last will 
or codicil of the testator or not, which shall be tried by a jury, the ver- 
dict shall be çonclusive, and the opurt shall enter judgment thereon.'' 

And the other sections provide as to the mode of conduçting the trial 
and testimony to be used. • ; 

Section 5936, aUuded to as "ti^le two," provides that, "whenever the 
probate court shall receive from the clerk of the court of comnion pleas 
a certificate that a pétition bas bqen filed in the court of common pleas 
to contest the validity of any ^ill,; * * * the probate court shall 
forthwith transmit to the cou^tof common pleas the will, testimony, and 
ail the papersrelatingtheretojwith a copyof the order of probate; * * * 
and a copy of the final judgment on such contest shall be certified by 
the clerk of the court of common pleas to the probate; court, and the said 
clerk shall transmit to the probate pourt the will and other papers trans- 
mitted as aforesaid to the common pleas; and the same shall be deposited 
and remain in the probate court." 

In the view taken of the questions raised on the motion to remand, it 
will only be necessary to consider the second and third grounds stated; 
that is, that this court bas no original jurisdiction of the controversy in- 
volved in the case, and it is therefore not removable ; and the fourth and 
fifth grounds, to-wit, résidence of parties, and separate controversy. 

The first section of the act of third of March, 1887, provides that 
" the circuit courts of the United; States shall hâve original cognizance, 
concurrent with the courts of the several states, of ail suits of a civil 
nature, at common law or in equity, wherethe matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand dol- 
lars, * * * in -vyhich there shall be a controversy between citizens 
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of différent states, în wMch the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value afoiresaid." As to removal of cases 
from the state courts, section 2 of said act provides "that any suit of 
a civil nature, at law or in equity, ôf which the circuit courts of the 
United States are given jurisdiction by the preceding section, and which 
are now pending * * * j^j a,ny state court, may be removed into 
the circuit court of the United States for the proper district by the de- 
fendant or défendants therein, being non-residents of the state." 

It will be seen that, under this statute, no cause can be removed from a 
state court to the Circuit court unless the circuit court would hâve had 
original jurisdiction of the controversy involved in the case. In this re- 
spect it is différent from the act of the third of March, 1876, in which 
this restriction did not exist; so that under that act a class of cases, it 
had been decided by the courts, might be removed that could not bave 
been originally brought in the circuit court. This clause was, no doubt, 
inserted to settle definitely that question. 

One of the questions, then, to be settled on this motion, is, do the 
proceedinge in the common pleas of Stark county, to contest the validity 
of the will of Reed, constitute a "suit of a civil nature, at common law 
or in equity?" The case sought to be removed seems to be proceedings 
under a spécial statute of the state of Ohio, and classed with spécial 
remédies under the statute, in which the whole proceedings are directed 
by the statute, and substantially make the common pleas court an appeUate 
court, or an assistant to the probate court on the probate of wills and settle- 
ment of estâtes. The probate courts of the counties hâve the exclusive juris- 
diction for the probate of wiUs. The probate therein generally is ex parte, 
without notice to others interested; and, to provide an adversary hearing 
of such probate, the statute provides that anyperson interested in a will 
may, at àny time after probate so made ex parte, and within two years, 
file a pétition in the court of common pleas to contest the validity of 
the will, and in that way review such probate. This proceeding in the 
court of common pleas is but the continuance of the controversy made 
in such contest, and in aid of the probate court in its exercise of probate 
powers. 

The removal statute also provides that, in case of the proper removal 
to the circuit court, "the case shall then proceed in the same manner as 
if it had been originally commenced in said circuit court," thereby sever- 
ing ail connection between this court and the state court from which it 
had been removed. Now, such proceedings in the common pleas are re- 
quiredto be certified to the probate court, and the will recorded and ex- 
ecuted in the probate court. This court, if it retained jurisdiction, has 
no such connection with; or relation to, the probate court, as to authorize 
it to require the probate court to certify the original will and the proofs to 
this court for trial, or to certify its décision with the return of the original 
will and proof to the probate court after trial hère, and no power to en- 
force such orders. 

This court surely has no such common-law powers, and the necessary 
judicial machinery has not been furnished by any législation of the 
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"United States to carry ont the provision of the statuts of the state of 
Obio. If the contest of the will is tried in this court, the record of the 
case and the will would remain hère, and the whole probate System of 
the state changed; and parties seeking for information in regard to wills 
be compelled to search the records of this court, as well as that of the 
probate court, to find the proceedings in référence to the probate of wills. 
It seems to me it was not the intention of congress to so invest this court 
■with a jurisdiction that might produce thèse results. 

This question of jurisdiction is not a new one in this court. At the 
April term, 1878, this court had the same question before it in the case 
oi Howe V. Nesbit, (not reported,) and the court then decided, after full 
argument, (Judges Baxter and Welkeb sitting together,) that the court 
liad no jurisdiction to try a controversy brought under the Ohio statute 
to contest the validity of a will, by an original bill filed for that pur- 
pose, and sustained a demurrer to such bill for want of such jurisdiction, 
and dismissed the case for that ground of demurrer. In that case the 
will had been probated in the probata court of Lorain county, and the 
pétition was filed as the one in this case was filed, making the heirs at 
law of the testatrix défendants, and asking that the cause be submitted 
to a jury to détermine whether the said instrument was the valid last 
wiU and testament of said Catharine Nesbit, and that the same might be 
declared null and void, etc. I see how, after a careful examination of 
the authorities cited by counsel in this case, no reason to change that 
ruling. 

Several cases are cited of décisions of the suprême court of the United 
States, but none of them meet the précise question made in this case. 

The case in 92 U. S. 10, (Gaines v. Fuentes,) does not meet the ques- 
tion. In that case suita had been brought to settle titles to lands, and 
the will sought to be set aside was daimed as muniment of title, and, 
as it had been properly probated, it could be disputed only by a suit to 
set aside the probate, and déclare the will void; and the court decided 
that the circuit court had jurisdiction to set aside the will, where the 
parties were such as gave it jurisdiction, but intimâtes want of such ju- 
risdiction for purposes of establishing a will. 

In the case oî EUis v. Dam, 109 U. S. 485, 3 Sup. Ct. Rep. 327, it 
was held. "that circuit courts, as courts of equity, hâve no gênerai juris- 
diction for annuUing or affirming the probate of awill;" "that jurisdic- 
tion as to wiUs, or their probate as such, is neither included in nor ex- 
cepted out ofthegrant ofjudicial power to the courts of the United 
States. So far as it is ecc parte, and merely administrative, it is not con- 
ferred; and it cannot be exercised by them at ail until, in a case at law 
or in equity, its exercise becomes neceësary to settle a controversy of 
whicb a court of the United States may take cognizance by reason of the 
citizenship of the parties." 

In Re Èstate qf Fraser, 10 Chi. Leg. N. 390, in the Eastern district of 
Michigan, Justice Swayne, on a motion to remand to the circuit court 
of that state in a case appealed to it from the probate court in proceed- 
ings to probate a will, says: 
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"A fédéral court has no jurisdiction in cases of proceedings to establish a 
will. In S'aime» V. attentes, 92 U.S. 10, the suprême court said: 'Thereare, 
it is true, in several of the décisions of this court, expressions of opinion that 
fédéral courts hâve no probate jurisdiction, referringparticularly to the estab- 
lishment of wills; and such undoubtedly is the case under the existing lég- 
islation of congress.' By this ruling I am bound, and it is conclusive of this 
case. See, also, Case of Broderick's Will, 21 "Wall. 504; Du Vivier v. Hop- 
kins, 116 Mass. 125; Tonîey v. Lavender, 21 Wall. 2,7 Q ; Tarver v. Tarver, 
9 Pet. 174; Ward v. Feck, 18 How. 270; Adama v. Preston, 22 How, 473, 
478." 

As to the third and fourth grounds to remand, — that is, that co- 
defendants of Harriet A. Butler Reed are citizens of the same state as the 
plaintiff, Franklin A. Reed, and that the controveray of Mrs. Butler 
Reed is net wholly between citizens of différent states, and which can 
be fully determined between them, — the record shows that Franklin A. 
Reed, the plaintiff, is a citizen of Ohio, and that Adeline E. Reed, a 
legatee, and J.ames H. Hunt, administrator of Gustavus P. Reed, défend- 
ants with Mrs. Butler Rèed, are citizens of the state of Ohio, and same 
state of the plaintiff. If Hunt, administrator, and Adeline Reed, are 
necessary parties, and not mereiy nominal, then the act of March 3, 1887 , 
does not allow one défendant to remove who may be a citizen of another 
state, because then the controversy cannot be fully determined between 
Harriet A. Butler Reed, as between her and the plaintiff. 

The state statute provides that "ail the devisees, legatees, and heirs of 
the testator, and other intèrested persons, including the executor or ad- 
ministrator, must be made parties to the action." 

Parties required by the statute to be made can hardly be said to be 
mereiy nominal ones, but must be regarded as necessary parties. If such 
necessary parties, then one of them, Harriet A. Butler Reed, cannot hâve 
a separate controversy with the plaintiff, and wholly between her and 
the plaintiff, which can be fully determined without the présence of the 
other parties, as required to be shown to entitle her, as one of the several 
défendants, to a removal of the case. 

On both grounds, then, the motion to remand will^be sustained, and 
the case reipanded to the common pleas of Stark county. 



Neale v. Fostee and others. 

{OvreuU Court, D. Oregon. June 15, 1887.) 

Ebmctal or Cause— Afflication to Ebmaot)— Act of 1887— Diybbsb Citi- 

ZBNSHIP. 

The plalntifl being tîie owner and assignée of a non-negotiable contract, 
namely. two judgments for money, brought suit in the state court to set 
aside certain alleged fraudulent conveyances by the judement debtor, and to 
Biibject the lands described therein to the satisfaction of said judgments, and 
then caused the suitto be removed to this court, -stating in his pétition there- 
for.that the plaintiff is a citizen of Illinois, and the défendants citizens of 
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Oregon, and that on account of préjudice and local influence he could net 
obtain justice in the state court; in support of which latter statement lie flle4 
ah affldayit, as required by subdivision 8 of section 639 of tbe Revised Stat- 
utes. On April 29th, and af ter tlie case had been put at issue by a replicatlon 
to tlie defendant's answer, and the same bad been referred to the master to 
take the. testimony, and flnd the facts and conclusions of law arising thereon, 
and after the testimony was closed, and the case was awaiting the conven- 
ience of the master for final argument before him, the défendants applied, 
under section 2 Of the act of 1887, (24 St. 558,)to examine into the truth of said 
aflSdayit, alleging that the same is untrue; on which issue affldavits were flled 
by the parties. Eeld, (1) that the proceeding authorized by the act of 1887, 
whereby this court is called upon to pass on the fitness of a state judge to try 
a peiMcular case, is indélicate and inexpedient; (2) the application is too late, 
not havlng.been made before the trial, or hearing commeneed before the 
master; and (3) the cause was removàble on the ground of the diverse citizen- 
ship of the parties, irrespective of the question of préjudice and local influ- 
ence, and therefore the application to remaud is denied, without passing ou 
the same. 
(Sj/Uabua by the Court.) 

Suit in Equity to set aside Fraudulent Conveyances. Application ta.^ 
remand. 

C. i?. fir. îTood, for plaintiff. 
Earl Q. Bronaugh, for défendants. 

Dkady, J. This suit was commenœd in the circuit court of the state 
for Linn county on July 1, 1886; and on July 6th was reraoved, on the 
pétition of the plaintiflF, to this court. It appears from the complaint 
that the suit is brought to set aside certain conveyaiices of real property 
situate.in said county, and made b;^ the défendant Foster, when in fail- 
ing circùmstances, to the défendants Péarce and John A. and William 
Crawford, of said county, and subject the same to the payment of two 
certain judgments, equal in value to $15,966, with interest from Mareh 
8, 1886, of which the plaintifif is, for a valuable considération, the as- 
signée of certain citizens of Oregon. 

The pétition for removal states that the plaintiff is a citizen and rési- 
dent of Illinois, and the défendants are citizens of Oregon, and that the 
controversy in said suit is between citizens of dififerent statés; that the 
plaintiff also desires to remove said suit under subdivision 3 of section 
639 of the Revised Statutes, and has filed the affidavit required for that 
purpose. The affidavit is made by the plaintiff's attomey, and states 
that the affiant and the plaintiff " hâve reason to believe, and do believe, 
that, from préjudice and local influence," the latter "will not be able to 
obtain justice in said state court." 

On August 21st the défendants answered, and on September lOth the 
cause was put at issue by the filing of a replication thereto; and on Oc- 
tober 7th the case was referred to a master to take the testimony therein, 
and report his findings of fact and conclusions of law thérëon. The tes- 
timony has long, been closed, and, the c^Se is awaiting the convenience 
of the master for final allument before him. , 

Oh April 29th the défendants madé an application under section 2 of 
the act of March 3, 1887, (24 St. § 553,) to examine into the truth and 
grounds of said affidavit, alleging therein that the same was untrue, and 
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in support of such allégation filed the affidavits of the sheriff and clerk 
of the county, and the défendants Foster, and John A. and William 
Crawford. The plaintiflf having a day to reply to the same, filed the 
affidavits of the défendants Baltimore and Goltra, who hâve unsatisfied 
judgments against Foater, and of three other respectable citizens of the 
county. The affidavits for the défendants are simply to the effect that 
the plaintiff is unknown in the county, and the affiants are not aware of 
any préjudice against him, either by the people or the judges of the 
courts. The affiants for the plaintiff state that the judge of the circuit 
court of Linn county is regarded as generally prejudiced in favor of the 
principal défendant, John A. Crawford, and that the plaintiff is not 
likely to hâve a fair trial in that court against said défendant; and also 
that one of the three judges of the suprême court of the state is a résident 
of said county, and acted as the attorney and ad viser of Foster and Craw- 
ford in the préparation and exécution of the alleged fraudulent convey- 
ances. 

This case is a good illustration of the indelicacy and inexpediency of 
the proceeding authorized by the act of 1887, whereby this court may 
be required to pass upon the fitness of a state judge to try a particular 
case. The affidavits ofthe défendants amount to nothing. Of course 
there is no préjudice in the county against the plaintiff personaUy, for 
he is tinknown to the community. But there may be a préjudice in 
favor of his adversary that would be as much in his way of obtaining 
justice as a préjudice against himself. The préjudice and local influ- 
ence mentioned in the statute is not inerely a pri^udice or influence pri- 
marily existing against the party seeking a removal. It includes as 
well that préjudice in favor of his adversary which may arise from thé 
fact that he is long résident and favorably known in the community. 
Then there is the élément of local influence, which implies that in a con- 
troversy bet ween a strauger and résident parties having the power, through 
we^th, business or social relations, or personal popularity, or ail com- 
Bined, to direct or raaterially aid in the direction of political parties, 
and control the sélection of public officers and the distribution of party 
émoluments, the former may be at a great disadvantage, if not powerless 
to assert his right. 

And this implication is no unusual reflection on any particular com- 
munity or persons. On the contrary, it is such a well understood and 
lecoghized frailty of human nature that jurisdiction of controversies be- 
tween citizens of différent states was expreasly given by the constitution 
to the national government, and this, not only as a means of <ioing jus- 
tice, but of facilitating the trade and intercourse between the people of 
the several states, which the constitution was formed, for more than any 
other purpose, to protect and promote. Neither is it unreasonable that 
in a case like this, where a stranger from another state is seeking to set 
aside conveyances made in favor of local creditors of long "standing and 
high character in the community by a failing debtor of like standing and 
character, that there should be préjudice and local influence, not against 
the plaintiff personally, but against his cause, and in favor of his adver- 
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earies. How far this influence ând local préjudice mîght extend, and 
whether it would consciously or unconsciously influence the mind and 
action ôf the court, would dépend largely on the temper and character 
ofthejudge. 

Counsel for the défendants maintain that, admitting there is a préju- 
dice and local influence in Linn couuty in favor of the défendants in this 
case, the case being an equity one, to be decided by the court without a 
jury, there is no reasOh to think or believe that the circuit judge would 
be afliected or influenced by it in the least degree. On the other hand, 
couiisel for the plaintiff contends that on the proofs, and in the nature of 
things, there is a strong préjudice and influence in Linncounty in favor 
of the défendants in this controversy; and that the circuit judge, who 
holds his office by the good will of this community, and is a particular 
Mend of the principal défendant, may be, and probably will be, more 
or less unconsciously aS'ected in his mental vision and conclusions by 
thèse circumstances. 

I havè been thus at some pains to state the nature of this application, 
and the proceedings thereon, more particularly for the purpose of cor- 
recting a gross tiiisrepresentation that got into the newspàpers, at the 
time, concerning what was said by counsel for the plaintiff about the 
judge of the circuit court for Linn county. The fact is, nothing what- 
ever was said against his integrity, and counsel was careful to disclaim 
any such purpose. And I deem it due to myself to say that, if any- 
thing of the kind had been attempted, I would hâve considered it my 
duty to check it at ontse. And now, having said this much on this phase 
of the subject, I propose to dispose of the application without passing on 
the question of préjudice and local influences. 

In the first place, in my judgment it cornes too late. The statute pro- 
vides that it may be made "at any time before the trial." Ever since 
this case was referred to the master, with directions to take the testimony , 
and find the facts and conclusions of law arising thereon, it has been on 
trial. The proceeding, and the effect of it, is in ail respects similar'to 
a trial before a référée under the Code. In the second place, the cause 
was removable to this court, and was so removed, under section 2 of the 
act of 1875, as a suit in which there is a controversy between citizens of 
différent states. Although the plaintiff, as assignée of a non-negotiable 
contract, could not bave brought this suit in this court in the first in- 
stance, because his assignors, who were citizens of Oregon, could not, 
yet he might remove it hère from' the state court. This has been settled 
by the suprême court of the United States in Claflin v. Comrnonwealth Ins. 
Oo., 110 U. S. 81, 3 Sup. et. Kep. 507, in which it was distinctly held 
that the restrictions on the commencements of suits in the national courts 
contained in section 1 of the act of 1875, doesnot apply to their removal 
under section 2 of said act. And this conclusion does not, as suggested 
by counsel for défendants, render nugatory the provision (subdivisions, 
§ 639 Rev. St.) for removing causes on the ground of préjudice or local 
inflaence, or that of the act of 1887, allowing the groUnds of such re- 
moval to be contested in the circuit court. For although a cause cannot 
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be removed for préjudice or local influence, unless the parties are also 
citizens of différent states, yet it may be removed on the former ground 
after it is too late to apply on the latter one alone. The pétition, in the 
case of diverse citizenship, must be filed before or at the time at which 
the suit could first be tried; while, in the case of préjudice or local in- 
fluence, it is suflBcient if the pétition is filed before the final trial or hear- 
ing thereof, — and this may be long after the time at whiçh the suit could 
first be tried. Indeed, it may be filed after a mistrial or a new trial 
granted, when the préjudice or local influence has so manifested itself as 
to enable the party against whom it exists to make the necessary affidavit 
for removal. Insurance Go. v. Dunn, 19 Wall. 214. 

The fact is, this case was removed on two grounds, or at least two 
grounds for removal are well stated in the pétition; and so long as there 
is good cause of removal appearing of record, the adverse party is not 
entitled to hâve the cause remanded. . 

The application is denied. 



Samdels and another v. LomsviLtB & N. E. Co« 
{Circuit Court, N. B. Alabama. April Term, 1887.) 

1. ^ILHOAD COMPANIEB— DtTTIBS AS CaKKIEBS— FbEIGHT— DlBCBIMmATION, 

Where there are two rival lines of steam-boats on a river plyîng between 
the same points, and carrying f reight for hire, both bearing the same relation 
to a railroad company and both seéking its services to f orward their f reight 
to the same pointa of destination, and the company systematically discrimi- 
nâtes against one by charging it 50 cents a hundred more for f reight than the 
other, it is liable in damages at the suit of the Une so discrimlnated against. 

2. Same. 

The f act that the higher rate is not unreasonable does not aflEect the f act of 
discrimination. 
8. Same— "Prorating. " 

The relative situations of the two lines with référence to the railroad com- 
pany, both as to the kind of service sought and as to the conditions under 
•which it is to be performed, being substantially the same, such a suit cannot 
be regarded as a claim for damages f ounded upon the refusai of the company 
to "prorate" with one line, upon through freights, upon the same terms that 
it does with the other. 

At Law. On Demurrer to Complaint. 

L. W. Day, for plaintifis. 

R. A. McCleUan and C, C. Harris, for défendant. 

Beuce, J. The plaintiff's allège they were engaged as common carriers 
for hire by means of steam-boats on the Tennessee river, between Decatur 
and intermediate points, to Bridgeport, in the year 1886; that at the same 
time, and between the same points on the Tennessee river, the steam- 
boats Chattanooga and Wilder were also running on the river between 
the same points, as carriers, in compétition with the plaintiffs; that the 
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défendant, the Louisville & Nashville Railroad Company, a common car- 
rier by rail, operating its roads south from Louisville, Kentucky , to points 
on the Tennessee river, discriminatèd against plaintiffs in the matter of 
freights delivered to them by plaintiffs for transportation to points of 
destination, and in favor of the steam-boats Chattanooga and Wilder; that 
the discrimination consisted in this: that, for substantially the same 
service in the carnage of the same class of freighty under like circum- 
stances and conditions, and to the samè points of destination, the de- 
fendant railroad company charged and received from plaintiffs 50 cents 
more per hundred than it charged and received from the steam-boats 
Chattanooga and Wilder. Plaintiffs say that, by reason of sxich dis- 
crimination and charges for freight against them, they were injured in 
their business as common carriers on the river, and were put to expense, 
trouble, and increased risk in carrying their freight long distances on the 
river, to obtain carriage for it to points of destination, for which alleged 
injury to them they bring this complaint and suit for damages. The de- 
murrer admits the discrimination in the rates, as stated; and the ques- 
tion at once suggests itself whether a common carrier, under the circum- 
stances stated, bas the right to hâve and maintain two priées, or différent 
priées to différent parties, for substantially the same service rendered 
under like conditions. 

The question hère is not whether a common carrier must necessarily 
hâve one and the same price for ail, or whether a discrimination in a 
single case can be made- the ground of an action; but hère were two lines 
of steam-boats on the Tennessee river, plying between the same points, 
carrying freight for hire, and bearing the same relation to the défendant 
railroad company y both seeking its service to carry their freight to the 
same points of destination; and the question is, has the défendant the 
right to discriminate against one, and in favor of the other, not in a 
single or isolated case, when différent circumstances and conditions might 
be at once suggested, but systematically, in a course of dealing with the 
plaintiffs in the transportation of their freight? 

The idea that lies at the very base of the law of common carriers is 
that they are public servants, and serve ail alike. The gênerai proposi- 
tion needs no citation of authority, and, as applied to railroad compa- 
nies, the doctrine is thus stated by McCràry, J., in the case of Soidhern 
Exp. Oo. V. Memphis R.R., 13 Cent. Law J. 68, 8 Fed. Rep. 802. 

"(1) A railroad company is a quasi public corporation, and bouiid by the 
law regulating the powers and duties of common carriers of persons and prop- 
erty ; (2) it is the duty of such a company, as a public servant, to receive and 
carry goods for ail persons alike, without injurious discrimination as to rates 
or terms." 

Other cases might be cited to the same purport. In Hays v. Penn- 
eylvania Co., 12 Fed. Rep. 311, Baxter, J. says: 

"The défendant is a common carrier by rail, Its road, although owned by a 
corporation, was nevertheless constructed for public uses, and is, in a qual- 
ifled sensé, a public highway. Hence everybody constituting a part of the 
public, for whose beneflt it was authorized, is entitled to an equal and impàr- 
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tial participation in the use of the facilities which it is capable of affording. 
Its ownership by the corporation is in trust, as well for the public as for the 
shareholders; but its first and prlmary obligation is to the public." 

In the light of thèse authorities, where can this défendant railroad 
«ompany and public servant base its right to make the discrimination 
«laimed by this demurrer? If a discrimination of 60 cents per hundred 
«an be thus made and sustained, under such circumstances, then any 
discrimination, however great and oppressive, can be made; and practi- 
çaUy the défendant can say who may and who maynot serve the public, 
as common carriers on the Tennessee river, one of the great water-ways 
of commerce in the United States. 

It is true there is a line of décisions to the effect that railroad compa- 
nies may make différent rates to dififerent persons; and the cases show 
Tipon what grounds discrimination in rates may be and are sustained, 
and upon what grounds they hâve been held to be vicions, and are con- 
demned, by the courts. But it is not necessary hère to go into any ex- 
amination of the cases on this line of décision until advised by plea or 
otherwise upon what ground, and under what circumstances and condi- 
tions, the défendant made the discrimination hère complained of. He 
admita the fact of discrimination; and when the service is stated to hâve 
been substantially the same, and rendered under substantially the same 
circumstances and conditions, the burden is on him to justify it. 

The demurrer, however, goes to the point that the mère fact that the 
défendant charged a higher price to the plaintififs thau to the line of rival 
steam-boats is no ground of complaint, unless it is alleged that the price 
charged the plaintififs was unreasonable. In other words, the proposi- 
tion seems to be that the défendant had the right to make the discrim- 
ination up to the point that the charge became unreasonable, and that 
charging a less price to the rival line of boats is no groUnd of complaint, 
unless the larger price is an unreasonable one. It is said that to charge 
one too little for a service is not to charge another too much for the 
sàme service; that the smaller charge does not make th'e greater charge 
more than the service is really worth, for that the service may hâve been 
worth every penny asked and received for it. Concède that, then it fol- 
lows that the défendant company was serving the steam-boats Wilder and 
Chattanooga for a less hire and compensation than the service was really 
worth; and the practical resuit to thèse plaintififs, as carriers on the river, 
is the same, whether the défendant charged them 50 cents per hundred 
too much, or charged their rivais 50 cents per hundred too little. In 
either case, the défendant railroad company makes the discrimination, 
ànd the plaintififs lose and are deprived by the défendant of their equal 
right and opportunity for business as common carriers on the river. And 
the question recurs, what right, or upon what ground, can this public 
servant, owing an equal duty to the entire public, say to one, "I will 
serve you for less than I will serve your neîghbor?" The proposition in- 
sisted upon is that a common carrier is bound to carry for a reasonabî?. 
rémunération, but is not bound to carry for the same price for ail; ani 
the case of Johnscm v. Pmsacola R. Co., 16 Fia. 623, is cited, where the 
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supieme court of that state say : " The rule is not that ail shall be charged 
equally, but reasonably, because the law is for th,e reasonable charge, 
and not the equal charge;" and other authorities are cited on the same 
line. 

It would add nothing to the complaint, in its statement of fact, if the 
■Word "unrèasonable" had been used. The word "unlawful" is used; 
but the use of qualifying words such as thèse is unimportant. The ul- 
timate test of what is a reasonable or unrèasonable charge, a lawful or 
unlawful charge, in a given case, is a mixed question of law and fact, to 
be reached by the verdict of a jury, under proper instructions by the 
court, or, perhaps, by the action of what is called sometimes a railroad 
commission, under statutes, staté or national, on that subject. 

This is not a case for the recovery of extortionate and unrèasonable 
charges, exacted by the défendant railroad company, where the question 
as to what is a fâir and just charge for a given service might properly 
arise, and be determined by some accepted rate of charges, or some usage 
or custom which has acquired the force of law. Nor is it the question 
as to what is the intrinsic value of the service, in the ascertainment of 
which there are many éléments to be considered, such as the amount 
of thé capital employed, and the difBculty and expense attendant upon 
the service rendered, including compensation for services of officers hav- 
ing the administrative capacity required for such service. But, so to 
speak, on this side of that ultimate question is the question of the légal 
right of the défendant to make the discrimination hère complained of. 

When it is said that to charge one too little is not to charge another 
too much for a given service, we are ready to giveassent. Because indi- 
viduals may serve for hire, or may, without compensation, donate their 
services, it doeâ^not foUow that common carriers by rail may do the 
sàme thing. The company owns the property, and the capital employed 
in the construction and opération of its road, but it must not be forgot- 
ten that in sûph opération of its' railroad it is also in the enjoyment 
of a public franchise; and in the control of the property it has not the 
came measure of power that persons hâve and exercise over property 
that is aifected by no public use, and operated without the exercise of 
any public franchise. Munn v. lUinois, 94 U. S. 113. 

There may be, and there is, difiiculty in the détermination, in given 
cases, of the line of public and priyate right, as to this species of prop- 
erty, as is illustrated in the enactment and administration of the récent 
act of congress known as the "Interstate Commerce Law." But the 
question in this case is to be determined upon the principles of the com- 
mon law, and in the lîght of those principles as applied to railroad com- 
panies. In a case like the one at bar, can there be a reasonable charge 
which is not at the same time substàntially an equal charge? And is 
not a charge unrèasonable wljen it is Unequal, and in breach of the ob- 
ligation and duty of the common carrier to the public? 

There is a suggestion in the argument that this is a clàim for damages 
founded upon the refusai of the défendant railroad company to prorate 
with the plaintififs, upon through freight, upon the same terms that it 
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did with the rival line of boats; and the case of Âtchison, T. & S. F. R. Co. 
V. Dmver R. R., 110 U. S. 667, 4 Sup. Ct. Rep. 185, is cited upon this 
point, and in suppoit of the gênerai proposition insisted upon by the 
défendant in his demurrer to this complaint. That is notthe case made 
by the complaint, and the suprême court of the United States, in the 
opinion in that case, in so far as it touches the issues involved in this 
case, is against the views of the demurrant, as is seen from page 684 of 
the opinion, where the court say: 

"The bill does net seek to reduce the local rates, but only to get this Com- 
pany put into the same position as the Denver & Rio Grande, on a division of 
through rates. This cannot be done until it is shown tliat the relative situ- 
ations of the two companies with the Atchison, Topeka & Santa Fe, both as 
to the kind of service and as to the conditions under whieh it is to be per- 
formed, are substantiallythe same, so that what is reasonable for onemust 
be reasonable for the other." 

Applying this to the case at bar, the implication is certainly very 
strong that the relative situation of the two rival iines of boats on the 
river being the same as to the défendant company, both as to the kind 
of service and the conditions under which it is to be performed, no 
charge is reasonable for one party that is not also reasonable for the other; 
and the idea of différent priées to différent parties, for substantially the 
same service, performed under iike conditions, finds no favor in the au- 
thority cited. 

Another proposition of the défendant is that there is a charter provis- 
ion, to the benefit of which the défendant is entitled, by which the légis- 
lature granted the power to take "toUs from ail persons, property, mer- 
chandise, and other commodities, transported on their road , provid ed only 
the net proiits of the road shaU never exceed twenty-iive per cent, per 
annum." And within this limitation, which it is said bas never been 
passed, the company was yested with absolute discrétion, bounded only 
by the common law, over thé rates of compensation it should hâve for serv- 
ices rendered. This proposition answers itself, because it admits the 
bound and limit of the comnaon law ; and we hâve shown that the gravamen 
of this action is in the alleged violation by this defehdantof the obligation 
and duty under the common law, as applied to common carriers by rail. 

The suggestion of a charter right which gives the défendant an option 
to discriminate at wili, provided only the net profits of the road do not 
exceed a certain limit, scarcely merits serious considération. 

Upon the question of the remote, indefinite, and spéculative character 
of the damages claimed,the complaint is within the rule on that subject. 
As to the loss of business, it may be that the proof may show that it is 
incapable of measure by a pecuniary standard; but the reading of the 
complaint shows that an objection to the whole complaint, on the grouind 
stated, ought not to be maintained. 

The resuit of thèse views is that the demurrer is overruled. 
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BooD ». Railway Passengee & Fbeight Conductoks' Mut. Ben. Ass'n. 
(Oireuit Court, 2f. B. lUinoù. June 6, 1887.) 

t. Benbvolbnt S0CIBTIH8— Constitution— Décision of Dibectoes— tFinamty. 
A corporation was ori;anized for the purçose of providing for its members 
in case of permanent disability, and for their dependents in case of death, by 
assessments to be levîed on the surviving inembers. Its constitution provides 
that "ail claims against the association shall be referred to the board of di- 
rectors, whose décision shall be final," and that "assessments shall not be 
made except on its authority. " Seld that, after the décision of the board re- 
fusing payment of a death claim no suit upon such claim can be maintained. 

8. Same— Mbmbbbshif — Stbiking off Koll. 

"Where the laws of such an organization provide that, if a member neglects 
or refuses to pay any assessment for a sjjecifled period, he shall cease to be a 
meinber, and the secretary shall strike his name from the roll, such laws are 
self-executing, and the member so omitting to pay loses his rights as a mem- 
ber, although the secretary does not strike his name from the roll. 

At Law. 

F. S. Winston and James Meagher, for plaintiff. 

S. J. MMler, for défendant. 

Blodgett, J. This is a suit at law brought to recover the sum of 
$2,500 as a benefit fund, claimed by the plaintiff to be due her from the 
défendant by reason of the death of Sidney G. Rood, plaintiff's husband, 
■while a member of the défendant association. The case was tried be- 
fore a jury, and, there being no disputed facts, a verdict for the plain- 
tifif was taken by direction of the court, and the questions of law arising 
upon the undisputed facts hâve been discussed upon motions in arrest 
of judgment and for a new trial. The défendant is a corporation, not 
for pecuniary profit, organized under an act of the législature of Illinois, 
"concerning corporations," approved April 18, 1872; the objects of the 
corporation, as stated in the preamble to its articles of association, being 
"to provide for the widows and children, heirs and représentatives, ot 
those of our members who may lose their lives, die, or become perma- 
nently disabled;" and the membership was to consist of persons who 
were conductors. on railroads in the United States or Canada. The gên- 
erai plan for carrying out this object was that, upon the death or disa- 
bility of a member in good standing, a claim for the benefit funds was 
presented to the board of directors, and, if the board approved and al- 
lowed the claim, an assessment of $2.50 on each member was made, 
"which assessnient was to be paid by the members within 30 days from 
the time it was made, and the procéeds, notto exceed $2,500, when col- 
lected, were paid over to the beneficiary of such meiriber; but the pay- 
ment of an assessment was whoUy voluntary on the part of members. 
It is conceded that the number of members subject to assessment at the 
time the claim now in question was presented, was sufficient to hâve 
made the aggregate of the assessment amount to $2,500. 

Sidney G. Rood, the husband of the plaintiff, became a member of 
the défendant association on the twenty-third of May, 1883; he was at 
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that time in the employ of Ihe Michigan Central Railroad Company as 
conductor of passenger trains, and continued in sueh employment up to 
August 3, 1885, when he was killed by a railroad accident. Proof 
of his death was duly presMited by the plaintifif to the board of directors 
of the association, and a claim made that the benefit fond should be al- 
lowed and paid to her. It waa conceded that she was the proper person 
to make this daim for the benefit fund to be paid upon the death of 
Mr. Rood, if any person was entitled to such a fund. The board of di- 
rectors of the association, after an investigation of the facts in regard to 
this «laim, at a meeting held February 14, 1886, refuaed to allow the 
daim and order an assessment for its payment ; assigning as the reason 
of their action that Mr. Rood was at least 60 days delinquent in the pay- 
ment of his assessments at the time of his death. A motion to recon- 
sider this action was made before the board at a meeting held May 2, 
1886, but such motion was defeated by a unanimous vote, and this suit 
is brought to enforce the claim. 

The rnotion in arrest is based upon the ground that the power to allow 
or refuse payment of a claim is vested whoUy in the board of directors, 
and that their action in the promises is final, and can only be disturbed 
for fraud or gross mistake^, and that, inasmuch as the board of directors 
of the défendant association has passed upon and refused payment of 
this claim, no suit can now be maintained against the association to en- 
force it. 

The powers of the board of directors who hâve considered this claim, 
and reftised to pay it, are defined by the fifth article of the constitution 
of the association, and, so far as they bear upon the questions in this 
case, are as foUows : 

"Art. 5. The board of directors shall consist of seven members. * * * 
To them shall ail claiœs against the association be referred; and upon the ap- 
proval of a majority of said board, with that of the président, the same shall 
be paid bythe secretary and treasurer. * * * They shall décide ail points 
of dispute and questions of doubt that may arise, and their décision shall be 
final. * * * Assessments shall be only made by authority of the board 
of directors." 

It will be seen that the power of thèse directors in regard to the allow- 
ance of this claim, and ordering an assessment to pay it, is plenary. 
They are clothed with fuU authority to pass upon each and every claim 
presentéd against the association, and their décision is final. This is a 
purely voluntary association. The members of the association hâve, by 
their own organic law, provided a tribunal to hear and détermine ail 
claiins against it, and I do not think any court can be invoked to review 
the action of the board in a matter so completely delegated to them. To 
attempt to enforce by suit any claim which the board of directors has 
acted upon, or refused to allow or approve, is équivalent to prosecuting 
an appeal from this board. It was certainly compétent for the members 
of this association to agrée among themselves that the action of their 
board of directors in référence to any claim presentéd against the associ- 
ation should be final ; and there can be no doubt, from the language of 
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the clause from the constitution just quoted, that they hâve so agreed. 
The duty of the board of directors is twofold : First, to approve the 
claim ; and, second, to order an assessment to pay it ; and no meœher is 
under any obligations, expiressed or implied, to pay an assessment for. 
the liquidation of a claim against the association unless the claim has 
been ap^roved by the board of directors, and the assessmetit ordered by 
the board. Waiving, therefore, ail questions as to whether the board 
of directors would be under any more obligations to approve this claim 
after a judgment had been rendered in favor of this plaintiff than before, 
it is sufficient to say that it seems clear to me that the sole power of de- 
termining whether the association should or should not pay a claim, and 
an assessment be ordered to pay it, is vested in this board of directors, 
and no court can review or re-examine their décision in that regard. 
The constitution says the action of the board shall be final, and the courts 
must so treat it. The motion in arrest of judgment is therefore well 
founded. 

As to the motion for a new trial. It appears, without doubt, from the 
proof,that an assessment was made upon the fifth day of June, 1885, for 
the payment of a claim which had been duly approved bythe board of 
directors; and this assessment should hâve been paid within 30 day s 
from that day. Another assessment for the payment of a claim which 
had been duly approved by the board of directors was made on the first 
day of July, 1885, payable within 30 days from that date; and neither 
of thèse assessments had been paid at the time of Mr. Éood's death. 
Article 6 of the by-laws of the association provides as follows: 

"Anyand allmembers of this association neglecting or refusing to pay any 
assessment for the period of thirty days from date of such assessment shall 
cease to be a member, and the secretary shall strike his name from the roll of 
membership, and he shall only be readmitted to.membership upoû the pay- 
ment of ail unpaid assessments, and an additional fee of two dollars." 

It is contended that this clause did not become operative against Mr. 
Rood, bécause the secretary did not strike his name from the roll of 
members, and did not notify him thà.t he had ceased to be a member, but 
that, on the contrary, although in default, he was treated as a member 
by making further assessments against him. I do not think this posi- 
tion is well taken. As I bave said, the default as to the June assessment 
was fuUy shown by the proof, and I am of opinion that the clear intent 
and purpose of this by-law was that it should be self-operating. As 
members were under no légal obligations to pay their assessments, the 
évident intention of this provision was to visit the serions conséquences 
of loss of membership upon ail who should refuse or neglect to pay their 
assessment. Bvery time a member of this association is called upon to 
pay an assessment he must make the élection either to paj' within 30 
days, orsuffer the penalty of loss of membership by neglecting or refus- 
ing to pay within that time. The language of the article is "he shall 
cease to be a member," and it becomes the duty of the secretary to strike 
his name from the roll of membership. This latter clause is purely di- 
rectory. to the secretary, and is not the act Which severs the relation be- 
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tweeii the member and the association. It is the failure of the member 
to pay his assessment withiu the time limited whlch terminâtes his mem- 
bersMp, and not the action of the secretary in striking his name from 
the roUa; and the neglect of the secretary to perform this duty cannot dé- 
feat the opération of this provision in the fandamental law of the body. 
If, by merely neglecting to give notice to a defaulting member that his 
name had been stricken from the roUs, the membership is continued, it 
would then be in the power of the secretary to continue a defaulter as a 
member withbut the payment o£ his unpaid assessment and his addi- 
tional fee of $2, which the articles expressly provide he shall pay before 
he can be rehabilitated with his rights of membership. I am therefore 
of the opinion that the court erred in directing the verdict for the plaintiff. 
For this reason the verdict of the jury must be set aside, and jiidg- 
Uent rendered for the defendanl. 



Stewaet and others r. Schell and others, Ex^rs, etc. 
{Cvreuit Court, S. D, New York. December 1 and 2, 1886.) 

CtrSTOMS DUTIES— Intbrbst. 

In an action commençed November, 1863, against a collecter of customa, to 
recover excess of duties, and brought to trial in December, 1886, where the 
question of the right of the plaintifis to recover interest on the principal sum 
thereof is submitted to the jury, if the jury flnd that the plaîntiffs hâve been 
guilty of lâches in prosecuting. the action from the daté of the commence- 
ment of the same until the date of the trial thereof, though entitled to re- 
cover the principal sum of such excess, the plaintiffs are not entitled to re- 
cover any interest. If the jury flnd that the plaintifls hâve been guilty of 
such lâches for a part only of such time, then the plaintifCs are not entitled 
to recover interest for such part thereof. 

This action was commençed November 27, 1863, to recover, vAth in- 
terest, certain duties exacted of the plaintiffs by the late Augustus Schell, 
as coUector of customs at the port of New York, during 1857, 1858, 
1859, 1860, and 1861. December 26, 1863, the défendant appeared 
therein, and demanded a bill of particulars of the plaintiffs' claim, and 
a copy of their complaint, (déclaration.) April 28, 1864, the plaintiffs 
eerved a common-law déclaration, alleging indebtedness as existing at 
the time of the commencement of the suit. May 17, 1864, the défend- 
ant served his plea of non assumpsU. March 13, 1876, on the consent 
of the respective parties, an order was made referring this action to a 
référée for his détermination and adjustment of the plaintiffs' then sup- 
posed cause of action therein, to recover duties exacted on commissions 
above the usual rates, and on non-dutiable charges, under section 1 of 
the act of March 8, 1851, (9 U. S. St. at Large, 629,) but in reality 
there was no such issue in the case. June 26, 1883, the plaintiffs not 
having served their bill of particulars, the court, upon the defendant's 
motion, ordered the service by plaintiffs of such biU. February 27, 
v.3lF.no.2 — ^5 
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1884, pursuant to this order, the plaintiffs served such bîU, setting forth 
a list of vessêls by which their importation in suit were made, the dates 
of arrivai thereof, and the dates, etc., of their protests, and claiming to 
recover certain fées of the kind hèld to be illégal in the case of Barber v. 
Schell, 107 tJ. S. 617, 2 Sup. Cti Rep. 301, and certain duties exacted 
on certain linen and cotton goods. Subsequently, and in 1884, thèse 
fées were refunded. On the trial the cotton and linen issue was the is- 
sue tried. 

It further appeared, from the testimony of the plaintiffs' witnesses, 
that a very large number of cases involving the charges and commission 
issue were brought between 1861 and 1865; that about that time the 
légal principles applicable to that issue were settled, and the govern- 
meht began to make refunds in thèse cases;' that refunds were slowly 
made; that the government frequently stopped refunding, and then fresh 
litigation ensued; that it was customary when an issue had been tried, 
determined in favor of the plaintiffs, and such détermination acquiesced 
iti by the secretary of the treasury, to refer to a référée other cases in- 
volving a similar issue, for the adjustment by him of the amount claimed 
therein bythë 'plaintiffs; that in pursuaïlce ofthis custom, and in the 
belief that there was involved in the action at bar an issue upon charges 
and commissions, this action was referred as aforesaid, to a référée, for 
such adjustment by him as to that issue, on the request of the plain- 
tiffs' attorney of fact; that the original attorneys of record for the plain- 
tiffs had been succeeded by another attorney, who subsequently, and in 
1876, died; that a third attorney was substituted in his place, and a 
fourth in his; that the plaintiffs' papers had been lost or mislaid; that 
in conséquence of ail thèse facts the prSgress of this action, on the part 
of the pMntiffs, had been delayed; but it also appeared, from the testi- 
mony of the plaintiffs' witnesses, that a common-law action pending in 
this court could be noticed for trial, put upon the calendar, and, when 
reached, moved for trial, by either party thereto; that, so far as known, 
there was no protest in this action against the exaction of duty on charges 
and commissions; that no attempt, after the order of référence was granted, 
was made by the plaintiffs to bring the supposed charges and commis- 
sions issue therein to trial before the référée; and no attempt was ever 
made to bring to trial any of thé issues set out in the plaintiffs' bill of 
particulars. It still further appeared, from the évidence in the actiouj 
that ail the ofScers of the government who, so far as shown by the in- 
dorsements upon the invoices and entries of plaintiffs' importations in 
suit, could testify concerning such importations, Were dead. 

Stephen A. Wallçer, U. S. Atty., and Thomas Greenwood, Asst. TJ. S, 
Atty., for the défendant, contended— 

That upon the foregoing facts the plaintiffs, even though entitled to re- 
cover the principal sum of duties claimed by them to hâve been illegally ex- 
acted, were net entitled to recover interest thereon; and in support of thia 
contention relied upon the case of Rédfieldv. Ystalyfera Iron Co., 110 U. S. 
174, 3 Sup. et. Rep. 570; Bann v. Dalzell, 3 Car. & P. 376; Newell v. Keith, 
11 Vt. 214; and Adams Sxp. Co. v. Milton, 11 Bush, 49. 



8TEWART p. SCHELL. 67 

Samud B. Olarlce and WiUiam B. Ooughtry, for plaiutiffs. 

Wheelee, J., (cîiarging jury as to interest.') If you find a verdict for 
the plaintiffs, I désire you to answêr the question as to whether you 
think, on the évidence, the plaintiffs ought to hâve interest on the 
money which has been detained. Grenerally, where naoney is detained 
from a plaintiff in such a way, he is entitled to interest. They are en- 
titled to interest in this case, unless the delay in prosecuting this suit 
has been the fault of the plaintiffs. When a suit is brought, either party 
can advance it for trial. The law pro vides how a suit shall be brought, 
and as to the course of procédure. The plaintiff can proceed accoriding 
to the course of the court, and press the case for trial; and the défend- 
ant can also hâve the case advanced and proceeded with for trial. If 
there is any delay contrary to the rules of the court in ' furnishing any 
papers, the défendant can apply to the court, and ask that the papers 
be required to be furnished according to the rules of the court. Thatis, 
the court is open to both sides after a suit is brought. 

You hâve heard the testimony of the plaintiffs' witness on this su>»- 
ject, as to the attorneys, the issue as to fées and charges, and the référ- 
ence, and ail that, as to this case. It was begun in 1863, and has run 
till now, — 23 years. If you think that delay was the fault of the plain- 
tiffs, then you raay retum a verdict that the plaintiffs are not entitled 
to interest; otherwise, you will say that the plaintiffs are entitled to in- 
terest. If you think that for a part of the time they are to blâme for 
the delay, you may say as to what part interest ought not to be allowed, 
and be prepared, when you retum a verdict, if you retum a verdict for 
the plaintiffs at ail, to say how much interest, for what time you think 
interest ought to be computed, if any. If none at ail, you can answer 
it, "without interest." If you think there ought to be interest, you can 
say, "with interest for the whole time," or, "with interest from. such a 
time." We leave that to you, and we désire to hâve you agrée upon 
this subject, and also to be prepared to answer when you corne i»tc 
court as to which articles, if any, the plaintiffs are entitled to recover. 

Verdict for plaintiffs, vnihout interest. 
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United States ». Otey and another. 
(Circuit Court, D. Qregon. June 13, 1887.) 

1. CotmTKBPHirrNG — IirorcTMBNrr— Sùfficieiict. 

An indictment under section 5457, Rev. St., for counterfeiting, whîch States 
that the défendant "did falsely make, forge, and counterfeit four pièces of 
silver coin, of the coinage of the United States, called a dollar, " is sufflcient 
aftèr verdict; the words of the section, "in resernblaùce or similitude of the 
■' coins coined at the mints of the United States, "being a mère variation or ex- 
position of the principal phrase, "falsely make, forge, or counterfeit" such 
coins; and the phrase "coinage of the United States" being the exact légal 
équivalent of "coins coined at thé mints of the United States." 

2. Samb-^IntBnt to Defbaud. ' 

It is not necessary, in an indictment for counterfeiting, under said section, 
to allège that .the act of counterfeiting was doue with intent to defraud; and 
such intent, if an élément of the crime as deflned by the statute, is implied in 
the allégation of "falsely" making, and need not be speciflcally alleged. 
[SyUabtis iy.the Court.) 

Motion in Arrest of Judgment. 

Leam L. McArihur, for the United States. 

WiUiam E. WiUis, for defendanta. 

Deady, J. On April 7, 1887, the défendants were accused by the 
grand jury of this distri et of the crime of counterfeiting. The indictment 
states that on November 16, 1886, in this district, "the défendants did 
falsely: and feloniously make, forge, and counterfeit four pièces of silver 
coin of the coinage of the United States of America, called a dollar, con- 
trary to the statutes in such case made and provided, and against the 
peace and dignity of the United States of America." The défendants 
pleaded not guilty to the charge, and on a separate trial Gtey was found 
guilty as charged in the indictment. He now moves in arrest of judg- 
ment, beoause the facts stated in the indictment do not constitute a 
crime, in that (1) it does not state that the coin in question was made 
in the similitude and resemblance of any silver coins coined at the mint 
of the United States; and (2) it does not state that said coins were made 
with intent to defraud any person whatever. 

The indictment was found on section 5457 of the Eevised Statutes, as 
amended by the act of January 16, 1877, (19 St. 223.) So far as this 
case is concerned, it enacts that every person who falsely makes, forges, 
or counterfeits any coin in resemblance or similitude of the silver coins 
which hâve been or hereafter may be coined at the mints of the United 
States, or who passes, utters, publishes, or sells, knowing the same to 
be false, forged, or counterfeit, with intent to defraud any body politic or 
corporate, or any other person whatsoever, or has in his possession any 
such false, -forged, or counterfeit coin, knowing the same to be false, 
forged, or counterfeit, with intent to defraud any body politic or corpo- 
rate, or any other person whatsoever, shall be punished by a fine of not 
more than $5,000, and by imprisonment at hard labor not more than 10 
years. 
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Section 20 of the act of 1825 (4 St. 121) defined the crimes of coun- 
terfeiting and uttering counterfeit coin in substantially the same language 
as the act of 1877, but it did net include the case of "bars" stamped at 
the mints of the United States, nor that of having counterfeit coin in 
possession, with intent to defraud. This was succeeded by section 61 
of the coinage act of 1873, (17 St. 434,) which was in ail respects like 
the act of 1877, except that it contained no provision as to the intent of 
the party violating any of its provisions; and the act of 1877 repealed 
and re-enacted this last section, with the addition of the clauses concern- 
ing thé intent to defraud. 

The words of the statute, "in resemblance or similitude," are a mère 
variation or exposition of the principal and preceding words thereof, 
"falsely make, forge, or counterfeit," each of which means to make some- 
thing in the resemblance or similitude of another. If they were dropped 
out of the statute, its légal significance and effect would not be modified 
or restrained. To falsely make, forge, or counterfeit a silver coin of the 
coinage of the United States is to make something in the "resemblance 
or similitude" of such coin. The explanatory words add nothing to the 
légal sensé and common acceptation of the principal ones. Therefore 
the former are necessarily included in the latter. It is an instance of 
tautology and verbosity, inherited from the past, in which the statute 
abounds. 

In the définition of the crime of assault with a deadly weapon, if the 
statute reads, "Whoever is convicted of an assault with a deadly weapon, 
calculated to take life, shall be punished," etc., the qualifying words, 
"calculated to take life," add nothing to the description already given of 
the offense. So with the words "in resemblance or similitude," in this 
case. They add nothing to the crime otherwise defined by the statute. 
The accused is as well "informed of the nature and cause of the accusa- 
tion" against him without them as with them. They inform him of 
nothing that he is not fully apprised of by the allégation, — that he coun- 
terfeited a silver coin of the coinage of the United States called a dollar; 
and the proof necessary to support the indictment is the same whether 
thèse words are used therein or not. The mone}' alleged to hâve been 
falsely made, is not a counterfeit of such silver dollar, unless made "in 
the resemblance and similitude" thereof, and so much so as to be calcu- 
lated to deceive persons of the most ordinary appréhension, and under 
any circumstances; and so the jury were instructed on the trial. 

It may be admitted that, as thèse words are used in the statute defin- 
ing the offense of counterfeiting, they may very properly be used in an 
indictment thereunder. And I see they are contained in the précèdent 
which Mr. Bishop fumishes (Bish. D. & F. § 333) of an indictment un- 
der the United States statute against the counterfeiting of coin. But, in 
my judgment, they are not necessary. They are the mère tautology of 
the words already used in the statute and the indictment. It is sufS- 
cient to pursue the statute substantially : ^nd this is done when the ac- 
cused is charged with falsely making, forging, and counterfeiting four 
pièces of silver coin of the coinage of the United States, called a dollar. 
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And the phrase, "coinage pf fhe United States," is also the exact légal 
équivalent pf thie languagè ai the statute regarding the coin that may be 
the subject of this crime,— that ■svhich is "coined at the mints of the 
United States." 

It is a matter of law, pf iwhich'the cpurt will take notice, that the coin- 
age of the United States, or the coins made by the United States, are 
made or "coined at the mints of the United States," and not elsewhere. 
But, at the most, this is only an imperfect statement of an essential mat- 
ter, and is cured by the verdict. The allégation in the indictment that 
the défendant counterfeited "four pièces of silver coin of the coinage of 
the United States" was sufficient to admit the proof that thèse four pièces 
were falselymade by the défendant "in the resemblance and similitude" 
of the silver coins then or theretofore coined at the mint of the United 
States; and the verdict necessarily implies that such was the proof, and 
that the jury so found. Whart. Crim. PI. § 760. 

As to the second point, the case was tried on the theory that the de- 
fendant could not be convicted unless it appeared that he made the spu- 
rious coin with the fraudulent intent of putting it in circulation as gen- 
uine; and the jury were so instructed. But, as we hâve seen, there is 
no distinct allégation iti the indictment that the défendant did the coun- 
terfeiting with intent to defraud any particular person, or generally. 
Now, if such intent is a part of the statutory définition of the offense, it 
niust be expresslj'^ alleged in the indictment; and a verdict of guilty does 
not cure the omission. It is the case of a failure to state one of the es- 
sential ingrédients of the crime. But, where the intent is prima fade to- 
be inferred from the facts stated, it must not be specitically averred, un- 
less a part of the statutory définition of the offense. Whart. Crim. PI. 
§ 163rt. For instance, larceny is defined to be the wrongful taking and 
carrying away of the goods of another, with the intent to appropriate 
them to the use of the taker. Rap. & L. Law Dict. "Larceny." But 
such an intent need not be specifically averred in an indictment there- 
for. Bish. D. & F. § 582. 

Frima fade, the intent is inferred from the faCts stated, — that the de- 
fendant did feloniously take and car ry away the goods, — which inference 
may be overcome by proof that they were not so taken and carried away. 
On this point counsel for the défendant cites U. S. v. Burns, 5 McLean, 
23; f7. S. V. King, Id. 208; and U. S. v.Abrams, 18 Fed. Rep. 823. 

The cases cited from 5 McLean arose under the act of 1825, in which 
it appears to hâve been taken for granted that the crime of counterfeit- 
ing, as defined by that act, involved an intent to defraud. In the latter 
of the two cases, a défense was made, on the trial, that the spurious 
coins mentioned in the indictmeilt were made for an innocent purpose, 
namely, for use in a magie performance; and the court (Leavitt, J.) in- 
structed the jury that it was good in law. A brief synopsis of the in- 
dictments in both thèse cases is given in the report, but it does not ap- 
pear therefrom that there was any spécifie averment that the spurious 
coin was made with intent to defraud any one, or in gênerai. And the 
court in the charge to the jury in U. S. v. King (page 211) assumes that 



UNITED STATES V. OTEY 71 

it is a case in which the fraudulent intent is inferred, prima fade, from 
the fact that the act was alleged to hâve heen "falsely" donc, and there- 
fore need not be speciflcally alleged. Judge Leavitt says: 

" The penalty of the statute on which the indictment is f ramed is denounced 
against any person who shall falsely make or counterfeit the coin of the 
country. The use of the word ' falsely ' in the statute implies that thère must 
be a fraudulent or crirainal intent in the act. And the statute contemplâtes 
no other intent, in the act of making, as necessary to constitute the crime, 
but that of disposing of or passing the spurious coin as true or genuine." 

In U. S. V. Abrams, swpra, the défendant was indicted, under section 
6457 of the Revised Statutes, for counterfeiting the trade dollar of the 
United States, and found guilty . It appears that the spurious coins were 
naade of tin and antimony, resembling in shape and design the trade 
dollar; and that the accused intended to coat them with silver before 
putting them in circulation. On the trial the court instructed the jury — 
"That the prlsoner could be convicted if they found that he made the coins 
with intent to circulate them, and had carried the manufacture so far as to 
produce coin? capable of being uttered as genuine trade dollars, notwithstand- 
ing there was évidence that he intended tô coat the coins with silver before 
putting them in circulation." 

On a motion for a new trial, (before Wallace, Benedict, and Beown, 
JJ.,) the charge was held correct. Benedict, J., speaking for the 
court, said:- 

"It iB true that, in one sensé, the coins wereunfinished; that istosay, they 
were not finished as the prisoner intended to finish them. But, in another 
and truer sensé, they were finished, for they were capable of being put in 
circulation as genuine coin. So the jury hâve found. The ingrédients of the 
offense created by the statute are an act and an intent. The act is making a 
false coin capable of being circulated as 'genuine. The intent is an intent to 
defraud." 

Now the plain teaching of the two cases from 5 McLean is that the 
clause in the act of 1825 concerning the intent to defraud is no part of 
the statutory définition of the crime of counterfeiting, and that the fraud- 
ulent intent of which the court speaks is one implied from the nature of 
the charge, and need not be speciflcally averred. Nor does U. S. v. 
Abrams, supra, hold anything to the contrary. This question was not 
directly before the court in that case; but what was said of the crime 
consisting of the act and intent in no way conflicts with the theory ad- 
vanced in U. S. v. King, that the fraudulent intent is an implication or 
inference which foUows of course from the fact of making spurious coin 
capable of being put into circulation as genuine. 

Aiter a careful examination of the statute and the subject, I am con- 
vinced, contrary to my first impression, that the knowledge and intent 
to defraud mentioned in section 5457 of the Revised Statutes refer only 
to the crime of passing counterfeit money, or having the same in posses- 
sion; and therefore an indictment for counterfeiting need contain no aver- 
ment on the subject. And the very fact that the qualification of knowl- 
edge and intent to defraud is expressly stated twice in the section, in 
the same words, in the définition of the crimes of passing and possessing 
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counterfeit coin, and not in the définition of the crime of counterfeiting 
it, shows plainly that it was not the intention of congress to make thèse 
circumstances an élément of the latter crime. As the statute is drawn, 
if it was intended to make au intent to defraud an express ingrédient of 
the crime of counterfeiting, it would hâve been so stated before proceed- 
ing to the définition of the crimes of possessing and passing spurious 
coin. In the before-mentioned précèdent furnished by Mr. Bishop, of 
an indictment for counterfeiting under this statute, there is uo alléga- 
tion that the spurious coin was made with intent to defraud. 

The fraudulent intent mentioned in the statute is an essential élément 
of the crime of passing counterfeit money, or having the same in posses- 
sion; and the act of passing or possessing must be accompanied by 
knowledge of thô false character of the coin. But, in the case of the 
actual forger or counterfeitef, knowledge of the character of the coin, 
and the fraudulent intent to put it in circulation, in some way, as genu- 
ine, are implied from the fa;ct of the false making, ftnd need not be spe- 
cially averred. Indeed, itï the late case of U. S. v. Russèll, 22 Fed. Rep. 
390, (Circuit Court D. I^Iass.,) an indictment for counterfeiting contrary 
to this statute, Webb, J., held that the making pf counterfeit coins in 
the resemblance and similitude of the coins of the United States is abso- 
lutely prohibited, and he instructed the jury as foUows: 

"ïheonly question is whetherthe accused did, in tact, forge or counter- 
feit such coins as charged against him in the indictment. If he did, he can- 
not excuse hiinself by showing what was his intention, or that he did not in- 
tend himself to use the coin he so made for fraudulent purposes, or that they 
should be 80 used by others* Nor can he be excused on aceount of his igno- 
rance of the law, — that it did not allow him to do what he did." 

And, if this isnot the law, congress o\ight to make it so. No one 
ought to be allowed to trifle with the integrity of the coin of the realro 
The circulating médium of a people is the life of its trade and intercourse, 
and ought not to be exposed to the danger of corruption from contact or 
commingling with the spurious coinage of amateur forgers and eounter- 
feiters. 

But, be this as it may, the indictment is sufficient, and the motion 
in arrest of judgment must be disallowed. 

On the trial of the case the défendant had the benefit of the ruling 
that the allégation of falsely making, forging, and counterfeiting the 
coin in question implied that he did so with intent to defraud. And 
the jury were instructed that he could not be convicted unless they found 
that in fact such was the intent, — of which, I am sorry to say, thei-F 
was no room for doubt. 

The motion is denied, and the défendant is ordered to appeax for «««i- 
tence and judgment on the verdict. 
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Byebly V. Cleveland Linseed Oïl Works. 
{Ovrmit Court, N. D. Ohio, E. B. April Term, 1887.) 

1. Patents foe Inventions— Peocess— New Purpose— Patentability. 

A device or process, çreviously patented and used for one purpose, cannot 
be patented to be used in the same way for auother similar purpose, unless a 
new and useful resuit is thereby produced. 

2. Same— Infringbmbnt— OoMBiNATioN Patent. 

The unauthorized use of any valid claim of a patent is an inf ringement for 
which the patentée is entitled to recover; but a person charged with the in- 
fringement of a combination patent must be shown to hâve used ail of the 
devices or processes described in it. The use of one or more, less than ail, 
will not constitute an infrlngement. 
8, Samb — Anticipation. 

If the process described in the patent was publicly used by other persons, 
in substantially the same way and for the same purposes, before plaintiff 
m^ide his invention, or if the same process for the same purposes are contained 
in and described, or are clearly suggested, by any f oreign patent issued beforé 
the date of such invention, or in any publication prior to sueh date, plaintiffs 
patent would be void for want of novelty. But thèse matters of défense 
must be shown to hâve existed, not onl^ prior to the date of the patent, but 
aiso prior to the discovery or the invention of the procésis or device. 

Ma; <fc TFAtfe, for complàinant. 

M. D. & L. L. Leggett and A. E. Lynch, for respondent. 

Welker, J., (chargingjwry.) The plaintiff «kys that he was thé în- 
ventor of a new and useful improvement in purifying vegetable oils, and 
separating the same from solvants used in extracting them from seeds 
and other oleaginous substances ; that on the twenty-third day of Àu- 
gust, 1881 , having before that time made the proper application for a 
patent for his said discovery or invention, he received a patent for the 
invention so made; that the défendant has infringed his said patent by 
tising the same; and, in the first count, claims to recover from the de- 
fendant the gains and profits derived by the défendant by the use thereof, 
and also the value of the use of said patent from the first day of March, 
A. D. 1882, to the twenty-third day of February, 1883. In the second 
count, he claims to recover for the like gains and profits, and value of the 
use of said patent, from the twenty-third day of March, 1883, to the fif- 
teenth day of May, 1883, being the period after the sale of his said pat- 
ent to the American Seed Oil Company, the right to recover for which 
was assigned by said company to him. 

The défendant, for its jîj-st plea, dénies the infringement as charged in 
the pétition. Second. That the process covered by the plaintifF's letters 
patent was not newwhen produced by the plaintiff, and that hewas not 
the first inventer thereof. Third. That said process, when produced by 
the plaintifi', was not novel, for that certain patents had been issued in 
Great Britain and France for the identical apparatus or process long prior 
to the time of said claimed invention, and deseribes the same by dates, 
and names of patentées; and that a like process was previously described 
in Ure's Dictionary, published in 1864 by the Appletons of New York 
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city. Fourth. That the process described by the plaintiff in his patent, 
long prior to the alleged invention by the plaintiff, was known to, and 
publicly used by, J^ W. Evans and J. P. Mansfield, at Qeveland, Ohio. 
Thèse défenses' are denied by the plaintiff, and thèse pleadings form the 
issue y ou are to détermine. 

To détermine thèse issues between the parties, in the first place it is 
important for you to ascertain and settle, of what does the plaintiff's 
patent cônsist, and what does it cover? It is not daimed to be for any 
machine, device, or apparatus, but for a process used in the manufacture 
of vegetable oils. Under the patent laws, a process may be patented as 
well as a machine or device; and when so patented. gives the inventer 
the benefit thereof, in the samewayas a machine or device, and equally 
protects him from infringers during the life of his patent. 

The issuing of the plaintiff's patent, by the department having the 
right to so grant patents for inventions, is iiaéif prima fade proof that an 
invention bas been made, that the patentée is the invèntor, that it is new 
and ugefu] , and that he lias complied with the lg,w to obtain the patent. 
But patents may be invalidated by showing that there was in fact no in- 
vention, that the patentée was not the original invèntor or discoverer, 
or that the invention waa not new or useful. To maintain thèse défenses, 
the évidence must show clearly and satisfactorily, and beyond a reason- 
able doubt, that such claimed invention lacked some one or other of 
thèse éléments to authorize the issuing of the patent, and, if either of 
such défenses is establishe,d,,it: wUl defeatthe plaintiff's right to recover, 
bçcause ail of them must exist in a valid patent. 

Patents are authorized to be issued for new and useful inventions of 
machines or processes; or they may be issued, and are valid, for a com- 
bination of old devices or processes which, in their combined action, are 
new, and produce new and useful results. An old mçichine or process, 
either patented or not, cannot be applied to a new purposeand patented, 
ifits opérations in the new purpose are the same as in the old, and pro- 
ducing the same results, because it lacks invention and novelty. So 
patents are not valid where the change from the old to the new device 
or process, and for which a patent is claimed, is only the resuit of the 
reasonable exercise of mechanical skill, because such exercise of skill is 
not invention. A patent for a device or process, used for one purpose, 
cannot be patented to be used in the same way for another similar pur- 
pose; but where a new and useful resuit is producedthereby it is patent- 
able. Where a patent consists of more than one device, or what is called 
a combination patent, the perron charged with an infringement must be 
shown to hâve used ail of the devices or processes described in the patent. 
He may use pne or more, but less than ail, and still not infringe such 
combination patents. 

Now what is the plaintiff's patent? There are four claims stated in 
the patent itself. Thèse cover the plaintiff's invention, and give him 
his rights under the patent, and he is limited to thèse claims. If, how- 
ever, in, reading thèse claims, or any one of them, there are any doubts 
as to what is meant by them, then you may examine the spécifications 
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attached thereto, as well as any disclaimer therein, in order to ascertain 
and settle such doubtful meaning. Thèse spécifications cannot be used 
so as to enlarge the claims in the patent, and make them cover more 
than so contained in such claims. It is not my duty to say what is the 
scope of the plaintifF's patent. That is within the domain of l'acts for 
you to settle, as one of the issues made in the case. 

After you hâve settled what is patented to the plaintiff, you will ex- 
amine the évidence bearing upon the défenses thereto set up by the de- 
fendant. In the absence of maintaining thèse défenses, or some one of 
them, if the plaintiff, under the first issue, proves infringement by the 
défendant, he is entitled to recover against the défendant his damages 
for such infringement. 

As to the novelty of the plaintiff 's invention. The plaintiff is entitled 
to the benefit of his patent from the time of the discovery or invention 
of his process, and its réduction to actual and complète use, and which 
he claims to be about the month of December, 1879, although he did 
not obtain h's patent until the twenty-third of August, 1881; and thèse 
défenses of the défendant must be shown to hâve existed prior to such 
claimed invention or time of such discovery. To détermine whether a 
machine or process is new and usefui, it is necessary to undérstand the 
state of the art in the particular line of the claimed irivention at the time 
of snob claimed discovery, and that understanding you must obtain from 
the évidence in the case. If you tind that the process described in the 
plaintiff 's patent was publicly used by the persons stated in the plea, or 
either of them, before the plaintiff made his invention, and substantially 
in the same way and for the same purposes described in the plaintifl''s 
patent, then the plaintiff cannot recover in this case. 

As to the English patents. Do they, or either of them, substantially 
contain and describe the same process, and for the same purposes and 
opérations, or clearlysuggest the process to be used in the same way and 
same pùrpose described in the plaintiff 's patent? If they dô, or either 
of them does, that would constitute a good défense as to the novelty of 
the plaintiff's patent, and prevent his recovery in this action. If the 
same process, or substantially the same, was described in the dictionary 
offered in évidence, and directing and describing the process to be used 
in substantially the same way for a like purpose, or clearly suggestiug 
said process, as stated with référence to the English patents, before 
the plaintiff's claimed invention, that would defeat the plaintiff's right 
to recover. 

In determining the validity of the plaintiff's patent, you must, after 
a careful considération of ail the anticipating matters set up in the pleas 
and presented in the testimony, allow fuU scope for the exercise of judg- 
ment upon the part of skilled workmen in the art of refining oils, and then 
say whether, in the fall of 1879, there was anything left for invention 
in producing the process claimed in the plaintiff's patent. If not, you 
must find the patent invalid, and for the défendant. In this connection 
it will be important for you to détermine whether the order in which 
dry steam, free steam, and blasts of air are directed to be used by the 
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description în the plaintîff 's patent constitutes invention, or merely me- 
chanical skill and judgment, in the use of the process for the purposes 
intended ; if only mechanical skill, using blasts of air, would not be in- 
vention. 

If you find for the plaintiff on ail of the anticipating défenses before 
named, then you will détermine, from the évidence, whether the défend- 
ant infringed the patent of the plaintiff, as claimed and set out in the 
pétition, and also which, if not ail, of the claims of said patent were in- 
fringed. You can find, if the évidence so présenta itself to you, in- 
fringement of some of the claims, and no infringement of others. The 
défendant had a right to use any or ail of the claims which you may find 
not valid ones, under thèse gênerai instructions; and, if it infringed any 
of the claims held by you to be valid, the plaintiff is entitled to recover 
his damages for such infringement. But his ripht to recover dépends 
upon proof of infringement of such valid claims. 

The plaintiff is entitled to recover damages, (if he establish the in- 
fringement by the défendant,) arising from the use of the valid claims 
of his patent, and the measure of such recovery would be the profits or 
advantages derived by the défendant in the use of said claims of the 
plaintiff's patent for the period in which so used, and any spécifie dam- 
ages which he may show he has sustained by such use, or by reason of 
such use; and in the absence of proof of such profits and gains, or spé- 
cifie damages so sustained, the pkintiff would only be entitled to nom- 
inal damages. 

Verdict for the plaintiff. 



United States Bung Manuf'q Co. v. Independent Bung & Bushing Co. 

iOircuii Gourt, 8. D. Neu) York. May 33, 1887.. 

1. Patents iwb Invkntions — Impkovbmbnts in Bungs for Casks— Patent- 
able NOVBLTT. i 

Reissued letters patent No. 6,937 were granted June 30, 1874, to Rafaël Pent- 
large, for an improvement in bungs for casks; the invention consisting in 
boring a hole from either side nearly thrpugh an ordinary wooden bung, the 
hole being fllled by a tightly-fitting wooden plug. In tapping, the vent-plug 
i8 driven mto thia hole, the solid portion of the bung is brolsen oflE, and, with 
the wooden plug, passes into the casls. The object of the invention was to 
provide an easy method of inserting the vent-plug without permitting the 
gases generated by fermentation to escape. Tlie proof showed that a prier 
patent was granted to one Kirby for a bung with a hole bored entirely through 
it, with a plug fltted tightly therein, which, in venting, was forced into the 
cask; and a prier English patent was also granted to one Taylor for a similar 
device, the hole being conical in Shape and, like the patent in suit, being 
bored partly through the bung. Held, that tlie patent in question was want- 
ing in patentable novelty, and a bill to restrain infringement of the same must 
be dismissed. 
3. Sauk. 

Reissued letters patent No. 10,175 were granted August 1, 1883, to Freder- 
ick Pentlarge and Philipp Hirsch, also for an improvement in bungs; the 
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bung being like that in the aboye-mentioiied patent, except that the hole îs 
bored f rom both sides, a thin web of wood being left between the holes in 
the interior of the bung, and the re-enforcsing plug dispensed with. Held to 
be equally wanting in patentable novelty, in the light of the aaid prier state 
of the art. 

8. Sahe. 

Letters patent No. 203,816 were granted May 7, 1878, to George Borst, for 
another improvement in bungs; the bung being similar to those above men- 
tioned, except that a cutting tool is used, whicn, instead of a hole, makes a 
circular incision, extending partially through tlie bung, the conter core pf 
the wood being left intact. It appeared that this metnod was described in 
a German paper in 1877. Seld to be equally wanting in patentable novelty. 

4. Samb—Fokeign Patent. 

Where a f oreign patent descfibes a device which is covered by a later pat- 
ent of the United States, or describes it so nearly that it is made patent to 
the public, and an ordinary mechanic can make the change from one to the 
other, the latter patent cannot be Bustained. 

In Equity. 

Henry Brodhead, for complainants. 

Preston Stevenson, for défendants. 

CoxE, J. The complainants are the owners of three several letters 
patent for improvements in bungs for casks. The first patent, reissûe 
No. 5,937, was granted to Rafaël Pentlarge, Juné-30, 1874. The al- 
leged invention consists iil horing a hole from either sidé nearly through 
an ordinary wooden bung, the hole being filled by a tightly-fitting wooden 
plug. In tapping, the ven1>-plug is driven into this hole, the solid por- 
tion of the bung is broken off, and, with the wooden plug, passes into 
the cask. The object is to provide an easy method of inserting the vent- 
plug, without permitting the gases generated by fermentation to escape. 
The claims are: 

"(1) The bung. A, provided with the hole, a, and having a solid portion, d, 
opposite thereto, substantially as specified. (2) The plug, B, in combination 
with the bung, A, having a' hole extending partly through it, substantially 
as and for the purpose set forth." 

The second patent, reissue No. 10,176, was granted to Frederick Pent- 
large and Philipp Hirsch, August 1, 1882. The bung hère described 
is like that of the previous patent, except ihat the hole is bored from 
both sides. A thin web of wood is thus left between the two holes in the 
interior of the bung. The re-enforcing plug is dispensed with. The 
claims are: 

"(1) In a vent-bung, made and constructed substantially as described, a 
transverse web, having recesses formed, respectively, upon itsinner and outer 
faces. (2) Ih a vent-bung, made and constructed substantially as described 
in Figs. 1 and 2, the recess, 0, on one aide of the bung, of greater size than 
the recess, B, on the other side of the bung." 

The third patent, No. 203,816, was granted to George Borst, May 7, 
1878. This bung is similar to the preceding ones, except that a cutting 
tool is used, which, instead of a hole, makes a groove or circular incis- 
ion, the eenter core of wood being left intact. The claims are: 

"(1) A vent-bung having, upon one or both of its faces, a groove or incis- 
ion, extending partially through thesame, and surrounding the portion to be 
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ïemoVçd, snbatantiallyas and' for the purpose set forth. (2) A vent-bung 
•havîngformed, upon onebf its faces, a' cavity, and upon the opposite face 
a groove or incision,, surroundîng the portion to be removed, substantially as 
and for the purpose specifled." 

Infringement is admitted, but the défendants insist that the patents 
are invalid for lack of novelty and invention. Before proceeding to this 
défense, it is well to hâve in mind what the courts hâve said regarding 
the patents in question, Xvhich, upon several occasions, hâve been the 
Bubjects of judicial examination. . 

In 1878, Judge Benedict, in refusing a preliminary injunction in an 
action by Frederick Pentlarge against Rafaël Pentlarge, decided that the 
patent to Rafaël, No. 5,937, is broad enough to include the devices de- 
scribed in the Pentlarge-Hirsch patent. No. 10,176, and the patent to 
Borst, No. 203,316, and is not limited to a bung with a web on one 
face, but covers every form of bung in which a solid web is left opposite 
the plug-hole. He further held that the distinctive feature of the first 
claim is "the transverse web of solid wood, left intact and opposite the 
plug-hole, for the purpose of preventing the exit of gas or fluid, and yet 
thin enough to permit of its easily giving way.on being struck;" that 
changing Ôie locality of thé web fromthe face to the center of the bung, 
whether by bopng or by a circular eut, is a mère change of form, and 
nothing more. Subsequently, in an action by Rafaël Pentlarge against 
Frederick Pentlarge and another, the same patents being involved, the 
Bame judge held that the défendants infringed, and ordered them under 
injunction. 

In 1880, in a suit between Rafaël Pentlarge and the New York Bung 
& Bushing Company, Judge Blatchfoed decided that the défendants 
were at liberty to make a bung with a hole in it, and, a solid portion op- 
posite to the hole, for, in so doing, they made simply what is described 
and shown in the English patent to Taylcpr:, infra. The fact that the 
hole shown in the Taylor patent is flariti^ he considered unimportant. 
t 'In 1884, Frederick Pentlarge commenced an action, under section 4918 
of the Revised Statutes, praying that the patent of George Borst, N6. 
203,316, be declared void. Judge Wheelee dismissed the bill, hold- 
ing that the patents -were each valid for the différence only between the 
bungs described: in them and those in existence before, and that the pat- 
ents did not interfère. The patents to Taylor and Rafaël Pentlarge were 
,in évidence in that cause. Pentlarge v. New York Bung- & B. Co., 20 
E*ed. Rep. 314. 

Coming, now, to the défense of lack of patentable novelty, it is nec- 
essary to understand, at the outset, what was known in the art before 
the alleged inventions were conceived. In 1871 a patent was grarted 
to Josiah Kitby for a wooden bung, with a cylindrical hole or vent boied 
entirely through it. The hole was filled with a tightly-fitting plug; its 
grain runnihg at right angles to its axis. This plug, in venting, was 
forced intothe cask. In February, 1865, an English patent was sealed 
to William Rpwland Taylor. In his spécification he déclares: "I pro- 
posé to eniploy shives or bungs having therein a distinct peg-hole of 
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métal or wood, to contain a cork or peg, which may be displaced by the 
pressure of the ordinary loose peg, which will then fill the hole." Again 
he says, in explanation of the drawings: "Figure 9 shows a shive, hav- 
ing a hole made not quite through it, so as to leave a thickness ol wood, 
which can be pressed into the cask by the common wooden vent-peg." 

The only possible difiference betweea the Taylor bung, as shown in 
Fig. 9, and the Rafaël Pentlarge bung, as shown in Fig. 1, is that the 
hole of the former is conical, and is smaller than that of the latter; al- 
though Taylor, in describing Fig. 1 of his drawings, says that the peg- 
hole may be "either slightly tapered, or of equal diameter throughout." 

Let it be assumed that he who first bored a vent-hole in a wooden 
bung, and stopped boring before he had gone entirely through, so that 
the hole was completed by being hammered out, instead of being bored 
eut, is çntitled to rank as an inventor. The question hère is: Was it 
invention to change a conical hole to a cylindrical hole; to take Taylor's 
bung and eut out the peg-hole, so that its diameter was equal at top and 
bottom? It is thought not. And especially so, in view of the fact that' 
Taylor had shown the cylindrical hole, and Kirby had shown it as ap- 
plied to bungs. It can hardly be said that the mechanic who, with the 
Taylor and Kirby structures before him, takçs the stock and bit used by 
Kirby, and with it makes the hole in the Taylor bung larger at the bot- 
tom, so that it will hold the Kirby plug, has made an appréciable draft 
upon his mental faculties. To adopt, mutatismupandis, the language of 
the suprême court in Heaid v. Me, 104 Û. S. 737, 755: "Could not 
the owners of the Kirby patent unité their device with the Taylor struct- 
ure, and work them together, in défiance of a claim for the combina- 
tion? To ask the question is to answer it." 

It is not invention to make a small hole a big hole, or a conical bole 
a cylindrical hole, especially when no new resuit, and no appréciable 
improvement on the old method, is accomplished. It is a mère change 
of form, involving, not the action of the mind, but a substitution of one 
tool for atiother. If such slight and unimportant changes are sufEcient, 
the next applicant has only to make the vent hole elliptical oroctagonal, 
or bore a round hole obliquely, or make it a little larger at the bottom 
than at the top, and thus secure a patent. The law was never intended 
to protect such superlative and palpable trivialities. The récent décis- 
ions of the suprême court upon this question show no disposition to re- 
cède from the rule which élevâtes patents above the plane of the frivo- 
lous and the commonplace. Thatcher Heating Co. v. Burtis, 39 0. G. 
587, 7 Sup. et. Rep. 1034; Gkrdner v. Hërz, 118 U. S. 180, 6 Sup. Ct. 
Rep. 1027; Y<de Lock, etc., Co. v. Greerdeaf, 117 U. S. 554, 6 Sup. Ct. 
Rep. 846; Pomace Holder Co. v. Ferguson, 119 Ù. S. 335, 7 Sup, Ct. 
Rep. 382, and cases cited. 

Inreaching the conclusion that there is no patentable novelty in the 
Rafaël Pentlarge bung, the court has not overlooked the argument ad- 
vanced by fke complainants that the Taylor patent should be laid out of 
view in considering the défense of lack of invention. It is insisted that 
the Taylor patent does not disclose an exact anticipation; that the iPent- 
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laïga structure îs not covered by Taylor's claims, or "patented" to him; 
anâ that, under the provisions of section 4886 of the Revised Statutes, 
thë English patent cannot be considered at ail. It is thought, bowever, 
that this contention is not well founded. If a prior foreign patent de- 
scribes the device covered by a patent of the United States, or describes 
it so nearly that it is made patent to the public, and the clumsiest me- 
chanic can réadily make the change from one to the other, the latter pat- 
ent cannot be sustaîned. Any other rulewouldpromoteinconsistency and 
fraud. Cohn v. United States Corset Go., 93 U. S. 366; Spîtl v. OeUuloid, 
etc., Co., 21 Feà. Rep. 631; Florskdm v. Schëling, 26 Fed. Rep. 256; 
Walk.Pat.l 65. 

The foregoing considérations dispose also of the two remaining patents. 
In thp light of what was known at the date of their patent, it was surely 
no invention for Frederick Pentlarge aiid Philipp Hirsoh to bore from 
both aides of the bung, thus locating thé web at the center, or nearer 
.thé cèntèr than bèfore, Neithér is invention shown in the Borst patent, 
in view of the prior art, and alsô in view of the article in the Gérman 
ï)a.per of February, 1877i which cleârly présents the idea of making the 
Circùlar eût, and leaving the core, rather than boring out the hole. The 
core is plainly an équivalent for the plug of Rafaël Pentlarge. The 
learned judge who décided Pentlarge v. New Ywh Bung <fc B. Co., 20 
Fed. Rep. 814, did not hâve the state of the art beforehim, and simply 
determined a question of interférence, under the statute, between the 
two patents in controversy. If the light disclosed by this record had 
been thrown upon that case, there is little doubt that he would hâve 
reached a différent conclusion. No language càn be employed which 
more appropriately characterizes the results reached by the patentées 
than that of the suprême court in Smith v. Nichols, 21 Wall. 112, 119: 

"A meré carrying forward, or new or more extended application, of the 
original thought; a change only in form, proportions, or degree; the substitu- 
tion of équivalents, doing substantially the same thing, in the same way, by 
substantially the same means, with bettfir results, — ^is not such invention aa. 
will sustain a patent." 

There should be a decree dismissing the biU. 



La Rdb v. Westeen Electeio Co. 

{Oireuii Court. 8. D. New York. May 16, 1887.) 

1. Patents fob Inventions — Impbovbment in Thlegraph Ejavs — Construc- 
tion OP Claim. 

Letters patent No. 270,767 were granted Januarjr 16, 1883, to Edgar A. Ed- 
wards, for an improvement in telegraph keys, beîng à substitution of a tor- 
sional spring or strip of métal as the lever fulcrum, in place of the trunnion» 
or pivots which were before in use. The flrst, second, and fourth claims of 
the patent made a "circuit-brea,l£inK lever" an ingrédient in the combination. 
Thé third clàim was as foUows: "The combination in a telegraph key, Of the 
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lever, f nlcrnmed upon the torsional spring, with the adjusting screws for reg- 
ulating the amplitude of the lever movement and retractile résistance of the 
torsion spring, substantially as described. " The défendants used a similar 
device in combination with a "sounder, " without, however, any "circuit- 
breaking lever, " and contended that sald third claim was limited to a "key, " 
and, by implication, to a "circuit-breaking lever. " It appeared that said Ed- 
wards spring was equally applicable to a sounder, " without departing from 
the spirit or letter of the invention. Held, that said third claim was broader 
than the other claims in omitting the "circuit-breaking lever," and wasfairly 
to be çonstrued to include a "sounder" in its meaning, without restriction to 
a key alone. 

2. Samb— Invention. 

The combination of torsional aprings with keys or sounders, as described 
in said Edwards patent, is an invention which would not hâve occnrred to a 
skilled artisan only, Tliere was nothing in the prior art to suggest It except 
to an inventor. 

8. Same— Utilitt— Infhingbir.. 

A patent will not be declared void for want of utility, at the instance of one 
who is deriving benefltby infringing upon its claims. 

In Equity. 

Arthur v. Briesen, for complainant. 

George P. Barton, for défendants. 

CoxE, J. This is an equity action for infringement of letters patent 
No. 270,767, granted to Edgar A. Edwards, January 16, 1883, and by 
him assighed to the complainant. The invention relates to instruments 
used for transmitting télégraphie signais, and is said to be an improve- 
ment upon the well-known Morse key; the inventor substituting, as the 
lever fulcrum, a torsional spring or strip of métal for the trunnions or 
pivots which were before in use. The patent contains four claims. In 
the first, second, and fourth, "the circuit-breaking lever" is distinctly 
made an ingrédient of the combination. The third claim is in thèse 
■words: 

"(3) The combination, in a telegraph key, of the lever, fulcrumed upon 
the toi-sional spring, with the adjusting screws. H, H', for regulating the am- 
plitude of the lever movement and retractile résistance of the torsion spring, 
substantially as described." 

It will be observed that this claim omits "the circuit-breaking lever" 
as an élément, and in this respect is broader than the other three. The 
infringing instrument is called a "sounder," and contains no "circuit- 
breaking lever," as this term is generally understood in the art. The 
complainant, however, insists that the sounder has a lever which breaks, 
not an electric, but a magnetic, circuit, and is therefore within ail the 
daims of the patent. What the patentée invented, and unquestionably 
intended to secure, was a flat torsional spring, ribbed or otherwise, upon 
which a lever is fulcrumed, when, in any electrical instrument, it can be 
substituted for the pre-existing trunnions and spiral spring, and perform 
the twofold function of a supporting fulcrum and retractive spring. He 
distinctly says that he does not limit himself to the application of the 
spring to the key alone, as it is obvious that it may be used to replace 
the trunnions of the relay and sounder. He may, however, hâve so re- 
stricted three of his claims that they do not cover the instrument used 
v.3lF.no.2— 6 
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by the défendants. It is riot essential, in the présent action, to décide 
this question. If it is held that the third claini is infringed, the com- 
plainant will dérive the same advantage as if the decree declared the in- 
fringement of ail. 

The défendants insist that the patent is void for want of utility and 
invention, and that they do not infringe. But a word need be said re- 
garding the first défense. Sevôral instruments embodying the invention 
hâve gone into practical opération, and hâve apparently been received 
with favor by telegraphists. In fact, it appears that an employé of the 
défendants, Charles D. Haskins, haS, since the commencement of this 
suit, secured a patent, dated November 9, 1886, for an improvement in 
telegraph receiving instruments; one élément of the combination being 
a torsional spring substantially identical with the patented spring, the 
only différence being in the manner in which it is fastened to the lever. 
This patent was assigned to the défendants. It can hardly be said, then, 
that Edwards' invention is without utility. That which isused is use- 
ful. A thing to be useless can hâve no utility whatever. A patent ia 
never declared invalid upon this ground, at the instance of one who is 
deriving benefit by infringing upon its claims. Gîbbs v. Hoefner, 22 
Blatchf. ;36,;19 Fed. Rep. 323, and cases cited. 

Is the patent void for lack of invention? The défendants, for the pur- 
pose of illustrating the art at the date of the invention, haye introduced 
in évidence a number of exhibits showing the manner in which telegraph 
keys were constructed prior thereto. It is unnecessary to refer to thèse, 
as they do not contain the torsional spring, and add very little to the light 
thrown upon the prior art by the statements of the patent itself. The 
exhibits which are the nearest approach to the invention are the mag- 
netic "pôle changer "and the "adjustable torsional spring." In the "pôle 
changer," first known in 1881, there is a lever which oscillâtes between 
fixed points, and is fulcrumed upon the free endof a non-adjustable 
torsional spring. The principal office of this spring is to form a sup- 
porting fulcrum for the armature lever. The retractile force exerted by 
it is very slight. If one of the supporting posts in the patented appa- 
latus were removed, its similarity to the "pôle changer" would be more 
apparent. The "adjustable torsional spring" exhibitis an enlarged model 
èf an instrument made by one-of the witnesses in 1878. It consista of 
a fine wire, connected at each end to adjustable brackets, a lever being 
suspended in the center of the wire. It is not the purpose of the wire 
to cause repeàted and regular oscillations of the ends of the lever. That 
it performsany' torsional function is strenuously disputed. The wire is 
very fine; and as its ends are not firmly fastened, but to some extent 
are permitted to rotate in the holes of the brackets, it is not eaay to see 
how it can be twisted to exert any appréciable force. It is enough to 
say that the matter is involved in doubt. Neither of thèse exhibits can 
be said to anticipate or otherwise to defeat the patent. It follows, there- 
fore, that the patentée has made an invention ; not a great one, certainly, 
but one entitling him to a position far above the plane of the skilled 
mechanicv Torsional springs were, of course, well known; so were tele- 
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graph keys and sotinders, minus this spring, — ^but the combination of 
the patent was never before used, and there is nothing in the prior art to 
suggest it, except to an inventer. To one who was a skilled artisan only 
it would never hâve occurred. 

Do the défendants infringe? They argue in the négative, for the reason 
that the combination of the third claim is.confined to a telegraph key, 
and, by implication, to a "circuit-breaking lever;" and as they use the 
combination in a telegraph sounder, and not in a key, they do not in- 
fringe. They insist, further, that they do not employ the adjusting 
screws, H, H'. In regard to the latter suggestion the défendants' expert 
testifies: 

"1 flnd two adjusting screws having a relation to the lever of the sounder, 
similar to that cl the screws, H, H', to the lever of the key in the patent; but 
in the sounder they do not practically hâve any effect upon the retractile force 
applied, in the lever." 

The complainant's expert considers the functions the same in every par» 
ticular. The court is satisfied that he is correct. 

■ Ashas been seen, the third claim does not contain the élément of a 
"circuit-breaking lever;" and, in view of the clearly expressed intention 
of the patentée to include other télégraphie instruments, it must be held 
to inelude the lever of a sounder. Fairly construed, the claim should 
read, "the combination in a telegraph key or sounder," etc. To restrict 
it to a "key " alone, as that word is known in telegraphy, would be most 
illiberal, and would unduly circumscribe the invention. No better 
illustration of this can be found than the following staiement from the 
Haskins patent, before alluded to: 

"The invention bas been described in connection with a. télégraphie sounder; 
but it is évident that the torsion spring may be applied tb the armature lever 
of any télégraphie recel ving instrument, or tothe lever of any telegiaphic key, 
without departing from the spirit of the invention." 

Equally is it true that the Edwards spring may be applied to a sounder 
without departing from the spirit or the letter of the invention. 

As the question of infringement was carefuUy examined by this court 
upon the motion for a preliminary injunction, (28 Fed. Rep. 85,) it is 
unnecessary to repeat what was then said. 

There must be a decree in favor of the complainant, upon the third 
daim, for an injunction and an accounting. 

As the motion to punish the défendants for contempt will probably 
turn upon a question of tact, which ought not to be determined upon af- 
fidavits, it is thought that this issue should also be referred to the mas- 
ter, and the motion held in abeyance until the coming in of his report. 
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Jenninqs and others v. Lowenstine and othera. 

(Oiremi Court, 8. D. New York. May 17, 1887.) 

Patents pob Inventions — Pkocess tor Shapins Lace Mitts — Patentable 

NOTBLTY. 

The claim relating to a process for shaping lace mitts contained in letters 
patent granted November 9, 1880, to Warren P. Jennings, for a mitt-shaping 
machine, is wanting in patentable novelty by reason of the prior known state 
of the art, and a bill to restrain înfringement of said claim will be dismissed. 

In Equity. 

Arthur V. Brîesen, for plaintifif. 

W. A, Jmner, for défendant. 

Wheeler, J. This suit is brought upon letters patent No. 234,286, 
dated November 9, 1880, and granted to Warren P. Jennings for a mitt- 
shaping machine, thé procèss of shaping lace mitts, and the mitts as 
shaped. There is no charge that the défendants infringe as to the ma- 
chine. The case tums principally upon the claim as to the process. 
That consiste in first stretching the mitts lengthwise, and thereby con- 
tracting them at the desired point, and in then subjecting thém, first to 
the direct action of steam, and next to beat, for the purpose of setting 
the flbers to the desired for m. From the évidence in the case it clearly 
appears that similar articles were shaped by stretching them over forms, 
enlarging them where they were too small, and contracting them where 
they were too large, and then exposing them, first to steam, and then to 
beat, according to the method of the patent, for the purpose of setting 
the fibers in the desired form. The patent is for contracting the mitts 
where contraction is desired, without mentioning enlargement. This 
contraction is precisely according to the old process. The only différ- 
ence between the processes is that by the old process the articles were 
first made too small for the large parts, as well as too large for the small 
parts, and then correspondingly enlarged and contracted; while by the 
process of the patent the articles are first made large enough for the large 
parts, and shaped only by contraction whëre they are too large. The 
treatment of the parts operated upon is precisely the same in each. 
This is ail that this claim of the patent assumes to cover. The machine 
bas new contrivances for holding the ends of the mitte, but they are not 
covered by this claim. The patentée invented means of applying the 
process, rather than the process, and this claim, upon this considération, 
must fail for want of novelty to support it. The claim for the mitts 
themselves rests wholly upon their being contracted laterally between 
their ends, without reducing the number of meshes at their contracted 
parts. There does not appear to be any patentable novelty about this. 

Let a decree be entered dismissing the bill of complaint, with costs. 
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BeNNETT V. LiNGHAM.* 

(Disiriet Court, E. 3. New York. May 27, 1887.) 

Ohaeteb-Pabtt— Time op Sailino— Bkeach — Pkbvioub Acqtjiescbncb— Lia- 

BIIiITT. 

Défendant agreed to ehip cattle by the steamer N. H., "sailing f rom New 
York about the middle of September. " The vessel was at sea when the con- 
tract was made. On September 14th défendant inquired the steamer's prob- 
able sailing day, and was told, about September 37th, to which he made no ob- 
jection. On September 32d, the défendant, being notifled that the steamer 
would sail on the 29th, declined to ship cattle by her, on tho ground that his 
contract did not require him to ship at so late a day. Eeld, that the ship hav- 
ing construed the indeflnite phrase, "about the middle of September, " to 
mean as late as the twenty-aeventh of the month, and défendant having ac- 
quiesced therein, and that, too, on a day before the middle of September, it 
was not open to the défendant to say that a tender on the 29th was not a com- 
pliance with the contract. His refusai to ship was therefore a breach of the 
contract. 

In Admiralty. 

UUo, Rmbsamen & ffuhhe, for libeknt. 

Biitler, StiUman & Hubhard, for respondent. 

Benedict, J. This action is brought by the owners of the steamer 
Notting Hill to recover damages of the défendant for an alleged breach 
of a live-stock freight contract, made by the défendant, whereby he 
agreed to ship on the said steamer about 460 head of cattle, to be trans- 
ported in said vessel from New York to Deptford, at a price named. 
The contract was in writing, and was made in New York on the eleventh 
of August, 1883, at which time the steamer was upon a voyage from 
New York to London and back. The contract, when designating the 
steamer in which the cattle were to be transported, addsto the steamer's 
name the words, "sailing from New York about the middle of Septem- 
ber." 

The steamer was unable to get back to New York before September 
22d. On September 22d the défendant was notifled that the steamer 
would be ready to sail on the 29th, but declined to ship cattle by her, 
upon the ground that his contract did not require him to ship at so late 
a day. I should hâve been inclined to support the défendant iri this re- 
fusai were it not for the additional fact that on the fourteenth day of 
September, in answer to the defendant's inquiry as to the date on which 
the steamer left London, and also "her probable date of sailing from 
New York," was informed by telegraph that she had sailed from London 
on the sixth of September, and would be dispatched from New York 
about September 27 th, and he then made no objection of any kind to 
shipping his cattle on her. 

The phrase in the contract, "about the middle of September," is in- 
■definite. It has no definite meaning in the trade. In this instance it 

' Reported by Edward G. Benedict, Esq., of the New York bar. 
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■Krts construed by the ship to cover a day as late as September 27th. 
This construction was made known to the défendant on September 14th, 
and he then made no objection to that construction. After this inter- 
prétation of the indefinite phrase, "about the middle of September," ac- 
quitdced in by the défendant, and that, too, on the day before the mid- 
dle of September, it was not open to the défendant to say that a tender 
of the ship on the twenty-ninth of September was not a compliance with 
the contract. The defendaht's refusai to ship cattle on the steam-ship 
was therefore a breach of the contract on his part, and he is liable for 
the damages resulting therefrom. 



SvENDSEN V. Stubsbeeg and others.' 

{District Court, E. D. New York. May 27, 1887.) 

ChABTER— WaeHANTY of SEAWOHTHINBiSS — Rejection op Vesbel. 

Four impartial, compétent, and experienced persons having, after examina- 
tion of a vessel, expressed the belief that she was not seaworthy, and the 
owner having refused to dock the vessel and settle the question, it was held 
that, notwithstanding the subséquent good performance of the ship, the char- 
terers were justifled in rejecting her. 

In Admiralty. 

Libel to recover damages for failure of claimants to ship cargo by her 
in terms of charter-party. 

BuÛer, Stilhnan & Hubbard, for libelant. 
Jas. K. Hill, Wing & Shoudy, for claimants. 

Benedict, J. In the case of Premuda v. Goepel, 23 Fed. Rep. 410, it 
was decided by Judge Beown that the warranty of the seaworthiness of 
a ship is a warranty that the ship is in such a fit condition for ail the 
ordinary hazards of the contemplated voyage as to be approved as sea- 
worthy in the judgment of impartial, compétent, and experienced men^ 
versed in that business. If such be the légal effect of the warranty of 
seaworthiness, and I incline to the opinion that such must be its efifect, 
the libelant in this case cannot recover; for the proof shows that four im- 
partial, compétent, and experienced persons, agents of various under- 
writers, after examining the ship, formed and expressed the judgment 
that the ship was not seaworthy; while the agent of the Norwegian un- 
derwriters, and the agent of the ship, himself an experienced shipmas- 
ter, formed a contrary opinion. 

No bias against the ship on the part of those who rejected her is shown, 

■ and no reason assignedfor their adverse opinion otherthan the condition 

of the ship as visible to them . The différence in opinion thus disclosed 

could hâve been terminated at once by having the ship docked, and the 

•Keported by Edward G. Benedict, Esq., of the New York bar. 
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condition of her bottom thus disclosed. The shîp was not put on the 
dock, nor was Buch an examination of her tendered. This omission 
indicates to my mind that what was visible of the ship afforded just 
ground for the belief that such an examination would disclose an unsound 
bottom. No reason is suggested for omitting to dock the ship, except 
the expense. That reason appears to meto be an insufEcient one, under 
the circumstances. The rejection of the ship byone insurance inspector 
was of itself so serions a matter for the ship that it seems to me that 
some other reason than the expense of docking the ship must hâve ex- 
isted to cause the omission to tender that examination, that would hâve 
laid to rest ail doubts as to the seaworthiness of the ship. 

I hâve not overlooked the subséquent performance of the ship, but the 
question is not whether the ship would make the contemplated voyage 
in safety, but whether the condition of the ship was such as to justify 
the belief of compétent persons that she was not in fit condition to be 
exposed to the hazards of the contemplated voyage. 

If that be the question, it seems clear that the charterers were justified 
in rejecting the vessel, and the libel must be dismissed, with costs. 



The Ckaigendoran.* 

The Clandon. 

Bartlett and others v. The Ckaigendoran. 

Same V. The Clandon. 
(District Court, E. B. New York. May 27, 18Ô7.) 

1. Whaki'age— How COMPDTED— Tonnage op 'Vb88bi/—Begi8tebbd Tonnage. 

The wharf âge act of 1877 of the state of New York (Laws 1877, c. 315) rég- 
ulâtes the rates of wharfage in New York and Brooklyn by the tonnage of 
the vessel. Reld, that the tonnage so takeu to calculate the wharfage is the 
registered, not the gross, tonnage. 

2, Same — Bmtish Vbssels. 

The raie is the same for Britîsh vessels; the secretary of the treasury hav- 
ing by the treasury régulations of 1884, art. 182, directed that their tonnage 
shall be determined by référence to their certiflcate of registry. 

In Admiralty. 

Goodrich, Deady & Goodrich, for libelant. 
Whitehead, Parker <fc Dexter, for claimants. 
BvMer, StiUman & Hubbard, for the Clandon. 

Benbdict, J. This is an action to recover wharfage for the use of a 
wharf in the city of Brooklyn. The rates of wharfage chargeable for the 
use of wharves in the city of Brooklyn and the city of New York are 
regulated by a statute of the state, enacted in 1877. The provision in 
the laws of the state now, and at the time in the libel mentioned, in 

iReported by Edward G. Benedict, Bsq., of the New York bar. 
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force, îs as foUows (chapter 315, Laws 1877:) "It ehall be lawful to 
charge and receive, within the cities of New York and Brooklyn and 
Long Island City, wharfage and dockage at the foUowing rates, namely: 
* * * From any vessel of two hundred tons burden and under, two 
cents per ton; and from every vessel over two hundred tons burden, two 
cents per ton for the first two hundred tons and one cent per ton for any 
additional ton." Under this statute, the question has arisen' whether the 
tonnage of the ship so taken for the purpose of calcul ating her wharfage 
is the tonnage of the ship ascertained by nieasuring her in the manner 
prescribed by the laws of the United States in force at the time of the 
passage of the state law of 1877, or the tonnage ascertained by meas- 
uriilg her in the manner prescribed by the laws of the United States in 
force at the time of using the wharf. 

This question is not free from difiBculty; but on rçflection, and upon 
considering the force of the expression of the suprême court, where it is 
said, "Evidently the word 'tonnage,' in commercial désignation, means 
the number of tons burden the ship will carry as estimated and ascer- 
tained by the officiai admeasurement and computation prescribed by the 
public authority," and mindful of the fact that the measuring of a ship 
for the purpose of fixing her tonnage is required by law to be made by 
an officer of the United States, and that the method of measuring to be 
pursued by such officer is prescribed by law, and that the tonnage of the 
ship must be inserted in her register or enrollmeiit, and the tonnage there 
stated must be that tonnage, and no other, which is ascertained by the 
officer, from a measurement made in the manner prescribed by law at 
the time of her registry or enroUment, and that consequently the only 
légal tonnage of the ship is the tonnage stated in her registry or enroll- 
ment, I am of the opinion that the words "tons burden," as used in the 
wharfage act of 1877, above quoted, should be held to mean the regis- 
tered tonnage of the ship, and not her gross tonnage. No method by 
which to ascertain the tonnage of a ship for the purpose of calculating 
her wharfage is provided by the state statute, and ail ships are required 
by law to carry a register in which the tonnage is stated. The fair pre- 
sumption is that it was the intention of the statute that référence to the 
ship's register should be made for the purpose of calculating her wharf- 
age, and not to leave the tonnage to be a matter of private calculation 
and open to dispute. 

In this instance the vessel la a British vessel; but that fact makes no 
différence, for, under the statute of 1882, the secretary of the treasury 
isauthorized to direct that the tonnage of foreign vessels be that described 
in their certificates of registry or other national papers: and, by article 
182 of the treasury régulations of 1884, the secretary has directed that 
the tonnage of vessels of Great Britain shall be determined by référence 
to their certificate of registry. 

In accordançe with thèse views, the wharfage recoverable in this case 
must be calculated on the registered tonnage of the ship, which is ad- 
mitted to be 943 tons, at the rate of two cents per ton for the first 200 
tons and one cent per ton for every additional ton. 
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The Ida Meybk.' 

Tatlob V. The Ida Meyeb. 

(Dùlriet Court, E. D. New York. May 19, 1887.) 

Beaman's Waghs— Canal Boatmam — Lien — Steam-Boat. 

Libelant was employed to work on claimant's canal-boats. Thèse canal- 
boats were propelled by claimant's steàm-boat, and libelant did 8ome slight 
•work on her. This action was brought against the steam-boat to recover for 
services rendered generally by the libelant. Held, that the relation between 
the canal-boats and the steam-boat was not such as to make the canal-boats a 
part of the steam-boat, and to charge the steam-boat with a lien for labor per- 
formed on the canal-boats. 

In Admiralty 

A. B. Stewart, for libelant. 

Hyland cfc Zabriskie, for claimants. 

Benediot, J. This is an action to enforce a lien for wages against 
the steam canal-boat Ida Meyer. The évidence shows that the claimant 
owned the steam canal-boat Ida Meyer, and also two canal-boats. The 
canal-boats were employed by the claimant in the freight business, and, 
when on the Erie canal, they were towed by the steam-boat, instead of 
being towed by horses. The libelant was employed to work for the 
claimant as a hand on the canal-boats. When the engagement was made, 
no référence was made to the Ida Meyer, nor did the libelant engage to 
perform any duty on board the Ida Meyer. The substantial parts of the 
service sued for were performed on board the canal-boats, although there 
is évidence that the libelant did for a short time steer the steam-boat. 
The services performed on board the steam-boat were, however, too in- 
significant to demand notice hère. The décision of the case dépends on 
the question whether the relation between the canal-boats and the steam- 
boat was such as to make the canal-boats a part of the steam-boat, so as 
to charge the steam-boat with a lien for labor performed on the canal- 
boats. This position the libelant is forced to take because of the pro- 
vision in section 4251 of the Revised Statutes, where it is enacted that 
"no canal-boat, registered or licensed, which is requiredto be registered 
and licensed, or enroUed and licensed, shall be subject to be libeled in 
any of the United States courts for the wages of any person who may be 
employed on board thereof in navigating the same." In support of this 
position, référence is made to the foUowing authorities: Amis v. The 
Louisa, 9 Mo. 629; Gliem v. The Bdmcmt, 11 Mo. 112; The Keatucky v. 
Broolcs, 1 G.Greene, 398; The Dick Keys, 1 Biss. 408; and The Sydney, 27 
Fed. Rep. 119. 

I find in none of thèse cases authority that will justify me in deciding 
that the steam-boat proceeded against is subject to lien Ibr the wages of 

■Beported by Sdward Q. Beuedlct, l£sq,., of the New York bar. 
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the libelant, eamed by services rendered on board the caual-boats, in 
pursuance of an employment to wbrk on such beats. And on principle 
it seems to me that such a décision cannot be niade. Tlie canal-boats 
which, when on the canal, were tOwed by the Ida Meyer, were not ap- 
purtenant to the steam-boat in any just sensé. The steam-boat was 
rather appurtenant to the canal-boats; and it seems to me easier to say 
that the canal-boats were navigated by the hands of the steam-boat, than 
to say that .the hands of the canal-boat navigated the steam-boat. 
The libel is dismissed, and with costs. 



The TherKsina.^ 
LtOYD V. The Theresina. 

ÇHitricl Court, E. D. New York. May 27, 1887.) 

NsaLioBircB — What Amounts to — Scuttlb in Dece — Misplaced Cotkb. 

Libelant, a stevedore, eteppëd on the cover of a scuttle in the deck of a ship, 
when the cover tilted, precipitating libelant throughthe scuttle into thehold, 
çausing injury for which this suit was brought. The évidence indicated that 
the scuttle was a proper one, of a kind in common use, and that the accident 
was probably due to a temporary misplacement of the cover, the cause of 
which did not appear. Seld, that ho négligence in the ship-owner was proved, 
and libelant could not recover. > 

In Admiralty, 

Libel to recover damages for personal injuries, received on board the 
Bteam-ship Theresina. 

Wm. H. Duryea, for libelant. 
Owen & Oray, for claimants. 

Benedict, J. The libelant was a stevedore at work upon the cargo of 
the ship in the between-decks. This deck was so constructed that a 
portion of it, in some places, could, as occasion required, be taken up 
for the purposeof reaching the lower hold just below it. That is to say, 
there were several scuttles left in ttie deck, and to thèse were titted cov-, 
ers. Thèse scuttles had no coamings, and the covers when in place were 
flush with the deck. They were without rings or hinges. They rested 
on stanchions, and were kept in place by being driven down tight be- 
tween the permanent planks of the adjacent deck. Oneof thèse scuttles 
was near where the libelant was at work, and about half way betvveen 
the wings and the hatch. The libelant, having occasion to move for a 
passing hand-truck, stepped on the cover of this scuttle. The cover 
tilted, and allowed him to fall through the scuttle into the hold below. 
The fall caused injuries for which this suit is brought against the ship. 

'■ Beported by Edward G. Benedict, Esq., of the New York bar. 
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The évidence forbids a conclusion that the accident which befell the 
libelant was caused by négligence on the part of the owner of the ship. 
The scuttle through which the libelant fell was properly constructed, and 
such scuttles are common in the between-decks of steamers. The cover 
provided for this scuttle was a proper cover, sufficient to bear any weight, 
and 80 fitted as to be secure when in place. . On the morning in ques- 
tion, cargo had been trucked over this cover in safety before the acci- 
dent, and after the accident the cover, which remained unbroken, was 
put back in place, where it bas since proved safe and sufficient. 

The condition and character of the cover conapels the inference that 
the cause of the accident was a temporary misplacement of the cover, 
■which permitted the cover tô tilt under the libelant's weight. How the 
cover came to be misplaced does not appear. No witness saw it mis- 
placed, or knew of its misplacement. If any inference is to be drawn 
as to the cause of the misplacement, it is that the cover was disturbed 
in its place by some one of the trucks which, in the morning in question, 
had been hauled over it by feUow-workmen of the libelant. I am una- 
ble, therefore, to see how the libelant can recover against the ship. If the 
cover of the scuttle had broken under the libelant's weight, as is charged 
in the libel, a différent case would hâve been presented. But the cover 
was not faulty in construction. It did not break, but simply tilte(^, and 
then becausô it had been disturbed in its place by some unknown person. 

The libel must be dismissed, with costs. 



The Fked. W, Chase. 

The City of Atlanta. 

(District Court, D. South CaroUna. 1887.) 

Collision— Steamer and Vessbl in Tow— Rev. St. § 4233, Bulb V. 

A tug-boat with a schooner in tow, connected by a tow-line 3(W feet long, 
was passing through a narrow channel during a violent and sudd^n gale. A 
steam-ship was at the same time approaching from the opposite direction. 
The tug and tow were moving at the rate of three miles an heur, and the 
steam-ship at four miles an hour. The course of the steamer was s«uth, a little 
west ; and the schooner was ofE her port bow heading north north-eist, sagging 
north. No collision was at first anticipated, but when the steamer came within 
150 feet of the schooner the relative positions of the two changea, and they 
approached each other almost bows on, probably by reason of the schooner 
sheering. The steamer, when at said distance, reversed her englues, but, not- 
withstanding this, struck the schooner, which became a total loss. The 
steamer was uninjured. Neither the tug-boat nor the schooner tooJc any action 
to escape the collision, but kept on their course until it happened. Seld, that 
as the steam-ship did not stop and reverse in sufiScient time, as ï^quired by 
rule 21, and oflEered no évidence to explain why she did not observe tl e rule, 
she is presumed to be in fault. Held, alao, that the tug and tow »"ere In law 
oae vessel, a steamer, governed by the same rule 21, and that ai they kept 
their course, and did not explain why they did so, they are also in tault* and 
the loss should be divided. 
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Iri Admîralty. 

I. N. Natham, for libelant. 

Smythe & Lee and Brawley & Bamwéll, for respondenta. 

SiMONTON, J. This 18 a case of collision occurring on the bar of 
Charleston. The lestimony is voluminous. The arguments of counsel 
hâve been exhaustive and instructing, The main facts are thèse: 

The Fred. W. Chase, a three-masted schooner, laden with rock for the jet- 
ties, had beeu at anchor for several days outside of the bar. The steam-tug 
Monarch waa engaged to tow her in, and for this purpose went aJong-side of 
her on fourth of February last. On that day the tide was high about a quar- 
ter past 3 o'clock. But the pilot, observing signs of a gale brewing in the 
north-east, determined to anticipate the tide and to go at once into port. 
Anchoi: was weighed about 2 o'clock, and the tug, with her tow, entered the 
South chànnel. This South channel runs f rom the océan into the harbor f rom 
south to north. It is about seven-eighths of a mile in length. Near its sea 
entrance on the western edge is a black buoy, and on the eastern side a red 
buoy. At the inner end of the channel on the eastern side is a little red buoy. 
In the channel itself, about 300 feet from the little red buoy, west a little 
soUth of it, is a buoy marking an old wreck, an obstruction, known in this 
case as the wreck buoy. It has such shape and color as to indlcate that there 
is passage on each side of it, and is about 100 feet south of the wreck it marks. 
This buoy. being about 150 feet from the inner entrance of the channel, di- 
vides this entrance. To the east of it is a passage, as we hâve eeen, 300 feet 
wide. On the west of it the passage is about 1,200 feet wide. The most 
direct and straight route to the océan in this channel is to go to the east of 
this wreck buoy. The pilots generally use it when they report soundings on 
the bar; the report always, or nearly always, refers to the east side of the 
channel. Steam-ships and other vessels of large draught hâve gone out and 
hâve come in on the west side of the channel, entering the harbor west of the 
wreck buoy. The Merrimac came in this way on the day of and not long be- 
fore the collision. The course down the western side of this channel going 
to sea, near the océan, bends towards the south-east. When the wind is east- 
erly, ships prefer the east or weather-side of the channel. 

The tug and her tow took the east side. Soon after entering the bar they 
encountered a gale which came up suddenly and with great violence from the 
north-east. In the teeth of this gale, heading north north-east, but sagging 
nearly due north, they proceeded at the rate of three miles an hour, and were 
near to the inner exit of the channel. At that time the tug was a little to 
the south and east of the little red buoy, not far from it, and the tow was fol- 
lowing in her wake, lying in a south-westerly direction from her, the tow-line 
being 300 feet in length, passing over her starboard bow. The schooner was 
140 feet long. In the mean time the City of Atlanta, a propeller, 1,680 tons 
burden, a passenger steamer between New York, Charleston, and Femandina, 
had left her dock on that day on her voyage to New York. She had been de- 
tained a day or two by fogs. When she left the wharf the day was fine. On 
reaching the jetty buoy a cloud was seen in the north-east, supposed to be a 
fog-bank, gathering. When she reached the bell-buoy, near the entrance of 
the Pumpkin Hill channel, the gale struck her with f ull force. The steamer 

is 240 feet long and feet high out of water. The testimony of ail the 

witnesses on both sides, who hâve spoken to the question, is that the master 
of the steam-ship, Capt. B. W. Lockwood, is a navigator of the flrst rank, and 
an excellent pilot on the Charleston bar, with long expérience. He was and 
is of the opinion that when the gale struck him he could not return to the 
city, nor stop and anchor bis vessel, without incurring almost certain risk of 
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shipwreck. • In this his opinion is corroborated by the expérience of the Del- 
aware on the same day and in the same gale. He could not go out by the 
Pumpkin Hill channel because there was not depth of water sufflcient for 
him. He saw no alternative but to keep his course and go out as he had 
started to go, by the South channel. The tug and her tow were then in sight 
in that channel. 

Proceeding with this heavy gale behind her, the City of Atlanta approached 
the entrance of the South channel just at the time the tug and tow were in 
the position described above. Necessarily, as the schooner tralled south- 
westerly behind the tug with her long tow-line, she obstructed the channel in 
great measure on its east entrance. Although the master of the Atlanta had 
sounded the western side of the channel, he had never used it in entering or 
in leaving port. With this gale on his port quarter he did not think it safe 
for him to go to leeward, or to encounter the hazard of breakers on his lee; 
especially as in the course down this side of the channel and over one of its 
shoals he would be compelled to change direction to the south-east, and expose 
his broadside to the gale. He was in charge of a passenger ship. The lives 
of his pasaengers and crew, as well as his ship, were in his care. He was 
bound to use every précaution. He acted under circumstances présent to 
him. The évidence shows that he was a man of skill and expérience. If there 
were room for doubt on the subject, I would not hesitate in believingthat, in 
pursuing his course towards the South channel, and in refusing to go down 
the western side of that channel, he was jusifled by his surroundings. The 
Star of Hope, 9 Wall. 230. 

'No other safe course being left to her, the City of Atlanta determined to 
enter the east side of the channel and to pass the tug and tow. Entering the 
channel she saluted the tug. The steam-ship was moving slowly, about four 
miles ah bour. When she got abreast of the wreck buoy, she put her helm 
hard aport. Her course was south a little, very little west. The schooner 
was off her port bow, heading north north-east, sagging north, When the 
steam-ship got about 150 feet from her, the relative direction of the two ves- 
sels was changed, and they approached each other almost bows on. The City 
of Atlanta at once reversed her engines. Before she had little if any stern- 
way on her, the vessels came together, the stem of the steamer striking the 
schooner between the bowspritand the cat-head, about four and a half or flve 
feet from the former, and eut her down to the water's edge. The tow ha wser 
parted. The bow of the schooner was knocked to the eastward. The steam- 
ship backed a little, passed across the bow of the schooner, and went to sea. 
The schooner dropped anchor. The tug carae at once to her assistance, passed 
her lines and pulled on her, the anchor being then raised. AU eiîorts were 
futile. The tug, with the revenue cutter, which had corne proinptly to her 
assistance, was dragged to leeward with the schooner. The tow hawser 
parted, the schooner drifted on the breakers of the bar and became a total loss. 
The steam-ship received no injury. 

The first question which meets us in the case is, was the collision a 
necessary resuit of the entrance of the steam-ship into the channel east 
of the wreck buoy? When the steam-ship had begun her entrance into 
the channel, she and the tug saluted each other. Neither Capt. Hol- 
burn, master of the tug, who has foUowed the business of towing for 
years, nor Mr. Slawson, a pilot, passenger on the tug, nor Capt. Lock- 
wood, of the City of Atlanta, his mate, nor Mr. Lesesne, at the wheel, 
nor the pilot on the schooner, nor the master of the schooner, every one 
of whom was at his proper post on the alert, then anticipated a collision. 
This conclusion of experienced men on the spot, and at the time, seems 
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to demonstrate that the collision was not the necessary resuit of the at- 
tempt of the steam-ship to go into this side of the channel. She had 
the right to use the channel, observing the rule of the road. The Java, 
14 Wall. 198. That there was risk of collision goes without saying. 
A heavy gale, a narrow channel', a large schooner in tow of a propeller 
tug, tossing and pitching in shallow water on the bar, a long tow-line, 
the sea breaking over the steam-ship, the fact of the collision itself, 
ÇFhe QxrroU, 8 Wall. 302,)— ail of thèse show that the risk of collision 
was imminent. 

Section 4233 of the Revised Statutes prescribes, as rules of the road, 
sailing régulations forpreventing collisions, and makes them imperative. 
Thèse rules apply, notwithstanding the existence of the gale. The 
David Dows, 16 Fed. Rep. 154. The twenty-first rule ia in thèse words: 
"Every steam-vessel, when approaching another vessel so as to involve 
risk of collision, shall slacken her speed, or, if necessary, stop and re- 
verse." In the présent case, in approaching a tug incumbered with a 
tow, extra précaution and care were necessary. The AUeghany, 9 Wall. 
522; Mars. Coll. 378. 

Let us examine the facts immediately connected with the collision. 
The steam-ship, entering the channel when she got abreast of the wreck 
buoy, put her helm hard aport, and raoved slowly. She was then 
nearly opposite the tug; her head was pointed south, — a little west, says 
her master, a little east says the master of the schooner. She was steer- 
ing on a line passing through the mizzen rigging of the schooner. The 
latter was oflf her port bow, nearly if not due south of her. The head 
of the schooner was pointed north north-east. Had she been moving in 
that direction, and had nothing happened, probably the steam-ship would 
hâve avoided her, and hâve passed under her stem. But she was not 
moving north north-east. She was sagging north, and was thus ap- 
proaching the steam-ship at the rate of three miles au hour. The steamer 
went at four miles an hour. When they were within 150 feet of each 
other they suddenly and unexpectedly came together nearly bows on. 
There is much conflict of opinion in the testimony as to the cause of 
this. The master, pilot, mate, and helmsman of the schooner swear 
that she did not sheer, but kept her course. The master and the mate 
of the steam-ship, and Mr. Lesesne, at the wheel, swear that she did 
sheer to port. The tug-master and the pilot, passenger on the tug, did 
not see the schooner sheer. There is room for an honest mistake on this 
point. Persons on a moving body or on a stationary body near a mov- 
ing body, especially at sea, cannot distinguish their own motion from 
that of the other body. The schooner was towed by a propeller with a 
long tow-line. The sea was very high. The tug pitched a great deal. 
Every time she pitched her propeller got out of water and her speed was 
checked. The gale was in her teeth. As her speed was checked the tow 
line would slacken. It passed over the starboard bow of the schooner. 
The gale was on that bow. Ail vessels in tow every where are apt to 
sheer. The conditions existing necessitated the sheer, and the sheer to 
port. On theory, it is most probable that the schooner did sheer. But 
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thîs does not solve the question. This sheer was to be expected, and 
should hâve been guarded against. It was occasioned by natural causes, 
existing at the time, and patent. It was one of the reasons for adopt- 
ing the précautions required by law, — one of the things which "madt 
the approach involve risk of collision." The Fram Sigd, 14 Blatchf. 
480; Fretz v. BvM, 12 How. 466. Now, when the steam-ship was 
abreast of the wreck buoy, opposite the tug, and with the schooner's 
mizzen in the line of her course, nearly south, she was at the right angle 
of a triangle, the tug being at one angle, and the tow at the other, the 
hypothenuse of which was the length of the tow-line and the distance 
on the schooner to her mizzen, say 300-|-100=400 feet. As the steam- 
ship was on the perpendicular line, she was distant from the schooner 
less than 400 feet, and the combined motion of schooner and steam-ship 
was seven miles an hour; that is to say, she was less than half a minute 
from the schooner. Her helm was hard aport. She moved slowly, but 
she did not reverse or stop, rather attempt to stop, until she was within 
150 feet,— too late to avoid her; certainly too late to avoid the effect of 
the sheer. The America, 92 U. S. 432. 

The rule required her not only to slacken speed, but to stop and re- 
verse. This being so, the omission to adopt some of the précautions 
presented by the rule being shown, the burden of proof is shifled to the 
steam-ship; and, unless she proves circumstances rebutting the presump- 
tion, she will be held in fault without proof of any spécifie act of nég- 
ligence on her part. Mars. Coll. 31; quoting The CarroU, 8 Wall. 302; 
2%6 Scotia, 14 Wall. 170; New York U. S. MaU Co. v. RumbaM, 21 How. 
372. Every one on the steam-ship was at bis post, vigilant, observing, 
alive to the emei^ency. Whether the apparent course of the schooner, 
N. N. E., but really north, deceived them, or whether other reasons pre- 
vented them from observing the letter of rule 21, the testimony does not 
disclose. Fajling to explain this fact, to show circumstances rebutting 
the presumption, she cannot be said to be without fault. 

We bave next to examine into the conduct of the tug and her tow. 

What was their relative duty to the steam-ship? In New York & Balti- 
more Transp. Co. v. Phihddphia <k S. Nav. Co., 22 How. 472, it was con- 
tended that a tug with a tow was to be treated in the same way as a sail- 
ing vessel by an approaching steamer, and that the steamer must keep 
out of her way. Mr. Justice Cliffoed répudiâtes this proposition: "No 
authority was cited in support of the proposition, and we are not aware 
of any decided case that favors this view of the law." In The AUeghany, 
9 Wall., quoted above, the fact that a tug was incumbered with a tow 
was deemed proper cause for great care on the part of the steamer ap- 
proaching them. In The GiviUa, 103 TJ. S. 701, the court says: "The 
ship and the tug were in law one vessel, and that a vessel under steam." 
In The L. P. Dayton, 120 U. S. 350, 7 Sup. Ct. Rep. 568, the court 
says: "As against the Bowen," the coUiding steamer, "the movement 
and navigation of the tow was under the control and management of 
the Dayton," her tug, "and in a suit against the Bowen the latter can 
hâve no other or greater rights, and no other or better standing in court, 
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than would the Dayton hâve had in case the collision had been diirectly 
with her; because the tow in sucha suit is identified with its owti tug, 
so far, at least, that she cannot escàpe the conséquences, if the collision 
was caused wholly or in part by the fault of the tug," quoting The OivîUa, 
supra; Sturgis v. Boyer, 24 How. 110; The J. H. OaïUier, 5 Ben. 469; 
The àleadon, Lush, 158. 

The circuit and district décisions are on the same lin©. The U. S. 
Grant, 7 Ben. 195, and The Favorite, 9 Fed. Rep. 709, in a collision be- 
tween sailing vessel and tug and tow, held the latter responsible as a 
steamer. In The Olifton, 14 Fed. Rep. 586, and in 2%e Pennsylvania, 3 
Ben. 215, the collisions were between steamers and tugs with tow. The 
latter were held to the obligations of a steamer. So, also, in The Mary 
Shaw, 6 Fed. Rep. 918, a case decided by Judge Moeris in this circuit, 
and strikii^ly like this in many features, the same obligation for steamer 
was required of a tug and tow meeting a steam-ship. 

The facts in this case are within the reason given for the oneness of 
the tug and tow, — that the motive power is in the one, tod the control 
in the other. Mars. Coll. 189. The sails of the schooner were not only 
furled, but they had their sail-covers on. In reply to a question in that 
connection, "And you trusted entirely to the motive power of the tug- 
boat?" The master of the schooner answered: "Yes; we only wanted 
to get in." At the same time the pilot in charge, who, as the master 
said, controlled him, and on whom the évidence shows hé plaeed ail the 
responsibility of acting when the collision became apparent, (page 15 
of the testimony,) the pilot was on the schooner. This being so, the 
tug and tow "being in law one vessel, and that a vessel under steam," 
what was their duty, and what did they do? 

The twenty-first rule surely applied to them: "Every steam-vessel ap- 
proaching another vessel, so as to involve risk of collision, shall slacken 
her speed, or, if necessary, stop and reverse." This preScribed their 
duty. Both the master of the tug and the master of the schooner clearly 
and postively swear that they kept on their course. There is no reason 
to believe that they did anything at ail but keep on as they were. The 
master of the tug was evidently under the impression that he had noth- 
ing to do; that he was nothing but a spectator, interested, in a sensé, 
but not responsible in any sensé. This being so, and it being évident 
that rule 21 was not observed, it is incumbent upon the tug and tow to 
explain why it was not observed. Nothing in the évidence discloses the 
reason for this non-observance. They must be subjected to the same 
rule which has been applied to the steam-ship. Both parties being not 
free from fault, the loss will be divided. The America, 92 U. S. 432. 

The schooner cost to build $33,000. She was built in August, 1882. 
She perished February, 1887, and was four and a half years old. No 
repairs of any conséquence were put on her. The dépréciation in the 
value of vessels is at the rate of 8 per cent, per annum. Applying this 
rule, the schooner was worth, when lost, $24,765. The net freight was 
$500. The instruments, etc., were worth $800. Total loss, $26,085. 
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DoE, ex dem. Myeick, v. Roe, c. e. Heaed, Tenant in Possession. 

(Oirevit Court, 8. D. ëeorgia, K I). April 39, 1887.) 

1. FEDERAI. CoDKTs— rox-LOwisra State Practicb. 

A plea to an action of eiectment, alleging that the defendant's possession 
is in good faith; that he bas placed permanent and substantial improvements 
on the land, largely enhancing its value, which beneflt the plaintifE; that the 
plaintifE knew he was erecting such improvements, and permitted him to pro- 
ceed without notice of her tifle; and praying that he be allowed, against her 
claim for title, a sum amounting to the enhanced value of the land by reaspn 
of the improvement,— although such plea is especially ô.uthorized by the state 
practice, it cannot be allowed in the courts of the United States. 

S. Samb— Equitable Défense to Lbqai. Action. 

Although the forms of proceeding and practice in the state courts hâve ' 
been, as nSar as may be, adopted in the circuit and district courts of the ¥nited 
States, yet this must not be understood as authorizing an équitable défende 
to an action at law, nor the blénding of légal and équitable claihis in one 
suit. 

(I^Uabut hy ihe Court.) 

At Law. Action in ejectment. 

John M. Guerrard and Charles Nephew Wed, for plaintiff. 

Dell & Wade and Lester & Ravend, for défendant. 

Speek, J. The plaintiff having introduced her évidence, the défend- 
ant interposed the following amendment to his plea: 

"Now cornes the défendant, and says that he holds the premises in dispute 
bona ftde, under claim of title, independent and adversary to tlie plaintiff; 
that he and hls lessors hâve so held the same since, and Irom the sixteenth 
day of May, 1870; that he has plàced upon the said land certain permanent 
and substantial improvements and betterments, viz., a store-house and a ware- 
house, which were and are substantial and permanent, and which hâve and 
do enhance the value of thesald land $2,000, or other large sum ; and that the 
owner of said land is benefited by the said improvements to the amount 
aforesaid or other large sum; and he further says that the said plaintifE knew 
of and was well aware of his érection of the said buildings at the time it was 
being done, at great expense to the défendant, and suffered and permitted 
this défendant to proceed and to continue the érection of the said buildings 
and other improvements, and did not object or advise défendant of any claim 
of hers upon and to the said land, although she had opportunity and occasion 
80 to do if she desired; and that the défendant was not aware of her (the 
plaintifE's) right or claim to the said land, and knew nothing of lier claim 
until the bringing of her said suit against him. Wherefore he says she is es- 
topped from asserting her claim, if any she has, to the said land; and, if not, 
that défendant is entitled to be allowed, as against her, the enhanced value 
of the said land by reason of the permanent improvements made by him 
thereon and aforesaid, which he prays may be allowed him. 

"Dell & Wade, 
«Lestek & Bavenel, 

"Attys. for Deft." 
▼.3lF.no.3 — 7 
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The plaintiff moved to strike this plea for indeterminateness, and be- 
cause it is in the main an équitable défense to an action at la w, and is 
inadmissible in the courts of the United States. 

The first objection, if well taken, will be corrected by amendment; 
and, se far as the plea attempts to set up a title by prescription, this 
being a legitimate défense to Âe action of ejectment, this motion must 
be overruled. 

The question of practice in the remaining ground of objection — viz., 
can the national courts entertain a' défense of this nature to an action at 
law? — is of fréquent occurrence,, and especially in Georgia, for reasons 
presently appeâring, mérita careful considération. It is provided in 
section 2906 of the Code of Georgia: "Against a claim for mesne profits, 
the value of improvements by one bona fide in possession under a claim 
of right is a proper subject-matter ôf set-off." 

It is not, however, proposed to limit the opération of this plea to 
miesne profits. The défendant seeks a judgment against the plaintiff for 
the enhancement in value of thé land, by reason of his substantial and 
permanent improvements thereon, which would operate to extinguish; 
altogether the value of the recovery. He sets up an alleged estoppol, 
because the plaintiff, without objection, suffered him to erect costly 
structures on the realty. The législature of Georgia has carefuUy oblit- 
erated the line between équitable and légal défenses. "No suitor is com- 
pelled to appear on the equity side of the court, but he may institute 
his proceeding for an équitable cause of action upon the common-law 
side of the court, at his option,, and the court may allow the jury to find 
a verdict, and ia, judgment be rendered thereon, so moulded and framed 
as to give équitable relief in the case, as verdicts and decrees are ren- 
dered and framed in equity proceedings." Code Ga. § 3082. 

The défense presented by this plea has been decided to be warranted 
by the statute quoted, and the Bufficiency of such pleas judicially con- 
sidered and determined. Clewia v. Hartman, 71 Ga. 810. But it ia 
distinctly équitable in character. 

In McPhee v, Guthrie, 51 Ga. 88, the suprême court, Chief Justice 
Waenek rendering the opinion, say: 

"The équitable right of a trespasser, to be allowed the value of his improve- 
ments made on the lahd, when thé value of the premises has been increased 
thereby, is clearîy recognized by oùr law, as well as when the improvements 
hâve been inàde by one acting in good faith under a claim of right, as in this 
case. But this is not a new principle introduced into our Code. It was a 
principle recognized by our courts of equity inEnglahd long anteriorto 1776. 
In lookinginto Vlner's Abridgenient (volume 18, [new Ed.] 124) we flnd two 
cases reported in which purehasers Were allowed compensation for improve- 
ments, — one of Xvhîch was made withOut notice of any incumbrance, the other 
with notice. • In the case of Peterson y. Hickman ' the husband made a leaso 
of the wifé's làhd'to one who was ignorant of the defeasible title. The lessee 
built upon the land, and was at grèat charge thereon. The husband died, 
and the wife avoided the lease bf the land, but waa compelled, in equity, to 
yield a recompense for the building and bettering of the land, for it was so 
much the better worth unto her.' In Wally v. Whaley 'a purchaser who, 
before his purchase money paid, or deed executed, though not before his con- 
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tract was made, bàd notice of al pri6r settlement, was ôrdei^ed to be allowed 
what he had laid out in lasting improvements upôn the tenetnents, thoiigh 
madepending thesuits.'" JaoJesonv. Ludeling, 99U.S. 518; DeaMY.Feély, 
69Ga.821. 

In Jackson v. Loomis, reported from New York in 15 Amer. Dec. 347, 
there is, beginning on page 349, an elaborate and valuable note, in which 
are coUected many décisions on the précise question hère, the gravamen of 
which may be expressed by the opinion of Judge Dillon in Parsons v. 
Moaes, 16 lowa, 444: 

" By the English and American common law the true owner recovers his land 
inejectment, Without liabUity to pay for improvements which may hâve been 
made upon it by an occupant without title. Imprpvements annexed to the 
freeholà, the law deems part of it, and they pass with the recovery. Every 
occupant makes improvements at his péril, even if he acts under a bona flde 
belief of ownership. 2 Kent, Comm. 334. Such is thé rigid rule of the com- 
mon law. It is fouttdèd upon the idea that the owner should net pay an in- 
truder or disseizor or occupant for improvements which he never authorized. 
It is supposed to be f ounded in good policy, inasmuch as it induces diligence in 
the examination of titles, and prevents intrusions upon, and appropriations 
of, the property of others. Cbancery borrowingfrom the civil law, made the 
flrst innovation upon the common-la'w doctrine. And it came at length to be 
held in equity that when a hona flde possessor of property (for equity, no more 
than law, would aid in malaftde possession) made meliorations and improve- 
ments upon it, in good faith, and under an honest belief of ownership, and 
the real owner was, for any reason, compelled to corne into a court of equity, 
that court, applying the familiar maxim that he who seeks equity must do 
equity, and adopting this civil rule of natural equity, would compel him to 
pay for those improvements or industrial accessions, not the cost, indeed, but 
sofar as they were permanently bénéficiai to the estate, and enhanced its value. 
Story, Eq. Jur. 779a, 7796; Futnam v. Ritchie, 6 Paige, 390; Brtght v. 
Boyd, X Story, 478, enriched bv the learning and research of that distin- 
guished jurist; S. C. 2 Story, 605; Qreen v. Biddle, 8 Wheat. 79; Will. Eq, 
Jur. 312; Sugd. Vend. c. 22, §§ 54, 55, 57." 

This, then, is clearly an équitable défense. 
The practice act (section 914, Rev. St.) is as foUows: 
"The practice, pleadings, and forms and modes of proceeding, in civil 
causes, other than equity and admiralty causes, in the circuit and district 
courts, shall conform, as near as may be, to the practice, pleadings, and forms 
and modes of proceeding existing at the time in like causes in the courts of 
record of the state within which such circuit or district courts are held, any 
rule of the court to the contrary notwithstanding." 

This excludes such a défense to an action at law as that presented by 
the amended plea. Montra v. Owm, 14 Blatchf. 824. Where prayers 
for équitable relief had been made in an action at law in the state court, 
when the cause was removed to the United States court it was held 
necessary to replead. La Moihe Manufg Co. v. National Tube-Works, 15 
Blatchf. 432. 

In the last case cited, Mr. Justice Davis, rendering the opinion of 
the court, says: 

"The constitution of the United States and the acts of congress recognize 
and establiah the distinction between law and equity. The remédies in the 
coui-ts of the United States are, at common law or in equity, not according 
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to the practice of State courts, but according to the princîplés of common law 
and equity, as distinguished and deflned in thatcountryfroni which we dérive 
our knowledge o£ thèse principles. And, although the form of proceedings 
and practice in the s bâte courts shall hâve been adopted in the circuit courts 
of the United States, yet the adoption of the state practice must not be under- 
stood as eonfounding the principles oï law and equity, hor as authorizing lé- 
gal and équitable claiins to be blënded together in one suit."- Thompson v. 
RaUroad Oo., 6 Wall. 134. 

In the case of Bennett v. Butterworth, 11 How. 669, Chief Justice TaneY 
said: 

"The constitution of the United States, in creating and deflning the judi- 
cial power of the gênerai goyermùent, éstablishes this distinction between 
law and equity; and a party wbo eiàiniS a légal title must proceed at law, and 
may, undoubtedly, proceed according to the forms of practice in such cases in 
the state court. But, if the claini is an équitable one, he must proceed ac- 
cording to the rules whieh this court has prescribed, regulating proceedings 
in equity in the courts of the United States." 

Therefore the demurrer.is sustained, and, with the exception stated 
in the outset, the plea is stricken. 



Lanier v. Alison and another. 
(Circuit Court, 8. D. Georgia, E. D. June 4, 1887.) 

1. Equity— JuBisDioTiON. 

Equity wiH not entertain a bill to enf orce merely the légal tîtle to land. 
8. iKjuNCTioir— To Restbain "Waste. . 

The anciént equity doctrine, which would refuse aij injunction to restrain 
waste, where a bill is filed for an accôunt, has been greatly modifled; and in 
cases where irrémédiable mischief is being done or threatened, such as the 
extraction of ores from a mine, or the cutting down of timber. an injunction 
will issue, thoagh thé title to the premiees he in litigation. 
8. Same— PitiADiSô. 

An act of the gênerai assémbly of Qeorgia, providing that in ail applica- 
. tiens to enjoin the cutting of timber, or boxing the same for turpentine pur- 
poses, it phall not be necessary to aver or prove insolvency, may be admmis- 
tered by the equity courts of the United States. 
{Syllabus by the Court.) 

In Equity. Demurrer to bill. 
Lanier cfc Andersen, for complainant. 
Garrard & Meldrim, for respdndents. 

Speee, J. Mary D. Lanier, a bilizen of the state of Maryland, brînga 
her bill against J. K. Alison, of Irwin county, and B. D. Britton, of 
Echols county, ànd allèges that she is the owner of lot of land No. 83, 
in the Thirteenth district of Echols county, and lot of land No. 68, 
in the sarxie district of Echols cojinty, containing 490 acres each; that 
the deedf vere properly recordedj that during the life-time of her fa- 
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ther, Charles Day, he owned one lot and controlled the other, and took 
spécial pains to protect the lots from intrusion by squatters and other 
trespassers; that Alison & Britton addressed a letter to her father on 
the twenty-eighth of July, 1883, stating that they had been inforiped 
that he held the genuine title to the lots, and asking him to put a priée 
on them. Her father replied that he was unwilling to lease them for 
turpentine purposes, but would sell them for $1.50 per acre. Notwith- 
standing this actual notice, and additional notice from one Frank Kirk- 
land, her agent, that the true title was in her father, and a.letter from 
Henry C. Day calling Alison & Britton's attention to the former corre- 
spondence, the défendants, in December, 1883, entered on the lands, eut, 
hacked, and boxed the trees for turpentine purposes, and hâve continued 
to do so, injuring complainant $5,000, or other large sum; that com- 
plainant is remediless at law, because she cannot aseertain the amount 
of crude rosin, gum, and turpentine which has been taken from the 
land; and that equity should intervene to prevent a multiplicity of suits. 
She also allèges that the défendants hâve some pretended title which op- 
érâtes as a fraud on her title, and should be canceled. She prays for an 
injunction, for the production of the books and accounts, and also the 
deeds and other contracts in writing under which they claim the right to 
enter and use said lands, to be delivered up and canceled. Complainant 
waives discovery. To the bill is appended an abstract of the deeds upon 
which complainant relies, showing apparently a good title. Several 
amendments hâve been filed to the bill; one averring that Alison & Brit- 
ton hâve executed mortgages on said land in favor of J. P. Williams, a 
citizen of Chatham county, state of Georgia, — one dated twenty-second 
June, 1883, for $4,821.43; another, twenty-third January, 1884, for 
$3,500; that thèse mortgages were in fraud of the right of complain- 
ant; that the mortgagee, J. P. Williams, had notice of complainant's title, 
because the deeds were recorded; that Alison & Britton are embarrassed, 
and it is doubtful whether they can pay their debts; that J. P. Williams 
has receivéd and sold $5,000 worth of turpentine from said land, and 
that she is entitled to hâve an accounting from him, and prays that he 
may be made a party. The third amendment avers that complainant 
is informed and believes, and so charges, that Alison & Britton had no 
deed or claim of title when they entered on the land, but that their sole 
motive was to trespass and take the turpentine and other products of the 
pine forest; that they do not occupy the land continuously, but only dur- 
ing the turpentine season; that the lands are so remote and uninhabitable 
that she is unable, without ruinous expense, to prevent the encroach- 
ment and trespasses of the défendants. She also charges, upon informa- 
tion and belief, that Williams knew of her title, and of her father's. 
She finds that she is unable to prove the allégations of her original bill, 
strikes out the waiver of discovery, prays discovery, and propounds a 
number of interrogatories relating to the title of complainant, and to the 
amount and value of the turpentine taken from the land. To this bill 
the défendants demur, because the complainant has a complète and ad- 
équate remedy at law, and because the bUl is exhibited against several 
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défendants for several and distinct matters, and is multifarious, and 
that the court bas no jurisdiction. 

It is very évident that most of the relief sought by complainant is 
net properly a matter for équitable cognizance. Equity wiU not enter- 
tain a biU merely to try and enforce the légal title to land. Tbis is a 
bill for an account, and to restrain waste; and Lord Eldon is reported 
to bave said that if "the plaintiflf filed a bill for an account, and an in- 
junction to restrain waste, stating that the défendant claimed by a title 
adverse to bis, he stated himself out of court as to the injunction." 
This doctrine bas been greatly modified in modem times, and it is now 
a common practice, in cases where irrémédiable mischief is being done 
or threatençd, going to the destruction of the substance of the estate, 
such as the extraction of ores from a mine, or the cutting down of tim- 
ber, or the removal of coal, to issue an injunction, though the title to 
the premises be in litigation. The authority of the court is exercised in 
such cases, through its préventive writ, to préserve the property from 
destruction pending légal proceedings for the détermination of the title. 
Erhardt v. Boaro, 113 U. S. 537, 5 Sup. Ct. Rep. 565. 

The bill does not allège that Alison & Britton are inèolvent, but the 
législature of Georgia, to meet a widely-prevalent injury of the character 
specified in the biU, on the thirteenth of October, 1885, enacted the fol- 
lowing statu te: 

"Be it enacted by the gênerai assembly that, from and after the passage of 
this act, in ail applications to enjoin the cutting of timber or boxing the same 
lor turpentine purposes, it shall not be necessary to aver or prove insolvency, 
or that the damage will be irréparable: provided, the complainant bas perfect 
title to the land upon wh'ich the timber ia situated, and shall attach a copy of 
the same as an exhibit to the bUl: and provided, further, that the chancellor 
granting said temporary restraining order shall require the complainant to 
give such bond as in his discrétion he may deem proper (said bond to be ap- 
proved of by the clerk of the superior court) to answer the damages, if any, 
which may be sustained by the défendant by reason of the granting of said 
injunction, which bond shall be held and taken as appeal-bonds; and if, on 
the final hearing of the cause, damages are adjudged against the complainant, 
judgment shall be entered on said bond as in appeal cases." 

Now, while it is true that altérations in the jurisdiction of state courts 
cannot affect the jurisdiction of the circuit courts of the United States, 
so long as the équitable rights themselves remain, yet an enlargement of 
équitable rights may be administered by the circuit court as weU as by 
the courts of the state. HoUand v. Ohallen, 110 U. S. 15, 3 Sup. Ct. 
Rep. 495. And this statute may be entertained and enforced in an 
equity suit of which we otherwise hâve jurisdiction. 

Considering the premises, it is ordered that the demurrer be over- 
ruled, so far as the application for an injunction is concerned, and that 
the défendants show cause why an injunction on the terms of the stat- 
ute above qnoted, pendentelite, should notbe granted. As to the prayers 
of the bill not relating to the injunction, the demurrer is sustained, and 
the complainant must proceed at law for the assertion of her title, and 
her claim for mesne profits and damages. 
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Ameeioan Fbeehold Land Mobtgage Co. of London, Limited, v. 
Walkee and another. 

(Circuit Court, S. D. Georgia, W. D. June 18, 1887.) 

1. Equitt— Refohmation 01' Instkument— SCOPB OF Dechke. 

A court of equity of the United States will not, on a bill flled to correct a 
formai defect in an instrument constituting a link in a cliaiu of title, pass 
upon the validity of tlie title itself. 
S. Power— Dbfectivë Execution— Aidbb. 

While generally the entire failure to exécute a power will not be aided in 
equity, wnere the parties hâve begun to exécute it, and the exécution is de- 
fective through accident or mistake, equity may decree a complète and per- 
fect exécution. 

8. SaMB— EtJUITT JnBISDICTIOH. 

This is an extraordinary jurlsdiction, but it will be exercised to further the 
meritorious equities of purchaseïs, including mortgagees, lessees, and cred- 
itors. 
4. Samb — LruiTS op Jubisdiction. 

Defects which will be corrected In the exécution of a power are matters of 
form, such as the want of a seal or witnesses, or of signatures, and not mat- 
ters of substance or essence. 
(8j/Uabus iy the Oourt.) 

In Equity. Demurrer. 

Martin & WorreU and Hïll & Harris, for complainant. 

PaUer«m & WUlingham, for défendants. 

Spebb, J. The allégations of complainant's bill are that the défend 
ant Alice J. Walker made application to Sherwood, the agent of com- 
plainant, for a loan of SI ,000 upon certain real estate as security. The 
îoan was made, and Alice J. Walker, who was the owner of the land, 
executed and delivered to complainant a promissory note therefor, and 
a deed to secure the supi due thereon; that Alice J. Walker executed a 
power of attorney to her hushand, Allen M. Walker, to exécute the deed, 
but by inadvertance the power of attorney was executed in the présence 
of one witness only, when, under the law of Georgia, two witnesses are 
required, where the power relates to the exécution of titles to land. The 
bUl prays that the formai defect in the power of attorney be corrected, 
and that the conveyance to secure the debt be held valid. To this bill 
the défendants demur generally, and for spécial demurrer insist that the 
deed under the power of attorney was made to Sherwood, and that the 
complàinants were Etrangers to the transaction; and, further, that, be- 
cause the power of attorney was defective, a court of equity would not, 
in correcting the power of attorney, pass upon the validity of the deed 
executed under it. 

As to the first ground of demurrer, it is sufficient to say that the bill 
allèges that Sherwood was the agent of the complainant. 

So far as the last ground of demurrer is involved, the contention of the 
défendants is weU founded. The court will not pass upon the validity 
of the title upon an équitable proceeding to correct an error in an instru- 
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ment constituting a link of the title. This is, however, to be corrected 
inframing the decree, if the bill sets forth grounds for équitable action. 
A demurrer will not be sustained becauseï a prayer is too ample or ex- 
acting in the relief sought, but the proper relief can be accorded and lim- 
ited by the decree. As a gênerai rule, thç entire failure to exécute a 
power will not be aided in equity. Where, however, a party bas begun 
to exécute, and the exécution is defective through accident or mistake, 
equity may interpose its aid by dêcreeing a complété and perfect exécu- 
tion. This is an extraordinary jurisdiction, and is only exercised in be- 
half of those who are coiisidered as possessing merîtorious equities or 
against those who hâve no eqUally merîtorious défenses. Its opération 
affects, among others, purchasers, including mortgagees, lessees, and cred- 
itors. As to the defects of exécution of a power which will be corrected, 
they are not such defects as are of the substance and essence of the power, 
but are matters of form, such as the want of a, seal, or of witnesses, or of 
signatures, etc. Tolktt v. Tollett, 1 Lead. Cas. Eq. 366, and notes; 2 
Pom. Eq. par. 834, and authorities cited. 
The demurrer, is overruled. 



Maeebll and others. V. Kasson and others. 

(Circuit Court, D. Colorado. May 13, 1887.) 

Equity Practicb — Cboss-Bill fob Speoifio Pkrformanob — Dismissal oi- 
Originai. Bill. 

Where an ejectment suit is brought to recover possession of mining prop- 
erty, and, as an auxiliary to the same, a bill in equity is flled to restrain the 
working of the mine, which éjectaient and bill are both dismissed, such dis- 
missal of the bill does not carry out of court with it a croaa-bill flled by the 
défendants for the spécifie performance of a contract for the conveyance of 
a portion of the property in question. Such crosa-bill, having for its object 
affirmative relief, may be retained for hearing and decree, notwithstanding 
the dismissal of the original bilL 

In Equity. Bill and cross-bill for an injunction, etc. On dismissal 
of original bill. 

/. D. Ward and Clinton Re-ed, for complainants on original bill. 
Patterson & Thomas, for défendants on original bill. 

Brewer, J. In No. 1,903 this question is presented: There was an 
ejectment suit to recover possession of some mining property. Auxil- 
iary to that, a bill in equity was filed for an injunction to restrain the 
working, on which a temporary injunction was issued. Thereafter the 
défendants filed a cross-bill praying, on their behalf, a temporary in- 
junction, and also setting up a contract for the conveyance of a little 
fraction of ground. The ejectment suit was dismissed. The complain- 
ants in the original bill dismissed their bill, and insist that by that dis- 
missal the cross-bill also went out of court. The défendants object, being 
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cross-complaînants in their cross-bill, and insist on a right to a hearing, 
and a decree upon so much, at least, of their bill, as prayed for a spé- 
cifie performance of the contract to convey this little tract of disputed ter- 
ritory. And tliat is tlie question which is to be determined, — whether, 
when the original bill is dismissed, necessarily the cross-bill goes with it. 

There is, of course, a certain sensé in which the cross-bill is a part of 
the original action; it is auxiliary to the original bill. It may be filed 
to set up new matter, but matter only défensive; and of course in such 
a case as that, as where the cross-bill simply seeks a discovery, when 
the original bill goes out, the cross-bill goes with it. But it may be and 
it was filed in this case seeking affirmative relief, presenting matter net 
purely défensive in its nature. A familiar illustration is where a mort- 
gagee files his bill making other mortgagees défendants, and they come 
in, setting up, by crosS'bill, their mortgages, and praying foreclosuie of 
them. In cases of that kind, does the dismissal of the original bill nec- 
essarily take the cross-bill out of court? Neither on principle nor au- 
thority can such a claim be sustained. The cross-bill is in one sensé 
an independent proceeding. While it is filed in the original action, yet 
process mustbe served, or appearance obtained, before there is any issue 
upon it ; and where the cross-bill sets out matter upon which afiirmative 
relief is sought, and in respect to which testimony is taken, and ail the 
expense of that testimony incurred, it would be unjust to permit the 
complainant in the original bill to take the whole thing out of court. 
The statutes of limitation might come in before a new bill could be filed ; 
the diflSculties of bringing the parties in the original bill into court, — 
many inconveniences suggest themselves, and the authorities run in that 
line, Thus Barbour, in his work on Chancery Practice, (2 Barb. 129,) 
says : "The connection of the matter of the cross-biU, be it per se légal or 
équitable, with the subject-matter of the original bill, gives the court ju- 
risdiction of the cross-bill, of which it cannot be ousted by the dismissal 
of the original bill." In a récent case in the suprême court. Holgate v. 
Eaton, 116 U. S. 33, 6 Sup. Ct. Rep. 224, while this question is not 
discussed, yet the decree of that court recognizes the propriety of this 
rule, for it reverses the decree entered by the circuit court, and remands 
the case with instructions to dismiss the original bill, and to proceed to 
a hearing upon the cross-bill. Of course, that could not be done if the 
dismissal of the original bill took the cross-bill ipso facto out of court. 
In Lowemtein v. Glidewell, 5 Dill. 325, the matter is discussed on principle 
by Judge Caijjwell, of the fédéral court of Arkansas, and his conclusion 
is in harmony with this view. 

Many other authorities hâve been cited from state courts, some based 
upon statu te, others upon the gênerai principles of equity jurisprudence 
and practice, and they aU support the doctrine. It was suggested that 
this case presented a différent feature, in that this bill — that is, the 
original bill — was filed only as auxiliary to the ejectment suit, and that, 
when the ejectment suit went out, the original bill must necetjsarily go 
out, and, it going, the cross-bill must also go. I do not think that re- 
suit follows. It would foUow, of course, if the simple relief sought in 
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the cross-bill was injunctive, and in respect to the opération of the mine 
in the disputed territory; but wJhere this cross-bill proœeds, as this does, 
and as it of right may do, setting up new matter, to ask afiSrmative re- 
lief in the way of a decree for a spécifie performance, that is something 
80 independent in its nature that it may be, and upon application of the 
complainants ia the cross-bill should be, retained for hearing and decree. 
I do not, of course, mean to say that by the cross-bill, as is also at- 
tempted in this case, you can introduce matter foreign to the subject- 
matter of the original bill, and for that Ktigate; for I understand the 
cross-bill must be connected with the subject-matter of the original bill, 
and that alone. 

In respect to the original bill there bas been no formai entry, but 
counsel déclare it should be, and so it will be entered, "Complainants 
dismiss bUl, and cross-bill retained for hearing and decree." 



Chables Gbeen's Son and others «.Salas. 
(OircuU Court, 8. D. Oeorgia, E. D. June 4, 1887.) 

L AiiiBN— •Phbstjmption as to Status. 

The original statua of an alien is presumed to continue until the contraiy 
be shown. 

3. Samb— Natcbalization. 

The naturalization of an alien as a citizen of the United Sitates is strictiya 
judicial aot. The action of the court must be entered of record as its judg- 
ment, and, if valid, it is final and closes inquiry. 
8. Rbcokds— Pkoof op. 

In the absence of proof of the loss Or destruction of a record, the record 
can be proved only by the record itself , pr by an extract therefrom. 

4. Nattjhalizatios:— Evidence of. 

The certiflcate of the clerk of the district court, recitlng that the applicant 
has been duly. admitted to citizenship, but failing to shôw 6r verify any ex- 
tract from the record, or minute of the action of the court, is not compétent 
évidence to show naturalization. 

5. Samb — Becobd of Procbbdinqs. 

The act of congress, April 14, 1802, (3 St. at Large 154,) expressly requires 
the record of proceedings for naturalization to be recordéd; and the rule that 
the record of the action of the court, in passing on the application, must be 
produced or accounted for, has not been departed from in a decided case. 

6. eSecohd— Presumptions. 

Where a court recites its own proceedings, unerring verity is attributed by 
the law to the record. 

7. Same— Defective Record. 

The record, if not correotly made up, or if lost or destroyed, shonld be per- 
fected or replaced by appropriate proceedings in the court where the judg- 
ment was pronounced. 

8. NatubaijIZAtion— Pabol Pboof. 

Naturalization cannot be proved by paroi. 

9. Samb— Expatriation. 

In this country expatriation is a fondamental right. The domicile of birth 
easily réverts, and a very short résidence, with the intention to regain the 
original domicile, is sufflcient. A native of a foreign government may reas- 
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sume his orîgînal cîtîzènship, under such conditions as the governmenl of his 
birth may require. The f act of expatriation is to be proved by any f act that 
■will convince the judgment. 

10. Same— Obder of Forbign Govebnmbnt. 

The authenticity of his order being admitted, the courts of the United States 
miist présume that the Captain General and Govemor of Cuba, possessing a 
high executive and superintendîng control, acted on this occasion with legiti- 
mate authority, and that he faad sufflcient évidence to satisfy bim of Spanish 
domicile; and the défendant, having asserted such domicile before the Span- 
ish authorities, will not now be heard to deny it. 

11. Samb— FoEEiGN Natubamzation thbough Fbatjd. 

A court of the United States will not recognize, as a citizen of this govern- 
ment, one foreign bom, who deliberately renounces his citizenship hère, and 
who places himself under the doininion of another government, and who for 
18 years bas held himself ont to ail men as an alien, even though he may hâve 
imposed on the other govemment to obtain anew his citizenship there. 
(ByUahu» bythe Court.) 

OharUon & Mackall aud ChiskcHm & Erwin, for complainants. 
Denmark & Adam», George A. Mercer, and 8. Yates Levy, for défendant. 

Speer, J. a pleato the jurisdiction has been filed, averring that Ra^ 
mon Salas, the défendant, is not, as alleged in the bill, a Spanish sub- 
ject, and an alien, but that he is a citizen of the United States of America, 
and of the state of Georgia, where the complainants also réside. The 
complainants took issue with the averments of the plea, and both par- 
ties hâve been fully heard. 

Premising that it is admitted that the défendant. Salas, is an alien by 
birth, and a subject of Spain, his original status is presumed to con- 
tinue until the contrary be shown. Hauenstein v. lÂ/nham, 100 U. S. 
483. The ^rsêinquiry is-, was Ramon Salas in fact "admitted to be- 
come" a citizen of the United States in the manner prescribed by law, and 
has he fumished compétent and sufficient proof of his naturalization? 
Secondly, if his naturalization as an American citizen has been efiected 
legally, has he since then expatriated himself as an American citizen, 
and "redintegrated" himself as a Spanish subject? 

It may be considered as settled that the naturalization of an alien, as a 
citizen of the United States, is a judicial act, and it follows that, to be 
effective, it must be donc by a court of compétent jurisdiction. Chief 
Justice Makshall in Spratt v. SpraM, 4 Pet. 406, states the principle in 
this language: ' 

"The vaiious acts upon the subject submit the décision on the rights of 
aliens to admission as citizens to courts of record ; they are to receive testi- 
mony, compare it with the law, and to judge on both law and fact. This 
judgment is entered on record as the judgment of the court, — it seems to us, 
if it be In légal form, to close ail inquiry; and, like every other judgment, to 
be complète évidence of its own validity." 

See, also, In re Coleman, 15 Blatchf. 420. 

The courts of New York bave had ample expérience with questions of 
naturalization, and In re an Alien, 7 HiU, 137, a suprême court of that 
state annouuces: 

"The application must be supported by légal proof of the facts on which 
it rests. The proceedings are strictly j udicial. The alien who applies for ad- 
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mission asserts a compliance on hîs part with the prescrîbed conditions, and 
he must furnish the requlsite proof bf wbat he so allèges, or he establishes 
no right." 

The Acom, 2 Abb. 444. 

Of naturalization, then, there must be, as in other judicial matters, 
that judgment which is "the end of the law," which Mr. Justice Black- 
stone déclares is "the décision or sentence of the law announced by a 
court, or other compétent tribunal, upon the matter contained in the 
record," (3 Bl. Comm. 395;) and which nay Lord Coke prônounces the 
"very voyce of law and right." Now, how is this judgment shown? 
In the nature of things, it must b,e a matter of record. 

A court speaks by its dockets, minutes, or records. Where there is 
no record there is no judgment. Plant v. Gunn, 2 Woods, 378. 

The défendant, to show his admission to citizenship, relies upon the 
certificate of the derk of the district court of South Caroliha, which is as 
folio ws: 

"The United States of Ambbioa, South Oaeolina District. 

"2'o ail Whom thèse Présenta may Corne, Qreeting: Whereas at a fédéral 
district court, held at Charleston, under the jurisdiction of the United States 
of America, on the fourteenth day of January, Anno Bomini one thousand 
eight hundred and flfty-seven, and the eighty-flrst year of the sovereiguty 
and independence of the said states, Eamon Salas, late of Sabadell, Spain, 
aged thirfcy-six years, came into the said court, and made application to be 
made a citizen of thèse our said states; and having complied with ail the con- 
ditions and requisites of the acts of oongress in such case made and provided, 
for establishing a uniform mode of naturalization; and the oath to support 
the constitution of the United States of America, and to renounce ail allegi- 
ance and fldelity to every foreign prince, potentate, state, or sovereignty what- 
ever, being administered unto him in open court before the Honorable A. G. 
Mageath, U. S. judge of said district, — the said Ramon Salas is by virtue 
thereof , and the premises, declared and enrolled a citizen of the said states. 

"In testimony whereof I hâve afflxed the seal of the said court to thèse pi"es- 
ents, at Charleston, in the district aforesaid, on thé day and year above writ- 
ten. H. Y. Geay, U. S. Dist. Clerk. S. C. D. 

"January 14, 1857.» 

Also on a book purporting to be a regîster of thenames of aliens admit- 
ted to citizenship by the "fédéral courts" in South Carqlina, on which 
the applicant's name appears. This was called "The Book of Aliens." 
The minutes of the court were placed in évidence, and from them it ap- 
pears that the district court of the United States for the district of South 
Carolina was not in session on the fourteenth day of January, 1857, the 
date of the alleged admission of Mr. Salas. There is no application, 
oath, or other record relating to this transaction; but the défendant tes- 
tifies, subject to objection to évidence by paroi, that he took an oath or 
oaths, how many he does not remember, or before whom taken. From 
the minutes, it appears that it was the practice of the district court of 
South Carolina, in cases of admission to citizenship, to pass an order, 
which was recorded by the clerk. The " Book of Aliens " contained naroes 
of aliens admitted in the fédéral courts; in the state courts; undci 
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treaties ; and also a clasa of persons who were adiuittecl as denîzens. It 
does not appear to be a naturalization docket of tlje district court. 

It is a matter of interest and importance to détermine whether thèse 
records, if they are entitled to that désignation, hâve such weight as 
évidence that it will be fairly inferable from thetn that there was ju- 
dicial action upon this application for citizenship. In other words, was 
there a judgment admitting Eamon Salas to American citizenship? In 
the absence of proof of the loss or destruction of a record, — and there 
is no pertinent proof on that subject hère,— the method of proving the 
record is by the production of the record itself, or an extract from it. 
The oertiûcate of the clerk in évidence is neither such record, nor such 
extract. It is a récital of what the clerk thinks has been done. Now, the 
verity aud importance which is attributable tothedertificate of the clerk 
is not because he is the clerk, but because he has access to the recorda, 
is their custodian, and is presumed to faithfuUy traascribe and to truly 
certify extracts therefrom. 

The case of Miller v. Rdnhart, 18 Ga. 239, is precisely in point, 
This wàs a question of naturalization, where the certificate was:' 

"State OF Geoeqia, Chatham Cotjnty, United States of Amebioa'. 
"In the Swperior Court of Chatham Cov/nty. 

"To ail Whom thèse Présents may Corne, Qreeiing: t Jotin F. Guilmartm, 
clerk of said court, do hereby certify and make known that at a sûperior court 
held ât Savannah, in and for the county aforesaidj béfore the Honorable 
William B. Fleming, Esq., judge of sald court, on the twenty-fourth day of 
January,.1855, James M. Eeinhart, an alien and subject of the king of Ger- 
many, petitioned the court to be admitted a citizen; and having in ail things 
complied with the law in such case made and provided, the said James M. 
Beinhart was accordingly admitted a citizen of the United States of America, 
having flrst taken and subscribed in open court the oath of naturalization. 

"Given under my hand and seal. etc. J. F. GmLMABTiN, Clerk." 

The court held that this certificate was not sufficient to show that 
James M. Reinhart was naturalized. The reasoning of Judge Benning, 
who delivered the opinion, seems unanswerable. "Proceedings of natu- 
ralization bave to be recorded, — * which proceedings shall be recorded by 
the clerk of the court,' is the language of the act of congress on the sub- 
ject. 2 Story, Laws U. S. 851. This certificate does not give the 
words of any part of the record . The certificate seems to be a statement 
of what, in the clerk's opinion, is the légal import or efîect of the dif- 
férent particulars of which the record may consist. We are obliged to 
consider this certificate insufiicient, and the décision admitting it er- 
roneous; for this certificate gives a copy neither of the judgment, nor of 
any other part of the record." In Lansing v, Russell, 3 Barb. Ch, 325, 
the court of chancery of New York holds that "the certificate of the clerk 
of a court is not évidence of the existence of a judgment, except in those 
cases where it is made évidence by statu te; and, independent of any 
statutory provision, the proper way to prove the existence of a judg- 
ment is by the production of the record itself, or of an exemplification 
thereof, or of a sworn copy of such record." 
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It does not appear thàt there isany statutory provision authorizing 
such a certificate as this as évidence ofnaturalization. In section sec* 
ond of the act of congress to establish a uniform rule ofnaturalization, 
which became the law April 14, 1802, (2 St. at Large, 154,) a certificate 
of the applicant's registty and report fornaturalization is provided for, 
but this certificate was simply to be exhibited as évidence to the court 
to which the subséquent application for naturalization was to be pre- 
sented. This act, in section first, also requires, not only that the clerk 
shall record ail proceedings of the application for naturalization, but also 
that the preliminary report and registry shall be reeorded. The record 
was therefore of first importance. The act of March 22, 1816, (3 'St. at 
Large, 258,) makes it necessary to recite this certificate of report and 
registry in the record of the court admitting the alien. This is repealed. 
4 St. at Large, 310. The certificate referred to in the thirteenth section 
of the act of 1813 is a "certified co^y of the act by which the alien shall 
hâve been naturalized." This necessarily is the order of the court, or 
an extract therefrom. 

I hâve examined with carefulûess every case cited upon the elaborate 
brief of the solicitprs for défendant, but I find nowhere a departure from 
the rule that the record must be produced or accounted for. 

In Campbell v^ Gordon, 6 Cranch, 176, relied on by défendants, there 
was produced, not only the certificate of the clerk, but the minutes of 
the court; and this view of that décision is entertained by the suprême 
court of Georgia in MiMer v. Rdrûiart, supra. Besides, the certificate 
had appended to it thèse words: "A<!opy. Teste: John C. Little- 
PAGE," — who it appeared otherwise in évidence was the clerk. 

The certificate in Re Oolmmn, 15 JBlatchf. 406, 432, began, "Be it re- 
membered," and pnded, "By the court. James M. Sweeney, Clerk." 
Hère, too, the oath was in the record, the original application was on 
file, and the initiais of the judge, in his own handwriting, were written 
across the paper. This was judicial action. The court in that case 
does not, as insisted by counsel for défendant, hold that no order of 
admission was necessary, but simply that the entries made by the judge 
were regarded by the judge as an order, and would be considered as 
such, and the certificate, with the words "By the Court," was suificient 
to show that the court reàlly acted. Hère, however, not only does it 
Ml to appear that there was any action by the court, but it does affirm- 
atively appear that there was no court in session at the time when Salas 
insists he waS admitted. 

Whenever a court attests îts own proceedings and acts, unerring verity 
îs attributed by the law to the record, Quod p&r recordvm probatum, non 
débà esse negatwni. The minutes show that the court was adjourned on 
the eighth dày df December, 1856, until the third Monday, which was 
the ninéteenth day January, 1857. The adjournment is reeorded on 
page 185 of the minutes, and the record of the transactions of the niné- 
teenth January iare reeorded on the next page, and on the other side of 
the sameileafi How then can it be said that on the fourteenth day of 
January the défendant was made a citizen by the court? 
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Nor îs it compétent to supply alleged deficiencies in the record by paroi 
évidence. The record, if not correctly made up, or if lost or destroyed, 
should be perfected or replaced by appropriate proceedings in the court 
where the judgment was pronounced. Freem. Judgra. § 38; Bigelow, 
Estop. 34. Naturalization cannot be proved by paroi. Slade v. Minor, 
2 Cranch, C. C. 139; Drydm v. Swiiibume, 20 W, Va. 89; 18 U. S. Dig. 
(N. S.) 18. 

Were the record and the évidence of that character that the court conld 
hold that Mr. Salas had ever become an American citizen, it is évi- 
dent since then he has renounced his allegiance to this govemment, and 
has been redintegrated as a subject of the Spanish king. In 1869, Mr. 
Sftlas executed in writing a formai renunciation of ail his rights and 
privilèges as an American citizen. He pasted it on his certificate of nat- 
«ralization, and filed both with the clerk who issued the certificate. 
He had spent ail that troublous period of American history, between 
1861 and 1865 inclusive, in foreign parts, mainly in Spain, the couhtiy 
of his origin, but he returneçi to this country in 1865, Nevertheless, on 
the twentietb day of July, 1869, the Captain General of Cuba, his ex- 
«ellency, Don Antonio Gaballero Y Fernandez de Eodas, issued, on the 
application of Mr. Salas, the foUowing pronwndamento: 

"In the City of Habana, the twentietb July, o£ 1869, hisexcellency, Antonio 
Çaballefo Y Pemandez de Bodas, captain gênerai, military and political jgov- 
«rhor gênerai, ot the ever faithful island ol Cuba, président of its council of 
administration, etc., said that, in virtue of the pétition of Mr. Eamon Salas, 
of Mont Blanc, native of Sabadell, province of jBarcelona, professing the 
Apostolic and Boman Catholiç religion, married, residing in the city of Ma- 
tanzas, his profession commercé, and 40 years of âge, and who, af ter iiaving ob- 
tained letters of American naturalization, pétitions now to regain again; his 
Spanish naturalization, in virtue of the information annexed to the aïorèsaid 
pétition, making évident the good antécédents, moral anil political, of Mr. Salas ; 
aiso his stay of many years in this country, — shoùld déclare, anddid déclare, in 
favor of the aforesaid Mr. Ramon Salas, of Mont Blanc, ail the rights of nat- 
uraUzation, so that henceforth he may enjoy them in accordance with whât is 
prescribed by the royal order of October 21, 1817; and to that effect a copy of 
the présent shall be issued to servie him as his letters of naturalization, he to 
apply with same to the corresponding offices of the govemment; alsô to those 
of the city council, for the purppse of being reeorçled. 

"In testimony whereof I sign the présent. 

[Signed] "Antonio Caballebo-Franco de Casteo." 

The authenticity of this record is unquestionable, and Mr. Salas avows 
his participation in this application to the captain gênerai,; and states 
that he intended to become a Spanish citizen, that he regarded himself 
.as such, and would hâve lived, and no doubt hâve died, imbued with 
the spirit of fealty to his luost Catholiç majesty, but for the fact that his 
<îounsel assured him that he was an American. Mr. Salas comported 
himself as a dutiful and submissive subject of Spain for about eighteen 
years after this renewal of Spanish allegiance. Neither the king of Italy, 
nor the authorities of Uruguay or Peru, could induce him to hold their 
«onsulships until he had asked permission of the king of Spain, and had 
issued from the Escorial the foïlowing stately manifeste : 
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" The minister of the înterior Saya to the state department, under date of 
twenty-eighth December last, aa foUows: Por information it lias been re- 
mitted to the council of state of this department the pétition of Mr. Eamon 
Salas, native of Sabadell, Bareelona, and a résident of Savannah, U. 8., so- 
liciting authority to perform the'dutiesof consular agent of Italy, vice-consul 
of thé Uruguay Eepublic, ahd consul of Peru, withoiit losing the rights of 
Spanish citizen, the above-mentioned council of state has emitted the follow- 
ing opinion: In aecordance with the royal order of twenty-third October 
last, the council of state has examined the pétition herewith inclosed, ad- 
dressed to the minister of state, and by him transmitted.to the minister under 
your charge, wherewith Mr. Eamon Salas, native of Sabadell, province of 
Baroélona, and résident bf Savanriah, tT. S., in which place he fulflUs honor- 
ably, for some time, the ofiSees of consular agent of Italy, vice-consul of the 
Uruguay RepuWie, and of consul ôf Peruy aska for authority to continue 
holding said offloes,- withoutlosii^ the rights of a Spaniard, which authority 
he has not askedjbefore npv, becî^use, in conséquence of his long stay abroad, 
hewas not aware that, in accorda/rice with the constitijtion of his country, he 
required such authority. Article flrs,tof our présent constitution really says 
thàtthe rights of a Spaniard are'ïoàt by accëpting employaient from othér 
governmeiït& withoùt first receiving permission from the king. Therefore, 
rigidly speakihg, Mr. Ramon Salas cannot bé considéred a Spanish subject, 
in virtue of his.havirig aècepted, without authority, his présent consular em- 
ployment; but as in his pétition he reveals the noble , désire of preserving our 
nationality, also his intention of obéying the laws riow ruiing in Spain, the 
aforesàid cbuiicilôî state Is ofdjiiiion that, by dispensing to Mr. Eamon 
Salas the omission âbove mentibnëd, the authority sôlicited may be grantedto 
hiin. Yôur oitcellency will, howèVer, résolve with his majesty whatever you 
mày deem best; and his majesty, >hè king, having resolved in conformity 
with the above-ibentionéd opinion, I hâve the honor to transmit same to your 
excelienéy, to the opportune effects; ail of which I transmit now to you by 
order of the ïniriister of state, in reply to your pétition dated sixth October 
last. 

"Giyen in PalaiCe the seventh day of January, 1879. 

"The subscribiiig minister of state, 

[SignedJ "Bapael Fekeaz. 

"To Mr. Ramon Salas, Madrid," 

Mr. Salas filed the Spanish copy of this document with the consul of 
Spain, in Savannah, as notice to ail the world that he was a Spaniard, 
and not a free American citizen, who will acknowledge neither king nor 
kaiser. . . ■'■ 

But it is said that Mr. Salas did not change his résidence, and for 
that reasoii did not change his domicile, and without a change of domicile 
there can be no expatriation. It is true, however, that the domicile of 
birth easily reverts, and a very short résidence with the intention to 
change domicile is sufficient, but long eontinued résidence, without such 
intention, is insufficient, (Myers, Fed. Dec. 505, and the authoritie» 
there cited;) and a native of a foreign country may reassume his original 
citizenship under such conditions as the authorities of his government 
require. 9 Op.'Attys. Gen. 62. The fact of expatriation is to beproved 
ïike Ëny other fact for which there is no prescribed form of proof; that is, 
by any évidence that will convince the judgment. Id. See, also, The 
Venus, 8 Cranch, 280; 14 Op. Attys. Gen. 295. In this country expa- 
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triation is a fundamental right. Stoughton v. Taylor, 2 Paine, 661 ; Rev. 
St. § 1999 .- The moment a foreign domicile is abandoned the native dom- 
icile is reacquired. There can be little doubt that the captain gênerai of 
Cuba had sufficient évidence before him to satisfy him of a résidence there 
by Mr. Salas, which, taken with his declared intention to renew his alle- 
giance, would make him a subject of Spain. The genuineness of the letters 
of natutalization issned by the captain gênerai of Cuba is not contro- 
verted. This being true, it follows that inasmuch as he was governor of 
the island, possessing a high executive and superintending control, we 
must présume that he acted on this occasion with legitimate authority. 
Bingham'v. Gahhot, 3 Dali. 39; U. S. v. Reading, 18 How. 13. 

Nor do I think that Mr. Salas can be heard when he avows that he 
did àot change his domicile. If, in truth, he did not, he certainly im- 
posèd upon the Spanish authorities, and "Nemo oMegamsuam turpitudinem, 
audimdus est." 

It is insisted by counsel for défendant that the complainants hère were 
nèither parties nor privies to this action of the défendant, and they are 
in no wise interested in the defendant's conduct, and cannot insist that 
he is estopped from denying his Spanish citizenship. The court, how- 
ever, representing in a degree the dignity of American citizenship, and 
empowered to adjudicate its own jurisdiction, will not recognize as an 
American one who deliberately renounces his citizenship hère, and who 
places hlmself under the dominion of another govemment, and for 18 
years hàs held himself out to aU men as an alien. 

On both grounds, therefore, the plea is overruled; and the court, 
havihg jurisdiction of suits to which aliens are parties, will entertain it 
hère. 



Holmes ». City of Sheevepobt. 

{Oircuit Court, W. X>. Louisiana. 1887.) 

MuNiciPAii CoBPOBATioNS— Public Impeotkmbntb — Bonds— Bona Pide Pub- 

CHABBB— PSINCIPAL AND AOBNT. 

The défendant city, being authorized by its charter to contract for certain 
public Works, agreed to pay to certain contractors one-half cash, and the bal- 
ance in 10-year coupon bonds, for perf orming said works. A number of such 
bonds were issued in pursuance of said agreement, and this suit was brought 
by persons to whom thèse bonds before their maturity were transferred. 
Eelà, that the officiais of a municipal corporation, which is vested with the 
usual powers of such bodies, are authorized to issue bonds or promissory 
notes to évidence the crédit price of any works for which they are authorized 
to contract, which, in the hands of a bonafide holder, will be protected by the 
law-merchant; that the express authority in an agent to buy, provide for, 
or procure a thing for his principal, carries with it the implied power to give 
the latter's negotiable note for the price of the thing, and that this rule ol 
law applies to the officiais or agents of such corporations. 
(Sjfllabus by the Court.) 

At Law. 

A. H. Léonard and A. D. Land, for plaintiff. 
Alexander de Blanchard and E. H. Randolph, for défendant. 
v.SlF.no.S— 8 
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BoARMAN, J. By agreement jury waived, and the foiir; cases Consoli- 
dated. The pleadings, issues, and facts in this case are snbstantially 
the same as those in the case of Dorian v. Oity of Skreveport, 28 Fed. Rep. 
287. The bonds and ordinances relating to their issuance were fuUy re- 
cited in that case. The several statutes vesting powers in the défendant 
city make up the charter by which we are to test and measure the liabil- 
ity of the corporation for the acts of its agents in entering into the con- 
tracts in pursuance of which the bonds held by plaintifif were executed. 
Dealers in municipal bonds, or other such securities and évidences of in- 
debtedness, are charged with notice as to the power of the corporation 
to incur and bind the city for the debt evidenced by such instruments. 

Under the agreements made with the several persons to whom thèse 
bonds were issued, they were to do certain public work in the way of 
grading or otherwise improving the streets of the city, and were to be 
paid half in cash, and the balance in the 10-year bonds at par. The 
work was satisfactorily performed, and the indebtedness evidenced by 
thèse bonds has never been paid. The défense is in the nature of a de- 
murrer. The défendant, offering no évidence, relies upon two grounds 
for relief: First, upon the plea uUra vires; second, upon the prohib- 
itory act of 1855, which forbids a municipal corporation to incur a debt 
without providing, in the ordinance creating the debt, the means of pay- 
ing the principal and interest. The law uUra vires is a shield to the tax- 
payers of a corporation. When properly administered, it will enable 
them to avoid the payment of a debt, whatever may be the form of the 
instrument used to évidence the liability which bas been contracted be- 
yond the scope of the corporate powers. The reason and force of this 
principle of law lies in the fact that the power to bind the corporation 
for a debt carries with it the power to pay the debt out of the revenues 
collected from the tax-payers, and no tax can be coUected to pay a debt 
not lawfully binding on the corporation. , Hence the plea ultra vires will 
be good against the payment of such a liability. 

Municipal corporations possess the foUowing powers: Mrst, powers 
granted in express words, and such as are necessarily or fairly implied 
from the language used in enumerating and vesting the several express 
grants; second, such powers as are essential to the declared purposes of 
the corporation. In the statutes which make up the charter of défend- 
ant city at the time thèse bonds were issued, we find powers expressly 
given of a mdïë extensive kind than usually belong to city governments. 
Among thçrn we find the power "to erect such public works and build- 
ings for the use and advantage of the town as they may deem expédi- 
ent; * * * to give bonds and receive bonds which shall be as ef- 
fectua] in law gs other bonds given under the laws of the state; to levy an 
annual tax [ridt limited in amount, from 1863 until after the time thèse 
bonds were issued] for the comfort, improvement, and well-regulating of 
the town." The mayor was required to sign ail notes and other obliga- 
tions binding on the corporation. The mayor and trustées " hâve power, 
from time to time, to enact and provide for the promulgation of such 
by-laws and ordinances, not inconsistent mth the laws and constitution of the 
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State and United States, as they may deem proper, in relation to tlie pub 
lie markets of said town, to the landings, streets, alleys, and highwayr 
therein, and to the opening, widening, draining, fiUing up, keeping in 
order, and improving the same; * * * to open, extend, pave, plank, 
macadamize, or otherwise improve and adom the streets, alleys, and 
wharves of the city." 

In Reynolds v. Shreveport, 13 La. Ann. 426, the court held that the 
city could incur a debt for grading the streets, and, in discussing the 
powers we hâve mentioned, said they were "of the naost ample descrip- 
tion." 

In the face of thèse libéral grants to défendant citj', it cannot be de- 
nied that the agents of the corporation were fuUy authorized to contract 
for the public Works perfonned by the several contractors to whom the 
bonds were issued. The numerous authorities cited in the Dorian Qase, 
some of them from the courts of Louisiana, show abundantly the power 
of the city 's agents to give warrants, vouchers, or other évidences of in- 
debtedness, binding on the city, to anticipate the current revenues, and 
ito évidence the amounts due, on a crédit, whether it be long or short, 
in pursuance of contracts for public Works, made by the city'a agents 
within the scope of their officiai powers. 

The défendant, among other cases, cites the case of WUson v. Oity of 
Shrevq)ort, 29 La. Ann. 675. A careful considération of that case does 
not appear to avail anything for the défense against the bonds now held 
by plaintifif. In that case the bonds were alleged in themselves, as com- 
mercial paper, to be a basis for recovery. Those bonds were issued in 
1867. The interest was being paid on them at the time thèse bonds were 
issued, and the court decided the suit on them in 1877. In this case 
the bonds were issued in 1869, and the city provided for and continued 
to pay the interest on them, to any one holding them, until 1878. When 
the bonds came into the hands of the plaintiff, the Wilson suit had not 
been filed, and there was nothing known in the history of their origin, 
issue, or treatment by the city to depreciate them, or in any way dishonor 
them in public confidence or in commerce. AU the parties to the con- 
tract were in good faith, and, if the city'a agents had no authority to bind 
the corporation on such instruments for debts lawfuUy due public cred- 
itors, neither the city, nor the persons who performed public work, nor 
the public, knew or suspected the absence of such powers. It is in évi- 
dence that the city's agents, at the time thèse bonds came into the hands 
of plainliff, had been for many years isduing commercial notes or bonds, 
and that the constituents of the corporation had from time to time been 
paying the interest and principal of the same. The payment of the an- 
nual interest on thèse bonds to any holder of them, however willingly 
it may bave been paid, could not, if the bonds were given to évidence a 
debt not lawfally binding on the corporation, operate in law as a ratifi- 
cation of them, or of the unlawful debt; nor would the city for that rea- 
son be forbidden in law to deny or refuse to pay them. If the debt to 
évidence which they were executed was not such a debt as would be 
binding on the corporation, then no obligation to pay it on the part of 
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défendant ever existed, and no acts of the city officiais in payîng interest 
on them could amount to a ratification by the constituants of the corpo- 
ration. But if the debt be lawfully due, it seems that the principles laid 
down in Portsmouth Sav. Bank v. City of Springfield, 4 Fed. Êep. 276, may 
be applied in this case. In speaking of city bonds which were irregularly 
issued, Judge Deummond said: 

"Ail questions of doubt in relation to the validity of thèse bonds should be 
answered in favor of their legalily, because the city has recognized their va- 
lidity repeatedly, and has paid the interest on them for a séries of years. 
Therefore, «nder such circumstances as thèse, il should appear beyond ail 
doubt that the issue of the bonds wasvoid. * * * It Jias issued the bonds, 
obtained the money, and the beneflts it has conferred, and law and equity dé- 
clare that the debt should be paid." 

The opinion in the WUson Case, 29 La. Ann. 675, shows that the 
bonds he sued on were given to évidence the purchase price of gas stock 
which the city's agents had purchased for the corporation. The plea 
uUra vires was sustained, because the court thought there was no author- 
ity in the city's agents to purchase gaa stock, and consequently they 
could not bind the corporation for the debt. If it be true that the cor- 
porate authorities were without power to buy gas stock, it could not hâve 
been a matter of much conséquence to the court, in that ça-se, whether 
the bonds sued on were in the form of commercial paper or not. It is 
évident from the reasoning of the court that the corporation would hâve 
been liable for the debt incurred in the purchase of the gas stock, but 
for the absence of the power to contract for such stock. 

If the court had found that the city's agents were authorized expressly, 
or by implication, to bind the corporation for a debt contracted by 
them for the purchase price of gas stock, there is nothing in the opinion 
of the court to induce us to believe that the mère form of the instruments, 
used by the agents to évidence the corporation's promise to pay for the 
gas stock, would hâve been sufficient to release the corporation from its 
lawful obligation to pay to the vendor or to his assignées the amount due 
them. The défendant was released in that case on the plea idtra vires 
because the court substantially said there never was any liability in- 
curred by the acts of the officiais in purchasing such property ; that there 
was no obligation sanctioned by law, and no recovery could be had. 

But défendant contends that such bonds as thèse purport on their face 
to be, when issued for anything or to any person, are void. Conceding 
it to be true that the corporation had no authority to exécute notes or 
bonds for any purpose, which would be entitled judicially to the pro- 
tection of the law-merchant, does it foUow that where the city's agents 
and ail the parties to a contract sanctioried by law agrée to give and take such 
instruments as would be so protected, that the instruments so given, and 
now held against défendant, are for ail purposes void ? Will the fact 
that those agents exceeded their power ordy in agreeing to give such in- 
struments, or exceeded their power merdy and only in the sélection of 
the means of evidencing the debt due the contractors, invalidate and ex- 
tinguish the obligation lawfully incurred by the corporation ? If no 
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debt, sanctioned by the law, could be incurred for such public work as 
the grading and otherwise improving the city's streets, then it would be 
a matter of no conséquence to the city, or to the constituents of the cor- 
poration, what sort of évidences of the debt were issued to the persons 
doing the work, for the plea uUra vires would shield them against the 
debt. But the plea, if the debt is lawfuUy due and unpaid, will not 
protect the corporation against the payment of the debt because of an ir- 
regularity or enror on the part of the city's agents in giving commercial notes 
instead of non-commercial vouchers or warrants. To give such an effect 
to the plea, whoever may be the parties to the contract, or whatever may 
be the irregularities in the instruments used to évidence a lawful debt, 
would be as unwarranted in good conscience as it would be novel in the 
administration of justice. 

In the Dorian Case we held that the bonds are not void and without 
effect; that, if they were not in law entitled to the crédit and force of 
commercial paper, they certainly, under thé authorities cited, may be 
treated as évidences of simple obligations in favor of the persons holding 
them. When we tried that suit, the several suits now submitted had 
not been presented. The bonds in the Dorian Case did not amount to 
an appealable sum, and it was known that the séries of bonds now sued 
on were outstanding against the city, Under such circumstances, I 
thought it best to rest the court's opinion on the validity of the bonds as 
evidencing, in favor of the bona fide holder, a simple obligation against 
défendant. In that case a written opinion, sustaining the validity of 
the bonds in the way just stated, was submitted to Judge Paedee, who 
certified bis concurrence in the reasoning and conclusion therein. 

In the Dorian Case the plaintiff contended that the corporate author- 
ities, having ample express power to provide, secure, and contract for 
the public work performed by the contractors to whom the bonds were 
issued, had also the implied power to issue to them commercial instru- 
ments, and that thèse bonds, being of such a character, are in themselves 
a légal basis for recovery; the same point as urged in this case. Con- 
sidering that the public work for which it is agreed thèse bonds were is- 
sued was satisfactorily performed, that no équitable relief is sought by 
défendant, and that ail the suits to be covered by this opinion are for 
appealable sums, I bave less.hesitancy now than I had when the Dorian 
Case was tried in taking up and passing upon the validity of thèse bonds 
as commercial instruments. 

The authority of the defendant's agents to secure and provide for cer- 
tain public Works is found in the express powers of the corporation. 
Out of those powers come, by implication, the authority to give promis- 
sory notes binding on the corporation. The implied powers, when de- 
ducible from the interprétations the law puts upon the meaning or extent 
of the express powers, are as good authority for the acts of an agent as 
are the express authorizations in the mandate. 

In this state it bas frequently been held that an agent authorized to 
buy a thing may give his principal's note for the price. 

In Mrst Mtmidpalîty v. McDonough, 2 Rob. (La.) 244, the court say: 
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" If the power to purchase be established, the power to gîve the évidence 
necessary to secure the price necessarily ensues, and whether the crédit 
be long or short is a matter of indifférence." 

In Brode v. Mremen^a Ins. Oo. , 8 Rob. (La.) 244, the court holds that tiie 
notes given to plaintiff being a contract made by défendant in the course 
of their legitimate business, no express authority is necessary in the 
charter to enable them to make it. "The city of Shreveport, having the 
right to purchase real estate under its charter, had the power, which was 
an impKed one, to exécute the note for the crédit part of the purchase, 
and to give a mortgage and vendor's privilège." Edey v. OUy of Shreve- 
port, 26 La. Ann. 636. "The city of Shreveport having the authority 
to buy property, carries with it by implication the authority to give 
notes for the price." (My of Shreveport v. Flournoy, 26 La. Ann. 709. 

The several cases applying to défendant city, cited from this state's 
courts, V?ere decided when the charter powers to purchase reai estate were 
the same as they were in the charter existing at the time thèse bonds 
were issued; and it cannot be said that the express power to purchase real 
estate, and the implied power in the city's agents to give proniissory notes 
for the purchase price, is tnore clearly expressed or implied in the char- 
ter then existing than waa the power of the same agents to exécute and 
bind the corporation on such notes for the crédit price of works performed, 
or for material furnished, for improvements on the streets. The state 
court, in deciding that the city's agents were empowered to bind the cor- 
poration on notes given for the purchase price of the thing they wereau- 
thorized to buy or provide for the city, were applying well-known rules 
in the law of principal and agent, — that is, that the power to bind 
the principal by giving bis promissory note for the price of the thing 
which he is expressly authorized to secure or furnish is an implied and 
incidentaJ power; and, if such a power is not prohibited, the agent will 
be considered as possessing it by implication. 

It is known that the judicial authorities, as well in the fédéral as in 
the state courts, are not uniform in their rulings upon the matter we are 
considering. This différence does not exist because ot difficulties found 
in applying the law of agency, but largely upon the question as to 
whether the law of principal and agent should be applied in considering 
the liability of a municipal corporation for.the acts of their agents. If 
the power in the officiais of a municipal corporation to do or procure a 
thing is sufficient, as in this case, it seems there can be no reason why, 
in fixing the liability of the corporation, the law of principal and agent 
should not be applied. 

In two cases — one, Police Jury v. Britton, 15 Wall. 570; the other, 
Mayor v. Bay, 19 Wall.' 469 — the subject-matter of the pending suit 
was fuUy discussed. In the former the plaintiff, a bonafide holder of 
certain bonds, sued upon them as commercial instruments, and payment 
was resisted on the plea vitra vires. Justice Bradley, finding no ex- 
press power in the défendant to issue such bonds, said: 

" "We hâve, theref ore, the question directly presented in this case whether thô 
trustées or représentative officiais of a parish or countyor other local jurlsdic- 
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tion, vested with the usual power of administration in spécifie matters, and 
the power of levying taxes todefray the necessaryexpensesof tliejurisdiction, 
hâve an implied authority to issue negotiable securities, payable in the future, 
of such a character as to be unimpeachable in the hands ot bonafide holders, 
for the purpose of raising money oifunding a previous indebtedness." 

The commercial securities in that case were issued for the purpose of 
"funding previous indebtedness;" and the court, not iindingany express 
power to issue the bonds, said, to issue commercial securities for such 
puposes does not belong to the govemmental purposes of a parish, and 
therefore could not be considered as an implied power. The court in so 
holding announced a gênerai principle, which forbids the authorities of 
municipal corporations, possessing only the usual govemmental powers, 
in the absence of express powers, to issue bonds, whether in a commer- 
cial form or not, to raise money, or to fund outstanding indebtedness, 
under the exercise of implied powers; because to issue bonds for such 
purposes is not within the scope of such a corporation's govemmental 
powers. But the court, in order that the principle announced, and 
upon which the bonds were held invalid, should not be extended too far, 
said: 

" We do not mean to be understood that it requirea in ail cases express au- 
thority for such bodies to issue negotiable paper. The power has frequently 
been implied from other express powers granted. Thus it has been held that 
the power to borrow money implies the power to issue the ordinary securities 
for its repayaient, whether in the form of notes or bonds payable in the fu- 
ture. So the power to subscribe for stock in a railroad, or to purchase prop- 
erty for a market-house, and other like powers, which cannot be carried on 
without borrowing money or giving obligations payable in the future, hâve 
been held suffleient to raise the implied power to issue such obligations." 

In Mayor v. Ray, 19 Wall. 468, Justice Bbadley, delivering the opin- 
ion, held that défendant corporation, possessing, as it did, only the 
usual govemmental powers, could not issue commercial notes, or other- 
wise bind the city for borrowed money, because no such power existed 
among the implied powers of the corporation; that the power to borrow 
money was not germane to the powers expressly given, and was not a 
power necessary to carry ont the purposes of the city government. In 
reading the opinion and conclusion of the court, it will be apparent that 
it could not hâve been a matter of conséquence to Justice Beadley, 
and the three justices who agreed with him, whether the bonds sued on 
in the Britton Case, or the drafts or notes in the Eay Case, were in a 
commercial or negotiable form or not. For them it seemed to be enough 
to know that the défendant corporation had no power to issue funds to 
take up outstanding indebtedness or to borrow money, and could not be 
bound by the officiais to pay it, whatever may bave been the sort of in- 
struments Used between the parties. In the Bay Case the court was 
composed of eight judges. Four of them dissented. Among them was 
Justice HuNT, whose written opinion is reported, in which he said: 

"I hold it to be well established by the authorities that a municipal corpo- 
ration may borrow money for the legitimate use of the corporation, and that 
it may issue its notes for the same, unless expressly prohibited byits charter. 
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or by some statute, from doing so. The proposition tbat it cannot borrow 
money unless expressly authorized to do so, is, in my opinion, unsustained by 
Sound authority." "That sécurities thus issued by municipal corporations 
are subject to the rules of commercial law, when held by b(ma fide holders, 
hasbeen repeatedly held by this court»" 

Justice HuîirT thought Eay was nôt à bonafide holder before maturity, 
and agreed to hâve the case remanded for the purpose of letting in équi- 
table défenses. On the other issues the court was evenly divided. 

Whatever conflict of opinion there may be among the courts and judges 
as to the pOwer of the agents of a municipal corporation, possessing only 
the usual governmental powers, to bind their constituents by the issu- 
ance of commercial bonds, or any other évidences of indebtedness, for 
borrowed money, or on bonds issued to take up outstanding indebted- 
ness, we are, after a very careful and gênerai examination of authorities, 
unable to find a single casé in which the power of the city's agents to 
exécute negotiable or commercial instruments, or promissory notes, to 
évidence the crédit price of a thing which they were authorized to se- 
cure, provide for, or purchase, was judicially denied. 

In Desmond v. Jeff'erson, 19 Fed. Rep. 486, plaintiff sued on bonds 
issued for the purchase price of a fire-engine; alleged them, as commer- 
cial sécurities, to be a légal basis for recovery. Défendant resisted pay- 
ment on the plea ultra vires. The défendant city possessed the usual 
governmental powers. Among thèse powers was the'power "to organize 
a fire department, and to regulate the same." The court thought the 
défendant, having the power to organize a fire department, had ample 
power to buy an engine, and give such sécurities for the purchase price, 
andsaid: 

"There is no case to befound where, if the power is given by spécifie grant 
or by necessary implication, to provide for or buy the thing, the courts hâve 
held that this character of paper is not obligatory upon the municipality." 

In Seybert v, Oity qf Pittsburg, 1 Wall. 273, the défendant city had 
power to subscribe to a railway company "as fully as any individual." 
The corporation was sued on negotiable bonds, issued for subscription 
to the company, and resisted payment on the ground that her agents 
were not authorized to issue the negotiable bonds. The court said the 
power to subscribe was a power to create a debt, and consequently to 
give évidence of the debt. The power to subscribe in such a way was 
given, and, if they legally owed a debt, it follows that they can give a 
bond for it. 

The power in that case was broadly given. So in the pending case it 
would seem that the power to pass ail ordinances not inconsistent with 
the laws of the state, which the city's agents may deem proper in relation 
to such public Works as were performed by the contractors to whom 
thèse bonds were given, considered with the fact that the same agents 
could collect taxes, unlimited in per centum or gross sum, annuaUy, for 
the well-regulating of the town, should, we think, enable the authorities 
to secure such public works in any way that agents are, in law, usually 
empowered to act for their principals. 
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The weight of authorities upon the power of a municipal corporation 
to exécute bonds, to be placed on the markets for the purpose of raising 
money to be expended by the city's agents, or for the purpose of funding 
outstanding indebtedness, seemsto be generally against the exercise of the 
power, except in cases where the power is derived from législative author- 
ity, expressed or implied. The reason for such ruling is M'ell known to 
be in the fact that municipal corporations are established to enable the 
people residing in towns and cities to hâve the benefits of local govern- 
ment. Unlike trading or busines corporations, their powers, unless other- 
wise directed by express or implied grant, should be, and are, in law as 
well as in public policy, limited to such as are governmental or admin- 
istrative in their nature and scope; to such as are necessary to conserve 
the purposes of their organism. 

So far as the contractors to whom thèse bonds were originally given are 
concerned with their issue, it cannot be said that they were issued for the 
purpose of borrowing money, or for the purpose oi funding outstanding in- 
debtedness of the city; for it is not denied that they were given to the 
contractors in pursuance of an agreement to theeffect that one-half of the 
amount due them for the public work should be paid in cash, and the 
balance should be evidenced as a debt against the city by the 10-year 
negotiable bonds, some of which are now held by plaintiff. The con- 
tractors agreed to take commercial securities, and, as such securities are 
known to be more valuable in commerce than instruments not protected 
by commercial law, it may be fairly presumed that the fact that such 
bonds were to be given to them, insteadof non-commercial securities, en- 
abled the contractors to perform the work, and entered largely, îf not in 
a controlling way, into their ability, motive, and reason for undertaking 
the public works. If it be conceded that the city's agents had power to 
incur a debt sanctioned by law against the corporation for such works as 
the contractors in this instance faithfully furnished and performed, it 
does not seem to be inconsistent with public policy, nor at variance with 
the jurisprudence of Louisiana, or thé décisions of the United States 
courts, to hold that they are authorized, in the implied powers of their 
mandate, to évidence such a debt by giving such commercial notes or 
bonds as are now held by plaintiff. 

In reaching our conclusion in the Dorian Oase, as well as in this suit, 
we hâve kept in mind the rule which seems to be generally observed 
when the fédéral courts are employed in interpreting the powers of mu- 
nicipal corporations to lawfully incur a debt; that is, that doubts, if 
there be any, as to the power of the city's agents to incur the particular 
debt, should be charged to the plaintiff or obligée. But in deciding now 
in favor of the validity of thèse bonds as commercial securities, it cannot be 
said that weare imposing upon or enforciug against the constituents of the 
corporation a debt doubtful in its origin, or one not lawfuUy incurred, or one 
notjusûy due to somebody; because it is clear enough that the debt is un- 
paid, and that the city's agents had ample power to ordain and direct 
that the public work should be donc, and to legally bind the corporation 
for the debt; that is, for the price of the public work. 
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It being conceded that the city had ample authority to contract, and 
biud the corporation to pay, for the public works which were performed 
by the contractors to whom thèse bonds were issued, I can see no reason, 
in law, for denying the city 's power to clothe the bonds or promissory 
notes so issued with such attributes of negotiability as will place a bona 
fide holder of the bonds under the protection of the law-merchant. 
Under this view, it is not necessary to consider the prohibitory act of 
1855, because, if the citj' had the power to issue such commercial se- 
curities, the récitals in the bonds are sufEcient to forbid the court's con- 
sidering the effect of that act. Judgment for plaintifF. 



WiGQiN V. Knights op Pythias. 
[dreuit Oowi, TF. B. Tennessee. June 18, 1887.) 

1. Life Insubanob— Knights of Pythias— Bknbpit Certipicatk— Patmbnt of 
Dues—" Abkbabs " and " Dues " Definbd. 

According to article 11, section 1, of tbe constitution of the endowment 
rank of the Knights of Pythias, a beheflt certiflcate of lif e insurance is not 
forfeited for the non-payment of the local lodge dues until the member ia 
more than six inonth8"in arrears" for the dues. Held, therefore, that under 
the by-laws of Constantine Lodge, No. 38, regulating the payment of dues to 
that lodge, they are not demandable in aavance at the beginning of the term 
for which they are leviable, but at the end of that term, and do not become 
"in arrears" until after that time, although they may be paid, and in practice 
generally are, before that date. 

8. Same — CoNSTEtrcTiON oF Contract — ^Fkatebnity Law. 

Although the rules and régulations of a society or order enter into and be- 
come a part of the contract of life insurance which it makes with its members, 
its own practice or opinion as to the mr^aning of the wordsused to express the 
rule or régulation in controversy is not binding on the courts, in construing 
the contract, if the language be plain, unambiguous, and well understood to 
hâve a flxed meaning, either generally or as a technical term of the law. The 
latter meaning will be given to the words used as in other cases for the inter- 
prétation of contracts. 

Suit upon certificates of life insurance in the endowraent rank of the 
Knights of -Pythias for $3,000. Défense, that the local lodge dues, 
amounting to four dollars, were unpaid at the time of the death of the 
member, and were "more than six inonths in arrears," whereby the in- 
surance was forfeited under the contract, as interpreted by the rules and 
régulations of the order. The member hàd paid ail the assessments for 
death, and was not otherwise in default except as to the lodge dues. 
The other facts appear in the opinion of the court. Jury waived. 

Miller & GiUkam, for plaintiff. 

Frayser & Scrugga, for défendant. 

Hammond, J. We need not at ail consider any of the interesting 
questions argued in this case except that Avhich relates to the time when 
the lodge "dues" become in arrears, for, in the view the court takes of 
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that matter, ail else becomes immaterîal. For the purposes of this case 
it may be conceded to the fullest extent that the certificate for life in- 
Burance in the endowment rank is absolutely forfeited for the non-pay- 
ment of dues which are in arrears for six months; and that there is no 
possible escape by waiver, estoppel, or what not from that forfeiture; 
that the payment of assessments for the death of members after the for- 
feiture takes place, whether with or without knowledge on the part of 
the endowment rank of the delinquency for dues, does not affect the 
forfeiture; that no déclaration of forfeiture or suspension is necessary; 
that good standing in the local lodge is an essentiîil prerequisite to en- 
title a member to the benefits of the endowment rank; and that the 
courts will enforce the fraternity law, in thèse respects, as a part of the 
life insurance con tract. And y et the court finds the fact to be that the 
décèdent in this case was not "more than six months in arrears for dues 
in his lodge" at the time of his death, and therefore had not forfeited 
his benefit certificate of life insurance in the endowment rank of the 
défendant order, and the plaintiff is entitled to judgment for the $3,000, 
and interest, 

The facts are that Wiggin died on the thirteenth day of October, 
1883, having paid ail assessments necessary to keep his life insurance 
benefit in force, but leaving unpaid four dollars of dues to his local lodge; 
and the question is whether, under the rules and régulations of the order, 
they were in arrears more than six months. The constitution of the 
endowment rank, in which the member obtains the benefits of the life 
insurance department of the order, pro vides as folio ws: 

"Art. 11, § 1. A member shall be considered in good standing in the sec- 
tion, as regards dues, who is not more than six months in arrears for dues to 
his lodge; and shall not be considered in good standing, as regards dues, 
when he is more than six months in arrears for dues in bis lodge. 

The gênerai laws for the govemment of subordinate lodges in Ten- 
nessee enact as foUows: 

"Art. 5, § 1. Each subordinate lodge shall regulate its dues and benefits: 
provided, however, that a member who is one year in arrears shall stand sus- 
pended, unless he be under charges." 

The by-laws of Constantine Lodge, No. 23, contain the following rég- 
ulations: 

"Sec. 6. Members of this lodge shall pay into the treasury thereof , as dues, 
the sum of $6.00 per year, payable semi-annually, at the last stated meetings 
in June and December." 

"Sec. 85. Ail members who shall refuse or neglect to pay ail dues, assess- 
ments, and fines in fuU, at the end of each semi-annual term, shall be de- 
clared in arrears, and non-participants in any of the benefits of this lodge." 

"Sec. 36. ïhe terms begin on the first days of January and July, and end 
on the last days of June and December." 

The ofiRcer of the lodge introduced as a witûess testifies that the dues 
were not payable in advance, but at the end of each term, and this is 
clearly the meaning of the rules of the lodge already quoted. Each 
lodge bas the power to regulate that matter for itself, may make the dues 
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payable în advance, or at the end of the period for which they are lev- 
iable; but the pay-day does not corne until the time fixed for it, and 
^hey cannot, in the nature of the words used to impose the forfaiture in- 
sisted upon, be in arrears until that day is past, whatever day it be. 
The fact that the members niay pay the dues at any time during the 
term, that is to say, in advance of the day fixed for obligatory pay ment, 
does not at ail affect the question; nor does the fact, if it be so, that 
mostof the members do pay before that final day of reckoning the charge, 
affect it; nor does the opinion of the members or of the officers of the 
lodge, or of the lodge itself, affect it. Thèse words of the by-laws be- 
come part of the contract for life insurance, and, in the courts, must 
receive the ordinary interprétation put upon the contraets containing 
them. Watsm v. Jones, 13 Wall. 679, 11 Amer. Law Reg. (N. S.) 439, 
and McMurry v. Knights of Hcmor, 18 Cent. Law J. 373, and authorities 
cited. Nor does this principle of construction of the contract at ail im- 
pinge upon the doctrine that the fraternity may make its own laws and 
interpret them as it will, and that thèse laws, so interpreted, will be 
enforced by the courts ; nor upon the ruling in McMurry v. Knights of 
Honor, 20 Fed. Rep. 107, 18 Cent. Law J. 372, that thèse certificates 
of benefit for life insurance dépend upon the rules and régulations of 
the order issuing them for their validity and effect. Everybody will 
agrée to that; but thèse benevolent associations or fraternities, not more 
than other parties to contraets, cannot be allowed to construe the words 
they use in making agreements otherwise than according to their plain and 
unambiguous meaning, in the English language they employ, whether 
of the words of the contract itself or of the rules and régulations which 
become, by the principle they insist on, embodied in the contract as a 
part of it. They cannot be permitted to interpret the contract as they 
please, and become their own judges of what they mean by the use of 
the words employ ed that bave either a technical or well-defined significa- 
tion, known of ail men who use the language. Législatures and parlia- 
ments cannot do that, and even they are bound by the common meaning 
of the words they use in their statutes which become part of a contract. 
But no proof hère shows that this order ever gave any other interpréta- 
tion to the words than that we give them hère. The décisions of the su- 
prême chancellor and the suprême lodge cited from its journals of 1881, 
pp. 2290, 2291, 2479, 2487, and 2490, and from the journal of 1883, 
p. 2788, only hold that death assessments paid by a member who is 
more than six months in arrears for lodge dues are irregularly collected, 
and should be returned, and that such assessments do not relieve the 
forfeiture of life insurance. The ofl&cers of Constantine Lodge, No. 
23, only say that members may pay before the end of the term and do, 
but not that they must pay before that date. If any local lodge should 
wish to make the dues payable in advance, it can do so, and may fix any 
day of payment it chooses, but it cannot alter the plain meaning of the 
■words "in arrears," and déclare a sum owing to it to be in arrears before 
it is finally and absolutely demandable and payable as a matter of fixed 
obligation asto time of payment; not, at least, when thèse words become 
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a part of any contract the order makes, whether with a member or other 
person. But Constantine Lodge bas not undertaken to do that, for, un- 
der its by-law No. 35, the dues are payable, in express terms, "at the 
end of eacb semi-annual tertn," and not sooner. It bas no power to dé- 
clare them in arrears before tbat time, except by cbanging the by-law so 
thàt tbe pay day sball corne at an earlier date. The member, when the 
end of the semi-annual term is reached and is pad, is, by the by-law, 
"declared" or deemed to be "in arrears," but the six-months grâce al- 
lowed by the endowment rank begins at that time and does not end there, 
as bas been supposed. 

That this is always the fixed and technical meaning of "arrears" is too 
plain for argument. The oldest lexicographer of law terms known to me 
defines the word as coming "from the French arrière, rétro; behind; 
money unpaid at the due time, as rent behind." Cowell, Law Dict. h. t. 
To the same effect are ail the dictionaries. Jac. Dict.; Bouv. Law Dict.; 
Abb. Law Dict.; Soûle, Syn.; Roget's Thés.; Webster's Dict.; Worces- 
ter's Dict. The same meaning is developed if we examine the légal sig- 
nification of the words "due" or "dues," and "accrue," and the like, in 
their relation to this idea of being "in arrears." The word "due," un- 
like "arrears," has more thanone signification, and expresses two distinct 
ideas, and this distinction is important in relation to its use in thèse 
rules and régulations. "At times it signifies a simple indebtedness, 
"without référence to the time of payment. Debitum in preseiiti, solvendum 
in futuro. At other times it shows that the day of payment has passed." 
Scudder v. Corydl, 5 N. J. Law, 340, 345. It is evidentiy used in the rules 
and régulations of this order in the first of thèse significations, and not 
at ail in the second; and hence there is some confusion of ideas, per- 
haps, in their interprétation. But there is no such ambiguity about the 
word "arrears," as has been shown by its définition. The cases of Moss 
-v.GaEimore, 1 Doug. 279, and Birchv. Wright, 1 Term R. 378, and niany 
others in the law concerning real property, illustrate this meaning, when 
used to express that "rent is in arrears," etc. Always, it must be past 
due to be "in arrears." Also the case of Mundt v. Shébnygan R. Co., 31 
Wis. 451, construing a statute for the protection of laborers which re- 
quired that notice should be given "within thirty day s after such claim 
or demand shaU hâve accrued," is instructive. It was there held that 
a claim for wages already earned and payable, but which, by the custom 
of the railroad company and its laborers, were to be paid on the fifteenth 
day of the next month, as a pay-day, did not accrue until that pay-day 
arrived, and that this custom became a part of the contract. 

Hère the disputed dues for the term commencing January Ist, and 
ending June 30th, did not beeome finally payable until the latter date, 
after which only did they beeome "in arrears;" and, as Wiggin died be- 
fore the six months' indulgence expired, bis policy was not forfeited by 
tbe very terms of the contract itself. Judgment for the plaintiff. 
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Kebnbb and others «. Union Pac. Ey. Co. 

Denveb Lan© & Imp. Co. v. Same. 

{Circuit Court, B. Colorado. May 4, 1887.) 

1. Limitation dp Actions— Section 2186, Gbn. St. Colo.— Raii-koad Companies 
— RiGHT OF Wat. 

Section 2186, Qen. St. Colo., provides, inleralia, "that every persbn in the 
peaceable and nndisputed poBBession of lands or tenements under claim and 
color of title. made in good faith, who shall for flve successive years liere- 
after continue in such possession, and sliall also, during said time, pav ail 
taxes legally assessed on such lands or tenements, shall be held and adjuct^ed 
to be the légal owner of said lands or tenements to the extent and according 
to the purport of his or her proper title. " Beld, that this provision will pro- 
tect the title of a railroad company to a right of way taken and used as an 
easement, upon compliance with its conditions, although the condemnation 
proceedings were invalid for want of sufficient notice, and the owner of the 
fee was not estopped, by any knowledge of the occupancy, frommaintaining 
an action of ejectment. 

S. Taxation— Railkoad Companies — Right op Wat, 

The assessment lawof Colorado (Gen. St. Colo. § 2847) provides, in respect 
to the taxation of railroads, that the "property shall be valned at its full cash 
value, and assessments shall be made upon the entire railway within this 
State, and shall include the right of way, road-bed, " etc. Held, that the term 
"right of way, " as used in the statute, (Gen. St. § 3847,) does not relate to a 
mère intangible right of crossing, but to the stnp of land appropriated by 
the railroad company for its use, and upon which its road-bed has been built. 

On Trial to the Court. Ejectment. 

Wélh, McNeal & Tayhr, for plaintiffs. 

TéUer & Orahood, for défendants. ^ 

Beeweb, J. I hâve two cases that were argued at last term which I 
wish to dispose of first. One is the case of Kemer v. Union Pac. Ry. Go. 
There are two actions, but the same facts appear in each. The action is 
one of ejectment, to recover a portion of the right of way of the défend- 
ant railroad company. The facts are thèse: In 1866, the quarter sec- 
tion over which this right of way runs was the property of Charles F. 
Groesclaud, a résident of this county. He conveyed it on that day to 
William McMurphy, of Illinois. The deed was recorded. In 1868, con- 
demnation proceedings were instituted under the statutes of this state 
by the railway company. Believing thèse condemnation proceedings 
regular, it entered into possession, and has since occupied that right of 
way. In those proceedings an affidavit was filed that the title was in 
the unknown heirs of Charles F. Groesclaud, and that they were non- 
residentj and the only service was by publication. There were no pro- 
ceedings against, and no attempt at notice to, McMurphy or his heirs, 
he at that time being deceased, but ail the proceedings ran against the 
heirs of Charles F. Groesclaud, wh en, by the records of this county, be- 
fore they were initiated, Groesclaud had parted with his title, and when, 
as a matter of fact, Groesclaud was living, and a résident of this county. 

This action is ejectment, and the fïrst question arises upon the claim 
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of the railroad Company that thèse condemnation proceedings are pro- 
ceedings in rem, and that, whenever instituted, the court takes possession 
of the res, and therefore ils judgment of condemnation, is not subject to 
collatéral attack, it is a finality, except as reversed for error. It is per- 
haps true that thèse condemnation proceedings are at least qtiad in rem, 
and it may be true, as counsel claim, that, by virtne of the state's in- 
hérent power of eminent domain, it may seize and appropriate property 
of the individual without notice. 

Conceding that to be true, — ^that the state bas thia sovereign power, by 
which it can reach out its potent hand and grasp the property of any in- 
dividual, and appropriate it to public purposes without notise to him, — 
yet the législature of Colorado provided, in its condemnation act, for 
notice; and whenever a législature so provides, notice is essential to the 
jurisdiction of the court, and a condemnation proceeding against the land 
of A., without notice to A., and with simply a notice to B., does not 
affect tbe title of A., or vest any title in the railroad company. So, 
whatever the state might do, it seems to me that, under this condemna- 
tion statute, thèse condemnation proceedings mnst be adjudged invalid. 

Nor do I think there is any force in the claim of the railroad company 
that its occupation must be considered permitted by the owner, so as to 
work an estoppel against him from maintaining an action of ejectment. 
It is doubtléss true that where the owner la cognizant of the fact that the 
railroad company entera and makes improvements, (and that principle 
obtainS, not merely in respect to railroad companies, but in respect to 
ail parties,) where the owner of the land is cognizant of the fact that 
another party is entering upon bis propert;^ and improving it, spending 
money thereon, and makes no objection thereto, that may work against 
him an estoppel to thereafter challenge the rightfulness of that occupa- 
tion. But the testimony hère fails to show any knowledge on the part 
of the ihen owners. McMurphy himself, in bis life-time, was a résident 
of the state of Illinois. After bis death bis widow and children con- 
tinued to réside there, and there is not the first sointiUa of testimony to 
show that they had any knowledge of the occupancy of this tract by the 
railroad company; and under thèse circumstances, where there is no 
knowledge, there can be no estoppel. 

A further question, of theseveral that were discussed by counsel, anses 
under your statute of limitations, coupled with payment of taxes. It is 
agreed that the railroad company bas been in occupation from 1868 to 
the présent time, undisturbed by any one, its occupation unchallenged 
until the commencement of thèse suits; it is agreed that the railroad 
company bas paid ail its taxes for the period of five successive years; 
and it is insisted that section 2186 opérâtes to protect its possession and 
establish its title, That section, stripping it of matters which hâve no 
pertinency to this case, reads thus: 

"That every person in the peaceable and undisputed possession of lands or 
tenements under daim and color of title, made in good faith, wbo shall for 
flve successive years hereafter continue in such possession, and shall also, 
during said time, pay ail taxes legally assessed on such lands or tenements, 
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shall be held and adjudged tp be, the légal owner of said lands or tenements to 
the extent and acoording to thé purport of his or her proper title." 

Upon that the railroad company rests, saying that for more than thèse 
five successive years it bas paid. taxes upon thisland, — this right of way; 
that it eutered into possession under claim and color of title; and that 
that entry was made in good faith. 

Your assessment law provides in respect to the taxation of railroads: 
"The said property shall be valued at its full cash value, and assessments 
shall be made upon the entire railway vrithin this state, and shall include the 
rîght of way, road-bed, bridges, culverts, rolling stock, " etc. 

The term "right of way" has a twofold significance. It sometimes is 
used to mean the mère intangible right to cross; a right of crossing; a 
right of way. It is often used to otherwise indicate that strip whieh the 
railroad company appropriâtes for its use, and upon which it builds its 
road-bed. Obviously, the term in the statute in this case haé the latter 
significance, and taxation is to be upon that- strip, assessed at its full cash 
value, which the,railroad company has appropriated and is using as its 
right of way, and upon which, to its entire widtli, it may place its tracks 
and side tracks; therefore, by the very terms of the statute, this right of 
way, — this strip, — thus occupied by the railroad company for now 18 
years, has been taxed to the railroad company, and thèse taxes hâve 
been paid by it. It entered upon that strip under claim and color of 
title, by virtue of légal proceedings initiated in the proper court. De- 
fective and invalid though they were, yet it entered under the claim that 
those légal proceedings vested a légal estate to that right of way in the 
railroad company; and there-is. nothing in the testimony to indicate that 
that entry was not made in the utmost good faith, or that the mistake — 
and it was probably but a mistake — in the aSiidavit for service as to the 
name of the owner was not such a mistake as might readily occur in the 
hurry and rush of business in the condemnation of a long right of way. 
There is nothing in the case from which the court can say that thèse pro- 
ceedings were in bad faith, and without an intent to notify the real 
owner, or with a thought of obtaining possession of the land otherwise 
than upon légal proceedings, and upon the payment of proper compen- 
sation. Beyond any question, it must be adjudged that that entry and 
occupation was made, eighteen years ago, under claim and color of title, 
and in good faith; and itisadmitted that the railroad company has paid 
thèse taxes for the five successive years. 

But itisurged that the statute only applies where a légal title îstaken 
to land, — where a fee is claimed; and that it does not apply to the case 
of an easement, — a right of way. Well, your statute at the time thèse 
condemnation proceedings were had, authorized the appropriation of the 
fee or the use. I think it must be conceded, however, that, unless the 
proceedings affirmatively show that the fee is sought to be taken, nothing 
is taken but that which is needed, and that is the use. The record of those 
proceedings is not entirely clear, but I think the fair construction to put 
upon it is that the railroad company was seeking to take no more than 
it needed, and that was the easement, — the use. But is this statute 
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limited to cases where the fee is claimed? The langiiage seems to me 
to indicatè the contrary. It says, "shall be held and adjudged to be the 
légal ownerof said lands or tenements to the extent and according to ihe 
purport of his or her proper title." "To the extent" — in other words, I 
take it, the implication, the fait construction of that'language, is that 
whoever is in possession of lahds claiming a title, full or not, — a title 
Bupported by some written document or undersome légal colorand claim 
of title, — ^who pays the taxes assessedupon that property, is, to the ex- 
tent of that claim, protected. For instance, if one claims to hâve the 
leasehold interest of a ttact of land for a period of ninety-nine years, 
making no claim to the fee, and possessing that land for five years, 
should pay the taxes assessed upon it, this statute protects that title to 
the extent of that claim ; that is, to the extent of his claim of a lease- 
hold' interest for ninety-nine years. And so, where a railroad company 
occupies land under a claim of title to the right of way for a term of 
yeàrs or in perpetuity, atid pays the taxes upon that right of way for 
five successive years, this statute, working beneficently, affirms that that 
title is protected, not to the fee, because the fee is not claimed, but ta 
the use which is claimed, and under color of right to which the posses- 
sion was taken. 

No authorities hâve been cited that are directly in point, — counsel 
concède they hâve been able tô find none, — ^and it cornes simply to a 
construction of this statute ; ahd while there are difHculties on both sides, 
it is in harmony with what I think is the beneficent spirît of ail statutes 
of limitation, to protect a party who in good faith enters upon and im- 
ptoves land, and for a séries of years pays ail the charges thereon which 
the etate imposes, to say that it is applicable to a case like this. 

My conclusion, therefore, is that the défendant is protected by the 
statute of limitations and thé payment of taxes j and judgment will be 
entered in its favor. 



In re Keeoan. 
((Xreuit Cowrt, D, Colorado. May 14, 1887.) 

ATTOBNBT— DlSBABMENT— FAIiSE AFFIDAVIT. 

Where an affldavit containing false statements îs subscribed to by an attor- 
ney at law in a matter of a pre-emption claim flled in a land-offlce, in which 
affldavit, however, no formai oath is administered, but which false statements 
are known by the attorney to be false, such attorney, while he may not be 
chargeable with perjury, is nevertheless guilty of such unprofeasional con- 
duct that his name will be stricken from the roll of the court. 
Samb— Knowledge op the Law— Evidence. 

The claim of such attorney that he did not know the requirements of the 
land law, or that an oath was necessary, and that he did not read the paper, 
and signed it innocently, at the request of the land-offlcer, will not prevail to 
establish a mlstake, if the surrounding circumstances show that he musthave 
understood the matter, and was interested in getting it through. 

Proeeedings for Disbarment. 
v.SlF.no.S— 9 
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"MUard Tdler, M. Benedid, and J. A. Benihy, committee for prosecu- 
tjon. - 

T. D. W. Yonley, for reaçondent. 

Bkewee, J. In 2,061, whioh is a proceeding in which a committee 
of the bar hâve filed charges and spécifications against John G. Keegan, 
an attoïney of this bar, alleging such misconduct as they claim compels 
the court to strike his name from the rolls and to disbar him, there are 
four charges : Mrst, that he. was guilty of perjurj' in swearing to a final 
pre-emption proof; second, that he was guilty of perjury as a witness on 
the trial of Patrick J. Sheridan, in the district court for this district; 
tA,ird, that he was guilty. of misconduct in respect to the filing of that 
pre-emption proof, and in respect to the transactions attending that proof; 
/owrtft, that it is impropet in any person who claims to practice as an at- 
torney at law to ad vise or draw papers for any person on any matter 
whicha lawyer is supposed to,be conversant with, without informing 
himself of what the, law is, and without reading the papers before he 
allows thena to be signed and filed, and that respondent was guilty of 
such impropriety. 

The facts are thèse: ïn the forepart of March he went with Mr. Sher- 
idan to the land-office at Dèl Norte, and filed declaratory statements for 
Mr, Sheridan and others. Qn the third day of November the final 
proofs in the Sheridan case weremade. He was a witness for Mr. Sher- 
idan, and the paper is in évidence in which appears his statement, with 
the jurât of the land-ofiicer. That statement is untrue in this: that the 
witnessstateshimselftobe a résident of Henry, Rio Grande county, when 
in fact he was a résident of Denver. It is untrue in some other particu- 
lars; as, for instance, the amount of improvements actually made. The 
receiver testifles that that statiapient was signed and sworn to by Mr. 
Keegan. Mr. Keegan positively dénies this. The register testifies that 
his impression is that he was présent and saw the oath administered. 
Mr. Sheridan testifies that he was présent, and that no oath was admin- 
istered. Mr. Feely, who was the other witness, testifies that, when he 
signed, there was no oath administered. On the trial of Mr. Sheridan, 
Mr. Keegan swore substantially in this respect as he does now. The 
jury on that trial acquitted the défendant. I assume that, as this is a 
qaasi criminal proceeding, thiS; court may, in view of such testimony, 
conclude, as the jury did, that the charge of peijury is not proved, in 
that the foritialities of the riplifted hand and the administering of the 
oath did not take place. .:; . 

It leaves before me thé other ;question, whether, in what unquestion- 
ably did take place, the côridvict bf Mr. Keegan was professional or not. 
His claim lis that he knew .nothing, substantially, about the require- 
ments of theland lawa;, that he did not know that an oath was re- 
quiréd; that he did not reàd this statement ; and that thus ignorantly 
and ihnocently, at the request.of the land-oflicer, he signed it. Well, 
whatever we may think of the carefulness or prudence of a man who 
should thus sign papers, if it were true, as he says, you could hardly 
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say that that conctuct iûVôlved such moral turpitude as to justify his 
removali But is it true that he was innocent and ignorant? It is 
not a pleasant thing to say, but my conviction is beyond a doubt 
that his daim is without the slightest foundatiôn. Of course, in deter- 
minidg the extent of one's knowledge and intent, you are to look at the 
surrounding circumstances. I may notice some, and yet I shall not at- 
tempt to notice the many that impressed themselves upon my mind as 
the testimony was received. He say s that he was ignorant of the land 
îaws; that he went in the first instance with Mr. Sheridan simply as a 
friend; and yet it appears from his own lips, as well as from abundance 
of testimony, that immediately after, if not at that time, he was em- 
ployed as the solicitor for a projected colony, to conduct for them pro- 
ceedings before the land-office at Del Norte, and that hé did act in that 
capacity. It seems passing strange that any lawyer could proceed upon 
a transaction of that kind, involving many matters and a variety of pro- 
ceedings before the department, and never examine the Iaws applicable 
thereto. He says that hé never examined them carefully until after 
Mr. Sheridan was arrested, and then he wrote to Secretary Teller and 
got a copy of the land Iaws. The testimony of Mr. Brastow and Mr. 
Cleghorn, the receiver and register, is that, at the very first time he» 
came there, they gave him, and he took away, several of those circulars 
containing the land Iaws. He says he believes those were received, but 
they were lost, and Mr. Sheridan found them long after the final proof 
was made. It appears, however, that he was there during this time, 
attending contests before those ofBcers. It appears that he represented 
himself to many persons as famUiar with the land làws. He says that he 
ascertainéd the necessity of an oath on the very day and the very hour 
that this oath was apparently taken. In his testimony given at Pueblo 
he. says that, before he left the oflBce, he picked up one of thèse blank 
statements, and noticed that an oath was required, and spoke to Mr. 
Sheridan about what a curions fellow the ofiScer was that had neglected 
it. It seems strange that this information should come to him so soon 
after the time when this oath was apparently taken. 

More than that, at the time that he first went down , he filed a declaratory 
statement in behalf of John Keegan, another in behalf of Thomas Keegan, 
and manyothers; indeed, during themonth of March he filed some 160 
to200 declaratory statements, nearly ail of which were canceled thereafter 
on the aUeged ground of fraud. He testified before the court at Pueblo 
that John Keegan, in whose behalf this declaratory statement was filed, 
was not himself; that he was a gentleman living in Denver, a young man, 
no relative of his, a well-known citizen, who worked at the smelter hère 
for a while, and then, becoming salivated, did outside work; that he un- 
fortunately died between March, when the declaratory statement was 
filed, and November, when thé final proofs were made; and that Thomas 
Keegan was his brother, and had left the city. He says that Mr. Sher- 
idan may hâve met this Mr. Keegan at his own office. Mr. Keegan's 
partner testifies that he never knewsuch a man as John Keegan other than 
the respondent. I took pains to look in the directory of 1883 and 1884 
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and there are no such names as John Keegan and Thomas Keeganj 
no other Keegan than the respondent. Mr. Bloomfield testifies that whan 
Mr. Keegan was there he frequently spoke of this land upon which this 
declaratory statement was filed as his own. He told him what he was go- 
ing to do with it, how he was going to improve it, etc. ; and when Bloom- 
field suggested to him that there was no such occupation, he being a rés- 
ident of Denver, as would entitle him to make final proof, he told him 
that there jhadbeien a récent décision of the land department that pas- 
turing cattle, with perhaps some fenciug, was suffirent to entitle one to 
prove up on the land. Obviously that was a declaratory. statement filed 
on his own behalf, and his sta1;ement that there was some other John 
Keegan is untrue. 

He sayjS that after the first vigit to Del Norte there was a scheme to or- 
ganize an Irish colony there,; and that in May or June he went to Chi- 
cago and attended a meeting for that purpose, at which 45 persons were 
présent. He says that, aftw this Irish colony was projected, he pre- 
pared many declaratory statements, and sent them to Chicago to be filled 
out. While he does not distinctly locate the time at which that Irish 
colony was projected, yet the. obvions import of his testimony is that it 
was not until after ^r. Sheridaq had gone back East for his family. 
The testimony of Mr. Keegan's partner, given under circumstances of 
much embarrassment, and given with great unwillingness, shows beyond 
doubt that, early in March, Mr, Keegan was busy in his ofiice with 
making opt land-ofSce papers, and that there were multitudes of them, 
and that he himself was approached by Mr. Keegan, and two blank 
statements— that is, unsigned- — handed toi him, with the suggestion that 
he sign one and his son the other, and that they thus commence pro- 
ceedings to obtain title; and when there was some suggestion madô as to 
the difficullies which migbt interfère with that scheme, as Mr. Northrup 
was unwilling to leave this city, Mr. Keegan tendered his services as a 
notary to perfect ail that was necessary about making proofs. While 
there were a few- — the exact number I do not recall, perhaps eight or 
nine — who did go and legaUy take land, it seems to my mind beyond a 
doubt that there was a scheme,: tp go there, and, without regard to the 
requirements of the land iawg of the United States, obtain title to a vast 
tract of land, and that Mr. Keegan was part and parcel of that scheme, 
intending to secure for himself his portion of that land. 

It does not stand to reason that one entering upon such a scheme as that 
would dose his eyes to the requirements of the law. It would be against 
human expérience that he should say, " I won't look to see what the law 
requires."-, On the contrary, his course would be the very reverse; he 
would carefully study ail the requirements of the statute, that he might 
see how he could get around them. Further than this, singularly 
enough he appears at Del Norte on the first of , Noyember. The records 
show that he was there conducting a çontest in which Mr. Sheridan was 
interested, though not in respect to this particular tract of land. Sin- 
gularly enough, he meets Mr. Sheridan, with Mr. Walsh and Mr. Feely, 
Mr. Feely being the other witness; ail go on to Del Norte, and are présent 
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there. He says he did not go for the purpose of assisting in making 
Ihis proof, — that he went to look after some mining claim; and yet, by 
some singular conjunction, the parties met. Atthat time Mr. Sheridan, 
according to Mr. Keegan's statement, did not want to prove up; was 
Eurprised at the suggestion, therefore, that he made to him, intima ting 
that he had undisturbed possession of theland, and thathe would rather 
retain the money requisite for payment for a length of time. Yet Mr. 
Keegan testifies he was in constant correspondence with Mr. Sheridan; 
that it wàs he himself who caused -the advertisements to be made of the 
time for making final proof, — the same time being fixed for final proof 
for John Keegan and Mr. Sheridan. 

In the list of witnesses for Mr. Sheridan, John C. Keegan's name is 
given; in the list of witnesses for John Keegan, John C. Keegan's name 
is omitted. He says he furnished the list of witnesses, and yet that he 
did not know that he would be there. It would seem strange that, if 
he was carrying on proceedings for John Keegan and Mr. Sheridan, 
when he gave the list of witnesses for each, he should make a différence 
in the names. It is strange that, if he had caused this advertisement to 
be inserted, he should go at the time, and yet without a thought of 
being a witness; and it is also strange that Mr. Sheridan and the other 
witnesses should also happen to corne at the same time. Ali thèse things 
— and they are but a portion of many which might be mentioned — com- 
bine to satisfy me that this was not an innocent and ignorant raistake, 
and that, while it may be true that the receiver of the land-office did 
forget to formally administer the oath, it is also true that Mr. Keegan, 
knowing what was going on, — the very man who was engineering and 
carrying thèse things through, — was cognizant of the fact that he was 
lending his name as a witness to that which was an untruth, and en- 
deavoring by such means to obtain land from the government. 

It goes without saying that in our profession the highest obligation 
is to truth and honesty, and that he who would be a lawyer should by 
his own conduct, as well as by the advice which he gives to his clients, 
seek to prômote truth and establish justice; and while it is a painful 
duty to perfofm, yet I conceive it to be a duty from which no judge can 
shrink, that whenever the conduct of any member of the bar is challenged, 
if it appears that that conduct is inconsistent with professional obliga- 
tions, and is évidence of moral dishonesty, the court should, discharg- 
ing its duty to the profession and the community, strike that man's 
name off from the roU of the court; and that will be so ordered hère. 
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BoDKiiT, Jr., V. Western Union Tel. Co. 
{Cirmii Oowt, JD. KenUehy. February 14, 1887.) 

Négligence — Pbosimatb and Rbmotb Cause— Tblbgkaph Companibs. 

Plaintiff's pétition alleged the loss, by a flood. of certain barrel staves, o_w- 
ing to the négligence ofthe défendant in not delivering a telegram, contain- 
ing information of the arrivai of a barge upon -which said staves were to hâve 
been shipped, until 80 hours after the receipt of said telegram, although he 
lived Within a hundred yards of defendant'a office. Held, overruling demur- 
rer to pétition, that the plaintifE could recover damages for tbe loss of the use 
oî the barge in its ordinary and usual uses, but that he could not recover for 
the loss ofthe staves whicn might hâve been saved by the use of the barge, as 
it did not appear that the négligence of the défendant was the naturai and 
proximate cause of such loss. 

At Law. The opinion states the case. 

White & Reeoes and /. M. Bigger, for plaintiff. 

Henry Bumett, for défendant. 

Barr, J. Plaintiff allèges that he made a contract with F. Norman, 
who did business in Mound City, Illinois, in which it was agreed he 
(Norman) would pay plaintiff $50 per thousand for ail the staves he 
woùld get ont and deliver to him at Mound City, Illinois. In this agree- 
ment, Norman was to furnish vessels suitable for the purpose of shipping 
the staves from where they were made to Mound City; that he made, 
under the agreement, about 40,000 staves, and had them on or near the 
banks of Mayfield creek, which empties into the Mississippi river at or 
about 10 or 12 miles below Mound City. Mayfield is a small creek, 
which only furnishes water enough to fioat barges, and other like vessels, 
when it is high, and hence it must be used for that purpose when the 
water is high. He allèges that when he was ready wilh his staves on 
said creek, he notified Norman, and it was agreed between them that 
the staves would be shipped whenever the water was at a suitable stage, 
and that Norman was to send a barge to the mouth of Mayfield creek, 
and notify plaintiff, and plaintiff.was to take it from there up the creek 
to the staves, and there load the barge, and deliver the staves to him at 
Mound City. He says that when the water began to rise, and was ris- 
ing rapidly, Norman sent a barge to the mouth of Mayfield creek, and 
secured it at or near the bridge ofthe Mobile Railroad Company, which 
is just above the mouth of Mayfield creek, and that said Norman wrote 
and delivered to the defendant's agent at Mound City a telegram ad- 
dressed to plaintiff, at Bardwell, which was as follows: 

"Mound Citt, Ilm. 

"D. Bodkin, Jr., Bardwell: Barge at Mobile bridge. Get them above as 
soon as possible. ■ P. Norman." 

He allèges that défendant undertook to deliver this telegram within a 
reasonable time; that in fact it was promptly transmitted to Bardwell, 
but défendant failed to deliver it for 30 hours after its receipt at Bard- 
well, although plaintiff lived within a hundred yards of defendant's 
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office, and was actually in defendant's office within that tîme; that this 
failure was because of négligence and carelessness of defendant's agent; 
that plaintiff went, immediately upon the receipt of said telegram, to said 
barge, and found it in good order, and he, without delay, started up the 
creek with it, and did pass up under the Mobile bridge, and ascended 
up the creek until he got to the bridge of the Illinois Central Railroad 
Company, which is a short distance above the Mobile bridge. When he 
got there he found the water had risen so high that he was unable to get 
said barge above said bridge. He says that the water continued to rise, 
and did overflow the banks of said creek, and remained up four or five 
weeks, during ail of which time he was unable to get said barge up to the 
staves. He says that about 20,000 of his said staves were carried off by 
high water, and were entirely lost, and that a large number of them were 
floated ont into the bottom and were recovered by him at great expense 
and labor. He says that, if said telegram had been delivered to him 
within a reasonable time after it was received by the défendant at Bard- 
well, he could and would hâve passed the said barge under the said rail- 
road bridge, and hâve gone to the staves, and loaded them upon said barge, 
long before the water got to such a height as to float them off, and he 
would bave saved them ail, and would bave avoided the loss of them as 
aforesaid, and the delay, labor, and expense of recovering the others. He 
allèges that he was damaged in the sum of $2,000 because of the failure 
of défendant to deliver said telegram within a reasonable time. 

The défendant bas demurreà to this pétition, and insists that, upon 
the facts alleged, plaintiff is not entitled to recover any amount of dam- 
ages. 

Assuming that plaintiff bas a right of action fOr a breach of this con- 
tract, if thére be a breach, and damage, and this seems to be concèded 
by defendant's coùnsel, the question anses, bas there been a breach, and 
was plaintiff damaged? Certainly, a delay of 30 hours in the delivery 
of a dispatch to a person who was within a few hundred yards of the 
telegrapb office was a breach of the contract. It is, however, insisted 
that the dispatch means, "Get the barge above Mobile bridge as soon as 
possible," and as the plaintiff did get it above this bridge, notwithstand- 
ing the delay, there was no damage caused by this delaj'. If this were 
true, then the damage would be nominal; therefore this demurrer should 
be overruled because of the nominal recovery. 

But, as the question of damages bas been discussed by counsel, I shall 
indicate my opinion now. The dispatch is, "Barge at Mobile bridge. 
Get them above as soon as possible." "Them"may, under the allégation 
of the pétition, refer to the staves. If, however, it refers to the barge, 
"above," in this dispatch, does not necessarily or naturally refer to that 
bridge alone, but rather above in the creek. This is clearly the mean- 
ing, taking the statement of the pétition as true, and rëad the dispatch 
by the light ofthose facts. 

The main question is as to the measure of damages if the dispatch 
meant, "Get the barge up to the staves as soon as possible." The gên- 
erai ruie is that, for the breach of such a contract, the party may re- 
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coverthe actual damage sustaiûed, but th en the damage must be both 
natural and proximate. 

In Léonard Y. New York Td. Co.,il N. Y. 544, Babl, G. J., states 
the rule thus: 

"The damages must be such as the parties may fairly be supposed to hâve 
contemplated when they made the contraCt. Parties enteringinto.contracts 
usually contemplate that they will be performed, ar^d not that they will be 
violated. They jmay rarely actually contemplate any dam^ages which woiild 
flow from any breach, and may frequently hâve not sufflcient information to 
know wlîat such damages woiild bé. * * * A party is liable for ail di- 
rect damages which both parties to the contract would hâve contemplated as 
flov?ihg from its breach, if , at the time they entered'into it, they bestowed 
proper attention upon the subject, and had been fully informed of the facts." 

Aldeeson, B., in Hadley v, Baiendaley 9 Exch. 353, states the rule 
thus; 

"Wheré two parties hâve made a contract which one of them has broken, 
the damages which the other party ought to receive in respect of such breach 
of contract shDuld be such as may/aW,v and reasonahly be considered either 
arising naturaUy, i. e., aceording to tbe usual course of things, from such 
breach. of cçntract itself, or such as may reasonablyhe supposed to hâve been 
in the contemplatton ot hoth parties at the time they made the contract, as 
<Ae pro6a6ie re'sùlt of the breach of it." 

In the case at.bar plaintiff is sëeking to recover, not the value of the 
ordinary use of the barge for thè time which he was delayed, but the 
loss of the slaves, which he mi^M. hâve saved from the high water had he 
been in condition to use it, This would be a spécial, and, I think, a re- 
mote, damage, in the sensé of not beîng the usual and a direct damage 
arising from the non-use of the, barge. Hère the barge is not lost by 
reaspn of the non-delivery of the dispatch, but a lot of staves are lost, 
whicïi were intended to be Iqaded upon it, and then the high water is the 
direct cause of the loss. Those staves might bave been saved had the barge 
gotten therp in time; but to make the défendant liable for a loss of prop- 
erty which was really lost by the high water, because it might hâve been 
saved by thé use of this barge, seems to me to be going beyond the just 
rule as to damages in such cases. 

The breach is the non-delivery of this dispatch, and the damage should 
be only the loss of the use of the barge in its ordinary and usual uses; 
not the loss of other property which was not on the barge, and might 
never bave been on it, even if the barge had been there. Scheffer v. 
BaUroad Co., 105 U. S. 249, is a strong case showing how very direct 
must be the cause of the injury for which damages will be given. There 
a passenger was so seriously injured by a railroad accident that he be- 
came insane, ftnd within eight inonths committed suicide. They held 
that the railroad company was not liable in damages for his death, be- 
cause bis own açt was the proximate cause. 

Demurrer overruled for the reasons given. 
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SiMONDS and others v, Peabob. 
(Cireuii Court, D. South CaroUna. April 10, 1887.) 

1. ATTACHMBNT — NON-KBSIDEirCB— PeOPBETT WITHIN JUBISMCTIOir. 

Where, on the trial of the daim of a non-resident intervening claîmant of 
chattels, attached under the law of South Carolina as the property of a non- 
resident debtor, the jury hâve fonnd for the intervenor, the Terdict is con- 
clusive that such debtor has no title in the goods attached; and, in the absence 
of proof of other property within the jurisdiction of the court, the attachment 
suit should be dismissed. 

2. Samb— tFigtitiotjs Ckbdit. 

A contract for the diggihg pf an artesian well 'which, in express terms, pro- 
vidés ïhat the contracter shftll be entitled to be paid for worlî done thereunder 
" only on the completion of the ■whole work, " is an entire contract; and it is not 
, compétent for the other contracting party, in a suit by him to recover for the 
non-performance of the contract, to allow a crédit of $500 for work done, for 
the purpOse of sustaining an attachment oà the gi-ounds of Tion-residence. 
8. Samb— What Sobject to— Eqtjitï in Chattbl Mortoage. 

Ih South Carolina a mortgagee of chattels is the légal owner, and the chat- 
telp so piortgaged cannot be attached for a debt of the mortgagor. A mort- 
gagor nas, therefore, no property in such chattels sufBcient, in case of hls 
non -teaidence; to support an attachment on that ground. ■ 

Motion to Dismiss for wantof jurisdiction. 
Brawley & Bamweli, for plaintiffs. 
MUchM & Smith and Bryan <& Bryan, for défendant. 
Before Bond and Simonton, JJ. 

By thé Codet, An attachment was issued out of the state court against 
certain chattels, as the property of Charles D. Pearce. The ground of the 
attachment was that Pearce was a non-resident, and absent from the state. 
Thereupon Joseph McGee, pursuing the provisions of the Code of Pro- 
cédure, intervened, claiming that the chattels attached were his prop- 
erty. An issue was ordered by the circuit judge to try the issue made 
upon the déniai of this claim. The cause at this stage was removed 
into this court, McGee being a citizen of New York. Upon the trial of 
the issue in this court the jury found that the property in the chattels 
was in McGee. 

The case being now up for trial, the défendant, who has entered a 
limited appearance for the purpose, moves to dismiss the case for want 
of jurisdiction. The ground is that he had no property in the goods 
attached, and that he had no other property within the jurisdiction of 
this court. The jury hâve found that the goods attached are the prop- 
erty of McGee. This seems to end that question. But it is maintained 
that Pearce has a right to an account against McGee, because the évi- 
dence discloses the fact that he has title in them as mortgagee under a 
mortgage executed by Pearce. In South Carolina a mortgagee of the 
chattel is the légal owner. The chattel so mortgaged cannot be levied 
on or attached for a debt of the mortgagor. Lm v. Legg, 23 S. C. 282. 
The same évidence offered in this case was used on the trial of the issue 
made by McGee. It discloses the fact, which is uncontradiçted, that 
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the chattels are now worth $1,500, and that the mortgage debt exceeds 
$2,000. It must be noted tliat the. chattels are attached; that McGee is 
not a garnishee; and that no claim of any kind against him by plain- 
tiffs appears on the record. He is absent, and a- résident of New York. 
A claim against him by Pearce, also a non-resident, whether for an ac- 
count or anything else, is not properly within this jurisdiction. 

The plaintiÊfs, since this term began, admitted in writing on the rec- 
ord that Pearce is entitled to a crédit bf $500, which they agrée to allow 
to him upon the damages recoverable by them in this suit. They main- 
tain that this crédit, which the marshal says he bas attached, will 
save the jurisdiction. The action is for non-performance of a contract to 
dig an artesiah well. This $500 is a sum the plaintiffs are willing to 
allow for work done in part performance of the contract. Pearce has 
Kiade no claim for such an aÛowànce. He could not show bimself en- 
titled to it. The contract for non-performance of which this suit was 
brought is in évidence in this case. It is an entire contract. In express 
tOTms it provides that Pearce shall bè entitled to be paid for work done 
thereunder " only oii the completion of the whole work. " The gist of this 
action is that the work has not been completed. The admission of the 
plaintiffs is at variance with their contract, and the case made. It can- 
not be made and used by them simply for the purpose of creating juris- 
diction. No one can be made a par'ty to a cause in invitum,, unless he 
be found within, or bas pfoperty which can be reached within, the ju- 
risdiction of the court in which the cause is brought. In this case, the 
chattels attached are not the property of the défendant. The other mat- 
ters styled matters of account are not properly in this jurisdiction. 

The attaohment wili not lie. Plaintiffs may discontinue, or take a 
nonsuit, if they prefef. 



Lehman v. McQuown and others. 

{Circuit Court, D. Coloraéo. May 13, 1887.) 

1. Damages— IrrjUNCTioN Bond— WiiONGPtrL Intekkuption of Possessioit. 

Personal property of a debtor was sold at sherifl's sale, and bought by the 
,, . debtor's wife for less than its real value. A créditer thereupon obtained the 
appointment of a receiyér tp take charge of the property so bought, and an 
injunctîon to restrain interférence; alleging that the purchase was not ah 
i honest one. The bond flde» ot the transaction was afterwards established, 
andthe receiver settled nis accounts, and was discharged, and turned over to 
thépurchaser the residùe of the property remainiiig In his hands; a portion of 
the «àmè having been sold byhim. The said purchaser then claimed dami 
ages^upton the injunction bond, against said creditor, byreason of the wrong- 
f ul interruption of her possession of the property. Eeld, that she was en- 
titled to recover. 
8. Same^Mismanagembnt Oï Receiver— Dischakge. 

After such receiver haS settled his accounts, and been discharged, without 

, .objection, suchpurçhaspr çannot recover, as an item of such damages, any 

alleçed loss by reàson of such receiver's mismanagemènt, for which, if es- 

' tablished, thé receiver might hâve been held responsible before his discharge. 
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(. Same— Peofbrtt m Hahds of RecbIveb— Depbeciatioh. 

The amount of an alleged dépréciation in thé value of the property, in such 
case, while in the receiver's fiands, cannot be recovered as an item of dam- 
age, -when it appears that the receïTer did ail he could to dispose of the 
property to the beat advantage. 

4. Same— Lobs of Profits. 

The profits, in such case, which mi^ht hâve been made by the use of such 
property, if the possession of the receiver had not occnrred, are so far spéc- 
ulative that, in the absence of clear testimony, they cannot be measured by 
any exact standard. 

Assessment of Damages on an Injunction Bond. 

8. P. Rose, for plaintiff. 

J. W. Homer, for défendante. 

Breweb, J. , (praUy.') In 1 ,710, (Lehman v. McQaown,') in which an a»- 
Bessment of damagœ on an injunction bond is sought, the facts are thèse: 
In the fall of 1884, one George McQuo-wn was indebted to sundry cred- 
itors. Proceedings were had, by assignment and suit, which culminated 
in a sheriff's sale, in which Mrs. McQuown, the wife of George McQuown, 
purchased the property, By mistake or accident, the principal creditor 
was not represented at the sale, and Mrs. McQuown bought the property 
at mUch less than its real value. The creditor, fancying that the trans- 
action was not honest, after judgment, obtained the appointment of a re- 
ceiver, and an injunction restraining the défendants from interfering with 
his possession^ Then, upon a hearing of the matter before me, I was 
constrained ta hold that, notwithstanding ail the circumstances which the 
creditor showed of suspicion, Mrs. McQuown was a bona fide purchaser 
at a sheriff's saie, and if she made a good bargain it was her good luck, 
and not a fraud upon the creditor. I therefore ordered a decree in her- 
favor, and the property was turned back to her, having been in the pos- 
session of tbe receiver four months, less six days. The property which 
passed to his hands was a stock of wall paper of about $6,800 in value, 
The accoïints of the receiver were settled, and he was discharged. Upon 
an application for the taxation of costs, I charged the whole fées of the 
receiver upon the complainant. As the receivership was not justified, 
and as the receiver took the place of the owner, and conducted the busi- 
ness during that time, it seemed to me no more than fair that that which 
was paid to him for his personal services was an expense which was 
fairly to be borne by the complainant, who had wrongfully put him in 
possession. Now, in addition to that, damages are sought by reason of 
the dispossession of Mrs. McQuown, the owner, and a claim of several 
thousand dollars is presented. She claims a thousand dollars for the dé- 
préciation in value of the stock during the four months; another thousand 
for the injury to her crédit; another thousand for the loss of custom, — 
amounting, thèse différent items and others, to several thousand dollars. 
Another thousand was claimed on the ground that the receiver sold por- 
tions of a single pattern, so as to leave broken and fragmentary pièces 
of comparatively îittle value. 

I hâve hère a mass of testimony. Some of the items of damage, 
certainiy, are not to be considered. If the receiver mismanaged; if he 
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sold împroperly ftorn one pattern, leaving wortMess fragments; în fact. 
if anything he did aâ' receiver was done improperly, ànd to the préjudice 
of Mrs. McQuown,— it is a matter for whîch he should be held responsi- 
ble; but when bis accounts hâve been approved, and he discharged, 
without objection, the court will not inquire, or permit the inquiry, as 
to the way he managed. . 

Again, in référence to the dépréciation in value. The property was 
taken possession of in the cominencement of the wall-paper season in 
April, and was retumed in July; and the claim is made that the prop- 
erty, meantime, had gone down in value, and that this is a matter to be 
taken into account. But this must be ijpon the assumption that the 
property, at the time it was taken possession of, could instantly be con- 
vertQd into money; and .thç illustration which, was vëry forcibly put by 
counselwas of wheat: It is taken possession of to-day, when its market 
value is eo ïnuch; it is held for fouTimonths; its market value goes down, 
-H^ertainly, thftt diminution in- value is something of which the party 
has a right to complain. But it was admitted on the hearing last fall, 
in référence to the taxation of costs, that the receiver had acted prudently. 
He had a stock of goods, which hff had done the best he could to dis- 
pose of, and, if he had not fully succeeded, then it was because it was 
property which could not be thrown at once on the market, and con- 
verted into money at anything like its value. As shown by the very re- 
suit of the sheriff's sale, it was not property for which one could go out 
on the Street and find a purchaeer in the open market; and if the re- 
ceiver has disposedof that property, or so much as he did, in the best 
manner he could, and in a manner which was commended by both par- 
ties, and for cash, it would not be fair to hold that, because he did not 
succeed in disposing of ail the property, the complainant is to be charged 
with the différence between the value in April and iu July of that un- 
disposed of. 

Nor is there much of this testimony that helps me in any way. That 
a party suffers damage when his property is taken out of his possession, 
and placed in the hands of a receiver, goes without saying. Most of this 
testimony is the opinion of witnesses as to how much could hâve been 
made by Mrs. McQuown carrying^on business by herself. If she had 
conductèd business with a number of paper hangers, she might hâve 
made profits on their work; shë might hâve disposed of this entire stock. 
But could she? Was that a season in which there was such a demand 
that any perèon could hâve disposed of this property more rapidly or 
more successfuUy than the receiver? The testimony of two of the wit- 
nesses who appear to be most fanailiar with the trade in this city seems 
to indicate the contrary; and to atrard damages upon the beliefof wit- 
nesses that, if the owner had held the property, she could hâve managed 
it to more profit, is entering upon a sea of spéculation. 

As I said, it goes without saying, that the interruption of the posses- 
sion is a damage; and I think that it is no more than fair that I should 
take this case, upon this testimony of the situation of the parties, the 
amount of the property, the time of the interruption of possession, and 
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do jûst what a jury would probablydo. They would nbt be àble, and 
I do not seé how any one can ait down and figure out, by dollars and 
cents, from the statèments of thèse witnesses, a satisfactory and mathe- 
matical statement of the amount of damages which the party has sus- 
lained. And I hâve done this, in my own mind: Taking the fact that 
this property was of slxty-eight hundred dollars in value; that the re- 
ceiver evidently condueted the business fairly and satisfaotorily, conver1>- 
ing the property into cash, so far as he went, and selllng nothing on 
crédit," — a transaction and course of business which ordinarUy, I think, 
results in more profit than larger sales on crédit; the amount of the prop- 
erty that he returned, and the time which the possession was detained 
from the owner; and alsQ considering the fact that the fées of the re- 
ceiver bave already been taxed against the complainant, — I shall award 
damages in the sum of $250; for which sum, with ail the costs that bave 
heretofore'been taxed, anexecution will issue. 



United StaTes v. Bubkhabdt. ' 
(Cfireuit Court, J). Oreffon. June 32, 1887.) 

PUBJUHT— InSTBUCTION. 

At the close of the instructions to the jury the court, in response to a ques- 
tion from à jnror, said the jury might give the verdict in the case iû which 
the défendant committed the alleged perjury such considération as they • 
thought it entitled to, when it also appeared from the record of the prior ac- 
tion, and the other évidence before the jury, that the jury therein must hâve 
disrejgarded the évidence of the défendant herein alleged to be f aise, ffèld, 
that the instruction was erronéous; and, although the verdict of guilty ap- 
peared to be fully justifled by the évidence, the court could not say, on a mo- 
tion for a new trial, that the errer had no appréciable influence on the resuit, 
and therefore granted a new trial. 
(Sffilabus hy the Court.) 

Indictment for Perjury. Motion for new trial. 
Lewis McArOmr, for the United States. 
W. W. Page, for défendant. 

Deady, J. The défendant is accused by the grand jury of thîs dis- 
trict of the crime of perjury. The indictment states that on Ncivember 
29, 1886, the case of Elizabeik Stnpkton y. Oakland Home Im: Go., an 
action to recover damages for the loss of the New Couch Hôtel, de- 
Btroyed by fire in this city on July 10, 1886, was on trial in this court, 
when it became and was material to the détermination of the issue 
therein whether said building was destroyed by the procurement of said 
Elizabeth, and whether the furniture contained therein had been removed 
therefrom by said Elizabeth prior to said fire; that the défendant, being 
then duly sworn as a witness in said case, willfolly and falsely swore that 
about two weeks before said fire, and about two days before said Eliza- 
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beth ând her family left said building for the aeaside, at Ilwaco, Wash- 
ington Territdry, Timothy Siapleton, her husband, with tbe aid of the 
défendant, and the knowledge and assistance of said Elizabeth, removed 
the furhiture, bedding, crockery, carpets, cooking utensils, and cutlery 
from said hôtel, with the exception of the bedsteads, and the maîtresses 
thereon^ and a sufficient amonntof bedding, crockery, cutlery, and cook- 
ing utensils for four or five peràons who remained in the building after 
the Stapletons left the same, to the Ash-street dock, in Portland, and 
then and there shipped the same, by the Oregon Eailway & Naviga- 
tion Company, to Ilwaco; whereas, in truth and in fact, as the défend- 
ant well knew when he so testified, none of said articles excepting five 
or six pairs of blankets, a small stove, two pulu mattresses, and suffi- 
cient cookinè utensils and dishes to accommodate the Stapletons and their 
children while camping at. Ilwaco, were so removed or shipped, but 
weré destroyed by fire in and with said hôtel on July 10, 1886. The 
défendant pleaded not guilty to the indictment, and was tried thereon 
May 24, 1887, and found guilty. He now moves for a new trial in ar- 
rest of judgment. 

On the argument nothing was said in support of the motion in arrest 
of judgment; and the burden of the argument for a new trial was the re- 
fusai of the court to allow the défendant to offer proof on the question 
whether the Stapletons diâ> cause the New Couch Hôtel to be burned, 
and the remark of the court, in refusing to admit évidence on the sub- 
ject, that the question had been decided in their favor in Stapleton v. 
Oakland Hmie îm. Oo., and was altogether immaterial in this case. 

Certainly there was no error in the exclusion of this évidence, or 
rather in refusing to aUow the défendant to go into the question. As 
was said by the court at the time, if Burkhardt was indicted for falsely 
swearing on the trial of John Doe for the murder of Richard Roe, that 
Doe bought apistol of him, about the tinie of the homicide, such as it 
wasclaimed was used in thé killing, it would be equally absurd and ir- 
relevant to offer évidence in défense tending to prove that Doe did kill 
Roe. The remark that the question whether the Stapletons caused the 
burning of the hôtel had been settled in their favor by the jury that tried 
the Insurance case may hâve been improper. But it was a mère casual 
remark, in the course of the colloquy between the court and counsel, 
and it is not likely that the jury paid any attention to it. And, further- 
more, counsel- for the défendant provoked the remàrk, and is largely re- 
sponsible for it. He endeavorèd to préjudice the case of the prosecution 
by indirectly impressihg the jury with the idea that the Stapletons 
eaused the burning of the hôtel, by insisting, in their présence, that he 
ought to be àllowed to go into that question, and manifesting surprise 
when hé was refused. 

•- Itis also daimed that the évidence is insuffleient to support the ver- 
dict. , ■ ■ 

The evidence'for the prosecution left no room for reasonable doubt 
that the défendant, on the trial of Stapleton v. Oakland Home Ins. Oo., 
willfuUy andf falsely swore that the larger portion of the furniture, par- 
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ticularly în value, of the New Côuch Hôtel, a building fitted for the lodg^ 
ing and boarding of at least 50 persons, was hauled to the Ash-street 
dock, and shipped to Ilwaco by the défendant and Tîmothy Stapleton, 
with the knowledge and consent of his wife, Elizabeth ; that the ar- 
ticles se removed amounted to three wagon-loads,— one two-horse one, 
and two one-horse ones; and the shipment took place within a day or 
two of the departure of the Stàpleton's for Ilwaco, and not earlier than 
June the 24th. It was al6o satisfactorily shown that the Stapletons did 
fiend a camping outfit ofamaU value, as stated in the indictment, on 
June the 23d, from the hôtel to the Ash-street dock, which was shipped 
on June 24, 1886, to Ilwaco, by the Oregon Railway & Navigation Com- 
pany, and that the défendant helped to put thèse things in the wagon, 
and deliver them on the doiak; and there was no testimony tending to 
show that the Stapletons, or either of them, shipped any other of thè 
furniture or fumishings of thifl hôtel to Ilwaco, or elsewhere, about this 
time, oràt ail. 

An attempt was made by the défense to prove that some articles- 
boxes and trùnks — were taken away from thé hôtel during the high wa^ 
ter, and in the early part of June, in express wagons, but it amounted 
to nothing.' In a public house, patronized largelyby the floating, labor- 
ing population, it would hâve been strange ifeipress wagons were not 
«oming and going night and day with the baggage and eflfects of parties 
going to and from the hôtel and steam-boat landings and railway stations. 
But, besides ail this, the testimony did not tend in the least degree to 
identify any of thèse transactions with the wholesale removal of the fûr- 
îiishings of the hôtel thaï the défendant swore took place, with his assist- 
ance, on the day befofe thè Stapletons went to Ilwaco, June the 23d. 

An attempt was also made in the testimony and argument for the dé- 
fense to show that the' défendant in his testimony in thè Insurance case 
did not confine the removal of the articles to one occasion, but left it 
^oflipwhat; iudefinite as to time. But the weight of the évidence is' to 
the contrary. In fact, the impression mâ^e by his testimony in the In- 
surance case, according to my notes, is that the removal of the goods 
Tfas one continuons transaction ; and certainly he said nothing to the 
-cputrary» On the trial of this case, after hearing the witnesses for the 
prosecution and the défense, and having his attention called to the matter, 
he went on the witness stand in his own behalf, and admitted that he 
-swore on the former trial that three wagon-loads, comprising the best 
part in value of the prOpérty of the hôtel, Were taken from there to the 
Ash-street dock within a period of two days, and just prior to the de- 
parture of the Stapletons for Bwaco; that he marked some of the articles 
Ilwaco, and accompa,iiiëd the last load to the dock, and would not say 
Jie did not àccomjpany the other two loads aJso. 

A new trial is also asked on account of an error in the instruction of 
the court. In the progress of the trial the judgment roU in Stapleton v. 
Oakkmd Home Ins. Oo. was offered in évidence by the prosecution, to 
«how thie pendency oif that action, and the issue theréin, whereiu and 
whereabout the défendant is alleged to hâve sworn falselyi After the 
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instructions to the jury were dosed, and they were in the act of retîrîng, 
one of their number asked th^ question, "What effect shall begiven to 
theverdict of thé jury in the insurance case?" to whioh the court re- 
plied, without suggestion or objeiction from counsel, " Give it such con- 
sidération as y ou may think; it entitled to." Upon refiection I am sat- 
isfied that thisj instruction was erroneous. Whart. Crim. Ev. § 602a. 
And while I feel satisfied that the verdict of the, jury is fully justified by 
the évidence, without this instt^uction, yet I cannot, in the nature of ■ 
things, be assured that. it did nçt hâve some appréciable influence on 
the resuit. , The verdict in thO; insurance case, in , connection with the 
évidence, showed that the jury, it* finding for the plaintiff, must hâve 
dishelieved the evidence.bf the défendant, and that fact may hâve had 
Borne influence with the jury in IJiis case in finding that the défendant 
was guilty of perjury. 

It ia to be regretted that this àpparqntly jus.t verdict must be set aside 
on account of this error. But the défendant, whatever may appear to 
be the merit or demerit of his case, is entitled to the verdict of a jury 
thereon impaneled to try the same, without référence to the finding or 
opinion of anyother jury in any other case to which he was not a party. 

The motion for a new trial isi allowed, and the défendant is held to 
bail toawait such trial in the sum of $2,000. 
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(Oireutt Court, SL D. Georgia, W. D. , June 15, 1887.) 

Insanitt— As A Dépense — Burdbn of Phoof. 

When a défendant sets up ^ plea of insanity, he assumes tlie bnrden of proof 
to Bustain thé plëa. j 

Samé — Evidence — Abnobmal Stsencith. 

The possession of spasmodic and abnormal muscular strength, coïncident 
with great and continuons wakef ulness, a deranged System, great restlessness, 
an abnormal bulging of the eye, With a vacant expression, are évidences of 
insanity. 

Same — Mania. 

A party who believes that he tas not slept a moment for more than eîght 
years is suffering from a mental delusion which amounts to a mania on that 
subject. 

Same— PowBB to Distinouish b^twebn Right and Wrong. 

If ône charged with crime possésses that degrés of mental intelligence which 
enablea bijsa tp distinguish betwegn right and wrong, as to the particular mat- 
ter involved in thé crime for which ne is on trial, ne is held responsible for 
his action, although he may sufléir from a mental aberration on other matters 

■ Bot connected therewith. .'■■'■ 

Bamb— Manneb dp Testifting. > 

While the prisoner's manner of ; testifying, his gênerai bearing as a wit- 
ness, the intelligibility and continuity of his testimony, are important matters 
to be considered by the jury, thèse arô not conclusive on the question of his 
mental soandness. 
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t. Jtjbt— Province op— Punishmbnt. 

The jury can hâve no proper concern with the character or extent of the 
punishment flxed by the statute. 
{Syllabua by Vie Court.) 

Du Pont Qmrry, U. S. Atty., for the United States. 
Mr. Thurman, for défendant. 

SpEERj J. {charging jury.) The défendant, Francis T. Ridgeway, is 
on his trial, charged with the offense of carrying on the business of an 
illiclt distiller, and working in a distillery in violation of law. It will 
not be necessary, in view of the simple and well-understood character of 
this offense, Miat the court should give you any définition of what is, in 
contemplation of the law; an illicit distillery, or what is working in such 
a distillery* That you already understand. The issue to which the in- 
structions of the court willbe directed relates to the question of the guilt 
or innocence of the défendant on two grounds: (1) Did he carry on the 
business of an illicit distiller, m did he work in an illicit distillery, as 
charged in the accusation? (2) If he did, is he a man of that degree 
of sanity or soundness of mind that he is legally responsible for his 
actions? 

In. this, as in ail cases of accusation of crime, it is incumbent on the 
prosecution to prove its case to the satisfaction of the jury, and beyond 
a reasonable doubt. Hère the prosecution relies upon circunistantial év- 
idence entirely, and in ail cases of circumstantial évidence it is the rule 
that the évidence should so unerringly point to the guilt of the aecused, 
that there will remain no reasonable hypothesis or explanation of the 
circumstances consistent with his innocence. If, however, the circum- 
Btances so distinctly and necessarily point to his guilt as to leave no such 
reasonable hypothesis consistent with his innocence, it is quite as much 
the duty of the jury to convict as it is where witnesses testify positively 
to the facta charged in the accusation. The government relies upon 
thèse facts: It is in évidence that an illicit distillery was found upon 
the premises belonging to the défendant, within 300 or 400 yards of his 
house, with a plain beaten: path or roadway from his house to the dis- 
tillery ; that the location of the distillery was such that, in the opinion of 
the witnesses, the défendant must hâve known that the distillery was there. 
It was situated, they say, in a narrow swamp. There were no obstruc- 
tions between the distillery and the résidence of the défendant, save the 
Mnge of the swamp in whioh the distillery was located. Certain prod- 
ucts of the distillery, it is stated, were found at the defendant's house, 
tending to show that he was connected with it. A portion of the refuse 
of the distillery "slops," as the witness caUed it, were found in the hog-pen 
of the défendant, where the defendant's hogs had been fed and were be- 
ing fed. A worm and a cap, which are necessary parts of the distUling 
apparatus, were found in a crib near the defendant's house. It is true, 
however, that it does not appear that the défendant had control of that 
crib. It is in évidence, and not disputed, that the crib was under the 
control of one of the witnesses who was introduced, and was used by him 
v.SlF.no.S— 10 
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for hig own purposes; that it was locked; and that witness carrîed the 
key to it. It is also in évidence that the lock was of a very simple 
make and construction, and could be easily opened; and it was readUy 
opened by a simple instrument in the hands of one of the witnesses for 
the government. It is also in évidence on the testimony of that wit- 
ness, who stated that he owned the crib or controlled it, that he didn't 
put this worm and cap in the crib, and that it was not there when he 
left the crib, and locked it that morning or the day before; and it is also 
in évidence that there was no other man on the premises except the de- 
fendant. Now, do thèse facts so distinctiy point to the guUt of the* de- 
fendant as to leave no other reasdnable hypothesis save that of his guilt? 
You will probably look for a reasonable explanation of thèse circum- 
stances, and, if you can find it, it is your duty to give the défendant 
the benefit of that doubt, and acquit him. But if, on your oaths as 
conscientious men, you feel it your duty to conclude that thèse facts 
nnerringly and reasonably point to bis guilt, and that there is no other 
reasonable explanation of them, It is your duty to convict him; and I 
charge you, further, that you wUl apply to this question the same raie 
with regard to reasonable doubt which you are authorized and réquired 
to apply to ail cbarges of crime against a défendant. 

If you find that there is a reasonable explanation of thèse criminatory 
Circumstances consistent with ihe'defendant's innocence, your labora will 
stop there, attd it will be your duty to acquit the défendant; or if there 
is such a drtubt as to whether or aot there is a reasonable hypothesis con^ 
sistent with his innocence, such a doubt as an'ordinarily prudent man 
Would action or décline to act on, then it would be your duty to acquit 
the défendant. If, however, you find that thèse facts do point strongly 
to his guilt, uiider the rule I hâve given you, you will then advance to 
the next inqUiry. Is he, in the opinion of the jury^ upon the considér- 
ation of ail the évidence in this case, a man of thatdegree of mental 
soundness that he is responsible for his actions? 

Now, the défendant, through his counsel, sets up the plea that he is 
not legally responsible, on account of insanity; and upon that subject the 
burden of proof is on the défendant. As ail men, for the purposes of 
Society, are presumed to be innocent until proved guilty, so ail men are 
presumed tô be sane until the contrary is made toappear by proof; and 
it logically foDows that thé man who insists that he is insane bas upon 
him the burden of proof to destroy that presumption to which I hâve 
called your attention, namely, that ail men are presumed to be sane until 
the contrary is proved. 

Will you be justified in conoluding that this défendant is of unsound 
mind, — so utiëound as to render him legally irrè^ponsible for his crim- 
inal actions? To détermine this you will likewise look to the évidence, 
and there ismuch évidence upon this subject. Gne witness, Mr. Mo- 
Kibben, a lawyer, testified that he had known the défendant since he 
(the witness) wâs a boy; that thé défendant was "a perfect idiot." An- 
other witness, Judge Andersen, testified that he had known the défend- 
ant; and that while he regards him capable of distinguishing, to a cer- 
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tain extentjrîglit from wrong, yet he does not think that he possessed 
that degree of mental capacity which wduld enable him to know that it 
was wrong to carry on the business of an illicit distiller. Still another 
witness — another Mr. McKibbin — had known the défendant since boy- 
hood; that the défendant had certain manias; that he had a mania on 
the subject of taking medicine; that he heard défendant say that he 
had for a time lived on a certain patent medicine; that another mania of 
the défendant was that the défendant took a whole bottle of calomel, (the 
witness did not state the size of the bottle, and whether it was large or 
small,) against the protest of those who witnessed the act, who sàid that 
to drink water would kill him, ran to the spring, and drank as much 
water as he could. The witness also spoke of the fact that the défend- 
ant, as a young man, was abnormally strong; that he would, at a log- 
rolling, with one haijii pull down the most powerful negro man at the 
handspike, and the défendant would say at such times that one of his 
"speUs" was on him. The défendant himself testifies. He does not 
say that he is insane, or even intimate that much; but he testifies that 
he is able to carry on his own business. It appears in évidence, also, 
that the défendant had a small farm; that he made ail the contracts for 
its control and management. Ail of the witnesses agrée that he is a 
man of good character; a man of integrity; and they say that theyhave 
never heard aught ^ainst him. The défendant tells you that he suffers 
from great sleeplessness, and he testifies on oath that he has not slept a 
moment for eight years and some months and some days. 

Now, gentlemen, that is about ail the évidence which has been sub- 
mitted for your considération, and upon which you must détermine the 
question hère involved. I charge you, gentlemen, that certain éléments 
of insanity do appear in this évidence. For instance, the spasmodic pos- 
session of abnormal muscular strength, or unnatural physical power, is 
laid down by the works on médical jurisprudence as évidence of insanity; 
not conclusive, however. The châracteristic of great wakefulness is an 
almost invariable attribute of insanity. There are certain other physical 
characterietics to which I think proper to call your attention in this con- 
nection; a deranged System; grëat constipation of the digestive organs; 
great restlessness; an abnormal bulging of the eye; a dryness about the 
same organ; a peculiar vacuous expression of the eye which bespeaks a 
vacant mind. Thèse are ail évidences of insanity. But there may be 
disorder of the mind and great eccentricity existing, which may never- 
theless co-exist with a degree of responsibility and intelligence with re- 
gard to his actions which will make a man who suffers from that dis- 
order or eccentricity responsible for violations of the law which he may 
commit. The rule may be fair'ly stated to be this: If he possesses that 
degree of mental intelligence which enables him to distinguish between 
right aiid wrong as to the particular matter or matters involved in the 
charge of crime fcr which he is on trial, he is held by the law respon- 
sible for his actions, notwithstanding he may hâve sufFered generally 
from delusions, and that he may be the victim of manias on other sub- 
jects which do not affect or relate to the matter about which he is ao 
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cused; and if yoU find from the évidence hère that the défendant exhiba 
its great eccentricity, and that he has a disorderèd mind on the sub- 
ject of mpdicine, that he suffers from a mania on the subject of sleep, 
nevertheless, if you believe from his testimony, and from the testimony 
of ail the witnesses, what they say about his réputation for integrity and 
honesty, and the fact that he carries on his own business to a certain 
extent, and, from the intelligibility of his testimony, that he is capable 
of distinguishing between right and wrong in the matter of violation of 
the internai revenue laws relating to illicit distiliing, it will be your 
duty to convict him, if you think him guilty otherwise. You will ob- 
serve that those men who hâve manias upon certain subjects, and yet 
who are capable of distinguishing between right and wrong as to the 
crimes they may commit, will be exceedingly dangerous men to society 
if they are permitted by the courts of the country to escape because 
they may be tpentally disorderèd in- other respects. The test is a prac- 
tical one, a reasonable one, and one which I am quite sure you under- 
stand. It is in this case the possession of that degree of mental sound- 
ness which wDl enable the prisoner to distinguish right from wrong in 
the matter of illicit distiliing. If so, it is your duty to iind him guilty; 
if not, it is your duty to acquit him. And if you hâve a reasonable 
doubt, which doubt is caused by the évidence, or the want of évidence, 
on this point, it is your duty to give him the benefit of that doubt, and 
acquit him, 

I repeat that the burden of proof is on him to show insanity. In that 
connection it will be your duty to cônsider his remark when the revenue 
ofScer came to his house, and informed him that they had found a stili 
on his place. He said, "Who reported that distillery?" You will also 
look to his own mftnner of testifying, and his gênerai bearing as a wit- 
ness, and the intelligence and continuity of his testimony. While highly 
important, that is not an unerring test of mental capacity. Many men 
who were distin<;tly and decidedly insane hâve been able to converse 
with great intelligence upon every other subject except that particular 
subject upon which their insanity existed. Very interesting instances 
of thèse are found in the works of médical jurisprudence. One particu- 
larly interesting instance was cited by the great advocate, Erskine, on 
the trial of Hadfield, charged with treasonable assault on George III. 
There the plea of insanity was set up. Erskine recalled a case where a 
man had not only conversed with great intelligence, but had baffled the 
most skillful interrogatories, by the most expert examinera, in their ef- 
forts to show that he was insane, and the jury were about to render a 
verdict against the keeper of the mad-house where this man insisted he 
had been improperly confined, when the keeper came into court, and 
directed that he be asked if he was the Lord and Savior of mankind; 
and the witness immediately said: "Of course, I am the Christ." Then 
his insanity was clearly perceived.i • Another case was likewise cited 
by Lord Erskine where a man charged with insanity possessed appar- 
ently like intelligence and ability to disconcert those who were exam- 
ining him, until some référence was made to the princess who was in 
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love with him. He immediately declared that he was truly the object 
of her affection, and that she had been writing him letters in cherry juice. 

Thèse manias may or may not exist to that extent which will disor- 
der the mind, and which will rénder a man irresponsible for his crime. 

Now, clearly, from the testimony of the physician, this man sufifers 
from a mania upon the subject of wakefulness. Hehimself testifiesthat 
he has not been asleep for eight years. Either he is dishonest in his 
statement, or is suffering under a mania in regard to that subject. The 
physician testifies that this is a physical impossibility. Now, does that 
mania, or other manias, so disorder his mind on other subjects that he 
is irresponsible as a criminal? If it is simply a mania on the subject of 
sleeplessness, and if he has intelligence sufficient to distinguish between 
right and Wrong, particularly between right and wrong on the subject 
hère involved, namely, that of illicit distilling, it would be your duty 
to eonvict him. 

Something has been said about the punishment which, in case of con- 
viction, the défendant would be subjected. With this subject you hâve 
nothing whatever to do. That is a matter entirely for the court, and I 
am sure you will feel that you can safely trust the court with that 
duty, in case you should find it your duty to eonvict. The ques- 
tion which you, by your oaths and by thelaw are to détermine, ia the 
question of the guilt or innocence of the accused, and you will frame 
your Verdict under the rules and instructions; Ihave given you, after 
your considération of the évidence. Your verdict will be the usual ver- 
dict. If you find that the défendant cominitted the offense, and that 
he is responsible, — thatheknows the différence between right and wrong 
in the matter of illicit distillation, — your verdict will be, " We, the jury, 
find the défendant guilty." If you find that the prosecution has failed 
on either of those propositions, your verdict will be, "We, the jury, find 
the défendant not guilty." Or, if you bave a reasonable doubt, your 
verdict will be, "Not guilty." As you believe, gentlemen, from the évi- 
dence, 80 you will find. Retire and make up your verdict. 
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{OireuU Court, D. Oonneeticut. May SO, 1887.) 

1. Patents for Invektions— Impkovbd Dhite-Chain'. 

Letters patent No. 154,594 were issued September 1, 1874, to one Ewart, for 
an improved drive-chain. Eeissued letters were granted April 20, 1875, Jane 
15, 1880, and February 15, 1884. The claim of the original patent was for 
driving-chain links, notched orreduced at aparticular place, and constructed 
with couplinghooks; the object of the invention being the construction of 
a Chain capable of easy detachment, but not liable to casual séparation. The 
spécification of the third reissue difEered from the original only in clearness 
of descrijjtion; the flrst claim of said reissue being for the combination, in a 
drive-chain, of the coupling hooks, c, and side-bars sufflciently small, close to 
the end-bars, to pass through the opening of the hook, e, as shown and de- 
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scribed." In the dravîngsof the original and the reissued patents tlie liook 
was upon one end of the link, and an intégral part thereof. On August 18, 
1885, letters patent No. 324,784 were granted to one Seldner, under which de- ' 
taohable driTe-chains Were made witfi a hook similar in shape to Ewart's; the 
links, however, not being intégral -with the same. EeJd, that there was noth- 
ing in the Ewart method which required the links to be intégral with the 
hooks, no diflference of function heing involved; and the Seldner patent, 
therefore, ihfringed said last reissue. 

8. SaMB— OONSTEUCTION OF CLAIM. 

The second claim of said last reissue, viz.: "The combination, in the open 
link, of a drive-chain of the end-bar, i, provided with a coupling hook, and 
an opposite end of the link adapted to be coupled to the hook of a corre- 
spondingly constructed link, to form a chain, substantially as set f orth, "—was 
broader than the original; the means of a notched or reduced portion of the 
Bide-bars being omitted, and the précise character of the coupling not being 
described. Sdd, that it would therefore be construed as limited to links 
coupled by the means described in the flrst claim above mentioned. 

Benj. F. Thurston and Charles K. Offield, for plaintiff. 
Wm. Pinhney Whyte, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant from 
the all^ed infringement of reissued letters patent No. 10,444, issued 
February 5, 1884, to William Dana Ewart, assignée to the plaintifi", for 
an improved drive-chain. The original patent, No. 154.594, was is- 
sued September 1, 1874. The first issue was applied for December 15, 
1874, and was issued April 20, 1875. The second reissue was issued 
June 15, 1880. 

The spécification of the third reissue, which differs from the original 
spécification only for the purpose of clearuess of description, describes 
the invention as, follows: 

"My invention consiste in a drive-chain which is made up of détachable 
links, for the purpose of readily substituting new links for broken ones, or 
changing the length of the chain, while, at the same time, the links are not 
liahle to casual detachment, as hereinafter more f uUy described. The foUow- 
ing is a description of my invention: The links, A, are preferably of a rect- 
angular form, longer than they are broad, their side-bars, a, a, being round, 
or nearly so, and their end-bars, 6, 6, being constructed as shown in the an- 
nexed drawings. The end-bar, &, is made with a broad hook, c, which is 
about three-quarters of a circle, and which is adapted to the réception and 
working within it of the end-Bar, 6. For the purpose of Connecting the links, 
to make a chain of them, and disconnecting tliem readily, one of the side-bars 
of each link is made sufflciently small near the end-bar, 6, to pass through the 
opening of the hook, c." 

The two claims of the présent reiss'ue are as follows: 
"The combination, in a drive-chain, of the coupling hooks, c, and side bara 
suflaciently small, close to the end-bars, to pass through the opening of the 
hook, c, as shbwn and described. (2) The combination, in the open linfc of 
a drive-chain, of the end-bar, 6, provided with a coupling hook, and an oppo- 
site end of the liiils: adapted to be coupled to the hook of a correspondingly con- 
structed link, to form a chain, substantially as set forth." 

The single claim of the original patent is as follows: 
"Driving-chain links, notched or reduced at e, and constructed with coup- 
ling hooks, c, substantially as described." 



EWART MANUF'G CO. V. BKIDGEPOET MALLEABLE ISON CO. 151 

The first claira of the fitst reissue, which was applied for three and 
one-half months after the original patent was granted, is the sapie as the 
first claim of the présent reissue. The second claim is as folio ws: 

"(2) The combination, in the open link of a drive-chain, of the end-bar, 6, 
provided with a coupling hook, and the end-bar, 6, adapted to be coupled to 
the hook of a corresponding Unk, to form a chain, substantially as shown." 

The invention, as shown in the original patent, was the combination, 
in a drive-chain in which the links are connected by hinge-like joints, of 
coupler hooks having throats too small to permit the passage of the end 
bar of the link through said opening, with side-bars sufficiently small, 
at the part close to the end-bars, to pass through said coupler hook 
throats, whereby the coupled parts of the chain, while capable of easy 
detachment when tumed into an unusual relative position, are not liable 
to oasual séparation. The évidence in regard to the state of the art at 
the date of Ewart's invention is to the effect that the patentée was the 
first inventer of a chain ha.ving links and hooks constructed substantially 
as shown iû the patent, so that any of the links may be coupled and un- 
coupled only when the parts to be thus afiected are turned into an angle, 
but are not liable to casual detachment when the chain is in a working 
condition. ïn the drawings of the original and of ail the reissued pat- 
ents thë hook is upon one end of the link, and is an intégral portion 
thereof. 

The défendant makes drive-chains, under letters patent No. 324,734, 
issued August 18, 1885, to Joseph J. Seldner. The difiference between 
the two devices is that the couplings of the Seldner chain are detached 
from the links, and are divided by a central partition into two separate 
siots,the partition being of the sameheight as the coupling, and provided 
with flanges upon its opposite edges. The reduced side-bars slide end- 
wise into the sockets of the couplers, which are received between the side- 
bars, and are uncoupled, in the same way as in the Ewart patent. The 
links of the Ewart chain are ail intégral with its hooks. The links of 
the Seldner patent are not intégral with its double hooks. The shape of 
the hooks is the same. 

The questions in the case are whether the original patent is limited to 
links having hooks as an intégral part thereof, and whether the third re- 
issue is an improper enlargement of the original patent. The défendant 
introduced in évidence a certified copy of a claim erased from the orig- 
inal Ewart application, which claim is as follows: "Hooks, c, combined 
with notches, e, and driving-chain links, substantially as and for the 
purpose described." The file wrapper and its contents were not intro- 
duced in évidence. The inference which the défendant desires to draw 
from the fact that the chain was erased, is that the patentée endeavored 
to obtain a claim for detached or separate hooks, but was compelled to 
abandon it, and be content with a more limited statement of his inven- 
tion, and that therefore he cannot now be permitted to claim that detached 
hooks are properly included in the reissue. The plaintiff's expert testi- 
fied orally, without objection, that he was familiar with the history of 
the original patent, and that the patent-office requested a sélection to be 
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made from the two daims of the application, because they stated pre- 
cisely the same invention, and were objectionable upon that ground only 
and net because they stated différent inventions. In the absence of any 
other évidence upon this point, I shall consider that an enlarged claim 
was not intended to be made and was not abandoned. 

The first claim of the présent reissue describes the same invention 
which was described in the sole claim of the original patent, and noth- 
ing more. Neither the principle of the invention, nor the description 
of it, nor the claim in the original patent limited it to hooks intégral 
with the links. That was the Ewart method of construction, but noth- 
ing in the patent makes the invention, as claimed and described, to dé- 
pend upon that construction. The différence between the two methods 
of construction is formai, not involving a différence in function. Reed 
V. OAose, 25 Fed. Rep. 94. The. part of the invention whioh is vital is 
the means by which détachable links can be coupled so as not to be lia- 
ble to casual detachment, and which consist in the described construc- 
tion of hooks and bars, or such a construction as is équivalent thereto. 

The second claim of the présent reissue was intended to be a broader 
claim than the first, and omits mention of the manner in which the end 
bar of the link is coupled with the hook, viz., by means of the notched 
or reduced portion of the side^bars, and the précise character of the 
coupling hooks is not described. It could therefore cover, unless a lim- 
ited construction should be given to it, a drive-chain in which two links 
were uncoupled by being turned into an unusual relative position, al- 
though the side-bar did not contain the notched or reduced portion, e. 
It closely resembles the second claim of the first reissue, which was 
promptly applied for. 

In the-absence of any more knowledge than is furnished in the record 
of this case, in regard to the reasons which induced the patentée to ask 
for the second claim of the first reissue, I do not think it wise to treat 
this claim as void, and to require a disclaimer. The question which is 
of practical importance in this case is whether the original patent was 
limited to hooks intégral with the links, for, if it was not, it will hardly 
be contended that the first claim of the présent reissue is not infringed. 
I shall therefore construe the second claim as limited to links which are 
coupled with the hooks, c, by the means shown and described in the 
first claim, or by means équivalent thereto. 

Let there be a decree for an injunction against the infringement of the 
claims, as thus construed, and for an accounting. 
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Meebs V. Kelly. 

(dreutt Court, S. JD. Neui York. May 16, 1887.) 

Dbbign Patent— Photographic Album Leaf— Patentable Noveltt. 

A design patent, No. 14,961, was issued April 15, 1884, to Stephen Meers, for 
a photographic album leaf. It consisted of an exterior plain border or 
frame, apparently elevated, inclosing a border or frame, with a roughened 
or pebbled surface, and, within this, pockets apparently raised for the pur- 
pose of holding the pictures; thus making three mats or frames. The dé- 
fendant sold photograph albums with two borders surrounding the pockets, 
— one border pebbled, the other smooth, — not raised, but even with the sur- 
face of the Bheet. As shown by the évidence, album leaves with pebbled 
Surfaces surrounding the openings through which the pictures are seen were 
old; and smooth borders surrounding pebbled pockets, and pockets with or- 
namented edges, were also old. Heta, that said patent, if limited to the spé- 
cifie design shown, mighfbe a ^ood design patent; but if construed to in- 
clude, generally, a plain border inclosing a pebbled border, which inclosed 
a pocket, it was wanting in patentable novelty, and a bill flled against the 
défendant to restrain inf ringement m'ust be dismissed. 

/. Miiton Stearns, Jr,, for plaintiff. 
Andrew J. Todd, for défendant. 

Shipman, J. This is a bill in equity to restrain the défendant from 
the alleged infringement of design patent No. 14,961, issued April 15, 
1884, to Stephen Meers, for a photographic album leaf. Letters patent 
No. 293,054 were issued February 5, 1884, to the same patentée, for 
an improvenient in photographic albums. The improvement consisted, 
in part, in dispensing with a large portion of the pasteboard which is 
ordinarily used inside the leaves of photographic albums, and, in part, 
in embossing the edges of the openings in thé leaves, and thereby mak- 
ing raised pockets for receiving the pictures. The rim of pasteboard 
upon the edges of the leaf is also raised or elevated above the adjoining 
surface of the leaf. The spécification of the design patent says that the 
"leaf is ornamented by a frame. A, the surface of which is roughened or 
pebbled, and which incloses the pocket or pockets, B. The roughened 
frame. A, is inclosed in a frame, G. This roughened frame imparts to 
the leaf an ornamental appearance." The claims are as foUows: 

"(1) The design for a photographic album leaf, consisting of the roughened 
frame, A, inclosing the pocket or pockets, B, as shown and described, 

" (2) The design for a photographie album leaf, consisting of the exterior 
frame, C, the roughened frame, A, inside of the frame, C, and the pocket or 
pockets, B, inside of the roughened frame, A, as shown and described." 

The frame, A, is a border of grained or roughened surface surround- 
ing, for a certain distance, the pocket or place to hold pictures, and the 
frame, C, is a smooth border between A and the edges of the leaf. Thèse 
borders hâve the effect of mats or frames for the picture. The drawings 
of the patent represent the pocket as apparently raised above the sur- 
rounding surface, and the border, C, as raised above the frame, A. 

The défendant sells albums having leaves ornamented with borders, 
A and C, sarrounding a pocket, not raised, but even with the surface of 
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the sheet. The pasteboard in his leaves extends nearly to the pocket, so 
that the border, C, is upon a level with A. 

At the date of the invention, photographie album leaves with pebbled 
surfaces surrounding the openings or spaces in the leaves through which 
the pictures are seen, were old. A smooth border surrounding a peb- 
bled pocket, and a pocket with ornamented edges, were also old. In 
view of the state of the art at the date of the application for a patent, 
there was nothing indicative of invention in surrounding an 'ornamented 
or unornamented opening or pocket with a pebbled border which did not 
extend to the edges of the sheet. If the patent is construed to include a 
plain border inclosing a pebbled border, which incloses a pocket, then 
it does not coutain patentable novelty, because pebbled surfaces sur- 
rounding the openings in album leaves were old at the date of the im- 
provement, and there was nothing patentable in limiting the area of 
the pebbled surface. If the patent is limited to the design which the 
patentée made, and which is shown in the drawings, and which consists 
of an exterior plain, apparently elevated, border, inclosing a pebbled 
border, which inclosed a pocket apparently raised, thus making appar- 
ently three mats or frames for the picture, it is a good design patent. 
Such a design has a pleasing effect, which is peculiar to itself, seems to 
be novel, and has thenecessary élément of invention. 

There is no infringement, and the bill is dismissed. 



Estes and others v. Worthinqton. 
lOircuit Court, 8. D. New York. May 10, 1887.) 

1. Thade-Mabk— TiTLE. "Chattbkbox" — Injunction. 

In the year 1866, one Johnston originated the title "Chàtterbox" upon a 
séries of bocks which he caused to be compiled, containing illustrations and 
stories of a class and style adapted to young persons. The books had a dis- 
tinctive appearance and manner of cover and printing, and they became uni- 
versally recognized in England and the United States as books which had at- 
tained a well-known and highly-appreciated character. The said Johnston 
afterwards assigned to the plaintiflthe exclusive use of the title in the United 
States and Canada, and the publica.tions were made simultaneously in Eng- 
land, by Johnston, and in this country, by the plaintiflf. The défendant pub- 
lished juvénile books bearing the title "Chatterbox" upon the cover, ahd 
similar in external fippearance and gênerai style to the plaintifï's books, but 
with différent contents. The plaintiflf thereupon filed his bill to restrain such 
publication by the défendant. UeM, that he was entitled to the relief sought. 

2. Same. 

An exclusive right to said title, "Chatterbox," used as name for character- 
izing a serléà pf juvénile books, is not defeated, on the ground of a prior ap- 
propriation, by the publication, in 1853, for two successive months, of a 
monthly newspaper called "Chatteris Chatterbox," not intended for young 
people; nor by the publication, in 1807, in a volume of poems called " Original 
Poems for Infant Minds," of a poem called "The Chatterbox;" nor by the 
publication, in 1861, of a book called "The Favorite Scholar," containing a 
prose story called "Little Chatterbox. " 
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John L. S- Roberts&nàQeo» G. Frdinghuysen, for plaiatîffa. 
George A. Blaclç, for defen<iant. 

Shipman, J. This is a bill in equity, to restrain the défendant from 
the infringing use of the plaîntiffs' titîe, "Chatterbox;" the said word 
being alleged to be a well-known trade-mark of the plaintiffs, as assignées 
ôf James Johnston, and designating a well-known séries of books, of a 
juvénile character, which are compiled by the said Johnston, and are 
published in this country by the plaintiffs, and it being alleged that the 
défendant bas imprinted the same trade-mark upon his juvénile publi- 
cations of substantially the same class, style, and character as those 
made and issued by said Johnston and the plaintiffs. The most fm- 
portant facts in the case are stated in tlie opinions of this court in the 
similar cases of Estes v. Williams, 21 Fed. Rep. 189, and Edes v. Leslie, 
27 Fed. Rep. 23. 

In addition to the faet that James Johnston assigned to the plaintiffs 
the exclusive use in this country and in Canada of the name "Chatter- 
box" for the term of 10 years, from January 1, 1880, he also agreed to 
furnish for said 10 years, and bas furnished, to the plaintiffs, since the 
date of said agreement, duplicate electrotype plates of ail his juvénile 
books bearing the name "Chatterbox;" which books, bearing said name 
and containing the same illustrations and reading matter, hâve been is- 
sued simultaneously in London, by the said Johnston, and in Boston, 
by the plaintiffs. In 1884 the î^reement was modified, so as to pro- 
vide that the privilèges previously assigned and promised should be en- 
joyed for such times as the plaintiffs should pay therefor £1,000 per 
annum. 

Johnston was the originator, in the year 1866, of the title "Chatter- 
box" upon a continuons, annual séries of books which he caused to be 
compiled, containing illustrations and stories of a class and style adapted 
to young persons. His séries called "Chatterbox" has become widely 
known and very popular in England and in this country, and his "Chat- 
terbox" books hâve had a distinctive title or name, appearance, style, 
and mauner of cover and of printing, which caused them to be univer- 
sally recognized as the books which had attained and had maintained a 
well-known and highly-appreciated character. 

The effort of the défendant to show that the title "Chatterbox" had 
been appropriated, before Johnston's time, to a séries of publications 
or Works of a juvénile character, bas failed. In 1852, a monthly news- 
paper, of an unrefined and coarse character, called the Chatteris Chat- 
terbox, was published for two successive months in the English town of 
Chatteris. It was not designed for the use of the young. Miss Jane 
Taylor and her sister Miss Ann Taylor published, in the year 1807, in a 
volume of poems called "Original Poems for Infant Minds," a poem of 
five verses, called "The Chatterbox," and a book published in this 
country in 1861, called "The Favorite Scholar," contained a prose story 
called "Little Chatterbox." Thèse instances of the use of the word do 
not show an appropriation of the name to a séries of books of juvénile 
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character for the purpose of characterizing the séries, as the name was 
applied by Johnston. By association, this title, when usedupon' juvé- 
nile boolâ of illustrations and stories, pointed " distinctively to the 
origîn or ownership " of the bookô tô which it was applied, and the name 
has acquired "an understood référence'-' to the English séries, whose 
character has beconie widèly known. Cwnal Go, v. Clorh, 13 Wall. 311; 
Manufacturing Co, v. Tramer, 101 II. S. 51. 

The défendant has published, or caused to be published, divers juvé- 
nile books, of which complainants' Exhibit Worthington Chatterbox, A 
to K, are examples, which bear upon the covers the name or title "Chat- 
terbox," and which, some in a greater degree than others, strive to imi- 
tatf the external appearance and the gênerai style and manner of cover 
of the plaintifis' books, and simulate the appearance and décoration of 
the plaintiffs' Chatterbox séries, but do not contain the contents of their 
books. Such use of the name, especially as it is coupled with an imita- 
tion of the gênerai external appearance, manner of cover and of décora- 
tion of the plaintiffs' books, shows clearly that the défendant has un- 
fairly âttempted to make use of the réputation which the Johnston séries 
had acquired, by deceivihg the public into the belief that, in purchas-^ 
ing the defendant's books, it was buying the compilations which John- 
ston had rendered acceptable and popular. Instead of acquiring for 
himself a réputation by the skill, good taste, and superiority of his own 
compilations, the défendant has endeavored, by the unwarranted use 
of the name which Johnston had appropriated, to obtain some portion 
of the pecuniary advantage which belongs to the réputation which the 
latter had gained. 

The use by the défendant of the name "Chatterbox" upon the books 
which are represented by the plaintiffs' exhibits in this case, or upon 
Bimilar books of a juvénile character, of the gênerai appearance and 
style of the plaintiffs' books, and from presenting to the public for sale 
juvénile publications with the use of the title "Chatterbox," and thereby 
leading the public to believe that they are the publications of the plain- 
tiffs', should be enjoined. 



The Joseph Stickney. 

LouTH V. The Joseph Stickney. 

{District Court, 8. B. Km York. May 21, 1887.) 

NbgiigencE — Chabtbb of Tug — Lowbb Cabin-— Contbibittokt Negligen-cb. 
The tug J. S. was chartered to take a club of gentlemen to sea to witness 
the races. The libelant, the superintendant of the club, in searching for 
berths, was referred by a deck-hand to the lower cabin, which was in the bot- 
tom of the stem, and was approached by a stairway, the door of which was 
hooked open. The room hadeight berths, not flttedfor passengers, and used 
only by tne cnginecr and t^YO firemen as a sleeping room. It was somewhat 



THE JOSEPH STICKNEY. 167 

dark, beîng lîghted maînly by the open door. The propeller shaft ran just 
beneath the floor, a part of -which was made movable for the purpose of oiling 
the shaft. The libelaut, in crossing the floor, put hia foot in the opening, 
■which was pârtly uncovered, and received injuries for which this suit was 
brought. Éeld, upon the facts, that the room was net ostensibly_ a privaie 
room, into which the libelant had no right to enter, but one which, being 
open, the tug was bound to keep free from danger to those who might enter; 
but that the libelant, not having exercised due care, should recoyer, as in the 
case of TAe Max Morris, 38 Fed. Rep. 881, his expenses and disbursements 
only. 

In Admiralty. 

Roorne & Roome, for libelant. 

E. D. McCarthy, for claimant. 

Brown, J. In September, 1885, the steam-tug Joseph Stickney was 
chartered to take the Larchmont Yacht Club down the bay to witness 
the races. The libelant acted as superintendent of the club; and while 
upon the passage, and looking about the boat to see what provisions there 
were for the comfort of the passengers in case of sea sickness or other 
emergency, he made inquiries, of a young man, one of the deek-hands, 
in regard to berths, who stated that there were some in the lower cabin, 
in the bottom of the ship. On going in the direction pointed out, the 
libelant found a door open, and hooked back. He descended, accom- 
panied by a companion, and found a somewhat dark cabin, with eight 
berths in it, none of which were fitted up for use except three, which were 
occupied by the engineer and two firemen. The main shaft ran fore and 
aft through the center of the room, a few inches below the floor. It re- 
quired oiling frequently, and a portion of the flooring, about three feet 
long by a foot and a half wide, was movable so as to be taken up and 
put down for this purpose. At this time a part of the opening was un- 
covered, the boards having been laid aslant. The libelant, in crossing 
the cabin, put his foot in the opening, and it was caught by the revolv- 
ing shaft, and severely injured, 

Although it is clear that the berths in the lower cabin were not at this 
time fitted up for the use of the passengers, and that very probably the 
lower cabin was not expected by the master to be used by them, yet, look- 
ing at ail the circumstances of the case, the gênerai design, size, and con- 
Btruction of the lower cabin, and the ordinary use of such rooms, I can- 
not find that it was ostensibly a private apartment, for the use of the 
engineer and firemen only, where the libelant, on approaching it, had 
apparently no business to be, or into which he entered at his own risk; 
but that it was a room rightly available, under the charter, for the uses 
of the club, if berths became necessary; and that its open door, con- 
sidering that it was a cabin, and considering the easy and ready access 
to it, was a reasonable indication thereof to the libelant, and an induce- 
ment to him to enter for the purpose of examination, and of finding 
such accommodations as it might afi'ord to those who might need it, and 
for whose comfort he was properly making provisions. Had such a 
cabin been intended to be excluded from the use of the members of the 
club, and from even any entrance, the door to it should hâve been kept 
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closed; not hooled wide open. The POqtBoy, 23 Fed. Rep. lOB; The 
OmUermOy26 Fed. Rep. 921; Ariderson v. !Scu%, post, 161; Sweeny v. Old 
Oolmy, etc., 10 AUen, 372; Wcdko' v. Midland R. Oo., Alb. Law J., Jan- 
Tiary 8, 1887. 

I think ît was the duty of the toat, therefore, to keep the floor in a 
reasonably safe condition ifor such persons as might go there while it was 
ostensibly opeh to the passengers, and that the improper adjustment of 
the boards over the opening was négligence on the part of the boat. I 
cannot, however, regard the libelant as free from fault. His proper 
course to ascertain what provisions there were for berths was to inquire 
of the master, or some officer of the ship, instead of exploring the vessel 
on his own account. It is clear from the évidence that no préparation 
had been made for the use of the lower cabin by the club upon thi& 
trip. Had inquiry been made of the officers, who were aware of the con- 
dition of the lower cabin, and of the uses then actually made of it, cau- 
tions would doubtless hâve been given before sending strangers into it. 
Moreover, I think, upon the évidence, that the room was not so dark, 
that the libelant, after being in it some little time, as he was, could not 
hâve seen the opening, had he acted with due caution. The noise and 
vibration caased by the revolving shaft were, at least, some notice that 
there was machiner}' near requiring care on his part. While this neglect 
on the libelant's part does not deprive him of ail relief, under the dé- 
cision in the case of The Max Morris, 24 Fed. Rep. 860, aflBrmed 28 
Fed. Rep. 881, and cases there cited, I allow him, under the circum- 
stances, the disbursements proved, including the wages of his substitute 
during his confinement, amounting in ail to $206, with costs. 



The Teueo.' 

Flaheety v. The Teubo. 

(DiatHct Court, E. D. New York. June 8, 1887,) 

1. Ship-Owneb— LiABiLiTT l'on Negugbncb— Unsafb Laddbb. 

Libelant:, a stevedore, in descending a ladder which led to the hold of the 
bark T., çlasped a batten which had been nailed across the ladder in place 
of a missing round. The nails at one end of the batten pulled ont, and libel- 
ant feU to the bottom of the hold, receiving injuries for> which this suit was 
brought. The ladder was furnished by the ship-owner, who knew that it 
was to be used by the stevedores who were to load the vessel. Held that, in 
providing anunsafe ladder, the, ship-owner failedto disoharge a duty he was 
under to the libelant, and was guilty of négligence. 

a. Samb— CoNTErBtTTOBT NEGLiaBNCB— Failubb to Inspbot. 

Libelant failed to scrutinize the batten before using the ladder. Reld, 
that he was as well able to judge of the security of the ladder as the ship- 
owner, and was chargeable with knowledge of its insecurity equally with the 
latter; that his failure to so scrutinize the ladder was négligence. 

*Reported by Edward Q. Benediot, Esq., of the New York bar. 
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%. Sahis— Dakaqk, Appoetionmeht op. 

But held that, as the contributory négligence of libelant was not willful, 
gross, or inexcusable, he was entitled to recoyer a portion of his damages, 
and -was therefore allowed nothing for bis pain and suflering, but was al- 
lowed the wages he would hâve eamed but for the accident; foUowing The 
BxpUrrer, 20 Fed. Rep. 185; The Maie MyrrU, 24 Pod. Rep. 860, 28 Fed. Rep. 
881. 

In Admiralty. 

Noah Tébhm, for libelant. 

Goodrich, Deady & Ooodrich, for claimants. 

Benedi(3T, J. Thisis an action to recover damages for personal in- 
jury. The facts are not in dispute. The libelant was employed by one 
John Delaney, a boss stevedore, to work for him in stowing cargo in the 
hold of the bark Truro; the stowing of which cargo was to be done by 
Delaney, under a contract between him and the ship's owner. The 
means of access to the hold from the ship's deck was by a moveable lad- 
der, placed in the main hold, and reaching from the deck to the cargo 
in the hold. The foot of the ladder rested on the cargo as stowed, and, 
as the cargo raised in the hold, the ladder raised in the hatch. It was 
a poor ladder. Some of the rounds were gone ; and about two and a 
half feet from its upper end, and as it stood in the hatch at the time of 
the accident, was a batten fastened at each end to the side pièce of the 
ladder by nails. When the stowage of the cargo began, the batten was 
near the coaming of the hatch, and there the coaming, instead of the 
batten, would be likely to be clasped by the hands of anyone goinginto 
the hold. On the morning of Monday this batten was some three feet 
above the coaming, and the libelant, in preparing to descend the ladder 
to go to work, took hold of the batten with his hands, when placing his 
feet on the rounds below. The batten gave way, the nails on one end 
puUing out, and the nails on the other end breaking, and the libelant 
was precipitated into the hold, some 18 feet below, receiving serions 
injuries, for which this action is brought. During two days before the 
accident, the ladder had been used as the means of access to the hold by 
the varions stevedores, including the libelant, and no accident occurred 
until the libelant fell. The libelant says he knew the ladder was bad, and 
for that purpose he had used care when going up and down it. There 
is no évidence from which to conclude that any person had used the bat- 
ten before the libelant did. 

Upon thèse facts, it must be held that négligence on the part of the 
ship's owner has been shown. The ladder was furnished by the ship's 
owner, knowing that it was to be used by the stevedores who might load 
the cargo. It was an unsafe structure, calculated, as shown by this ac- 
cident, to inflict great bodily harm. It was the duty of the ship's owner 
to provide the stevedores who were to load the cargo a safe means of 
access to the hold. This duty he undertook to perform by providing 
the ladder in question. When, therefore, instead of a proper ladder, he 
provided the unsafe ladder that caused the libelant's fall, he failed to 
discharge an obligation he was under to the libelant, and was guilty of 
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négligence, which renders him responsible to the lîbelant foi "sx> result 
ofthat négligence. 

Tke next question raised is whether the libelant waà also guilty of neg- 
ligende in trusting the batten in the way he did. I incline to the opin- 
ion that he was. In this instance it was not the method of securing the 
ladder in its place that caused the injury; neither was it the gênerai bad 
condition of the ladder. In gênerai, the ladder had proved sufScient 
when used with care. The partlcular defect which caused the libelant's 
fall was the insecure condition of the fastening that attached the batten 
that gave way to the sides of the ladder. If this batten had been prop- 
erly secured, the ladder would hâve supported the libelant, and no acci- 
dent would hâve occurred. The batten was, however, insufficient, either 
because the nails were insufficient in size, or because tbe nails had been 
improperly driven in, or because the nails had become loose by use. 

As to the seeurity of the fastening of the batten at thetime the libel- 
ant used it, he was as well able to judge as the ship's owner. Any de- 
fect in thènailing that would hâve appeared to anyone wOuld hâve been 
as apparent toithe libelant as to the ship's owner. If the ship's owner 
is chargeable ;T^ith knowledge of the insecure condition of the batten, the 
libelant, who used the ladder, is chargeable with thô same knowledge. 
No pei-son is justiâed in trusting himself upon a ladder without giving 
it that reasonàble scrutiny which any person of ordinary intelligence 
about to use Such a structure would naturaUy give'it. If the libelant 
had Bcrutinized the batten to any considérable degree before trusting to 
it, he wouldihave learned that it was insecure, and would hâve put his 
hands on the sides of the ladder, instead of on the batten, ànd so 
reached the hoid'in safety. His failure so to scrutinize the batten be- 
fore trusting td it was négligence. 

The négligence on the part of the libelant in omittilig ail scrutiny of 
the batten, although évident, as it seems to me, was neither willful, nor 
gross, nor inexcusable. He is therefore entitled to recover a part of his 
damages. By means of his injuries, he was rendered unable to do any 
work for five months, and he has never since the accident been able to 
do full work. His médical treatment was furnished by the hospital 
without charge. 

Following the précèdent of The Explorer, 20 Fed. Rep. 135, and The 
Max Morris, 24 Fed. Rep. 860, I allow him nothing for his pains and 
suffering, but allow him for loss of wages that he would hâve earned but 
for the accident. I think $500 will cover the loss. Let a decree be en- 
tered in his &vor for that sum, with costs. 
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Anderson, Adm'x, v. Scully. 
{District Court, 8. B. itêu) Torh. May, 1887.) 

1. Negliobnce— Whaeves aito Slips — Licbh-bb to Choss Irtervettino Boat. 

. Vessels necessàrily mooring in thé slips of this liarbor, outside of other ves- 
sels next tl\e wharf, hâve an implied license for their offlcera and taen to cross 
the intervening boat for necessary purposes on shore ; but such a license does 
not impose any duty upon the owner, as respects the licensee, to keep ali 
possible modes of crossing safe, but, at most, only such passage-ways as are 
designed or Isnown to be customarily used as such. 

2. Same— Case Statbd— Opbn-Deck Boat — Hatch Covbbs Misplacbd. 

The canal -boat L. B. having properly moored within a slip, along-sîde of 
a scow lying outside of the steamer M., the libelant undertook to go across 
ttie scow to reach the wharf, The scow was an open-deck boat, with a roof 
beginningtwo, and one-half f eet above the deck, formed by numerous hatch 
covérs. The libelant, instead of going around and passing along by the deck, 
clambered apon the roof of hatch covers in order to go straîght across. ' Aa 
he stepped upon the hatch covers beyond the peak, he fell through into the 
hold, through some insecurity of the covers, and sopn after died. Held, that 
the scow was not answerable for damages, for the reason that crossing oveï ■ 
the hatch covers, though sometimes practiced, was not the mode of passage 
designed, nor a passage-way that the owner was bound to m^intain as 8uc,h 
for the beneflt of licensees, there being a safe passage by the deck; and that 
theré Was ho invitation or inducement from the scow to the libelant to cross 
the hatches^.nor anything in the nature of a trap or pitfall in the passage he 
would be naturally expected to take. 

In Admiralty. • 

Syland <fc l^brisMe, for libelant. ' 
Edwd. D. McOarthy, for respondent. 

Beown, J. On the momirig of June 8, 1886, the canal-boat Lîzzie 
Eugène was brought from HoÇoken to the pier at West Twenty-fourth 
Btreet, North river, to take coal from the steamer Martello, which lay 
along-side the wharf. Outsidë of the steamer lay Scow No. 9, which 
was also engaged in the same work of discharging the Martello for the 
same companyi The canal-boat had brought a large skid Irom Hobo- 
ken for the use of the scow, The captain of the canal-boat, on arrivai, 
having moored along-side No. 9, started to cross the latter boat to report 
to the stevedore in référence to the skid. In crossing the scow, he fell 
down into the hold, and was so badly injured that he died within a few 
hours. This action is brought by the administratrix to recover for the 
négligence of the scow, under the law of the state, which gives an action 
for damages for death caused by négligence, not exceeding the sum of 
$5,000. 

The scow was what is known as an "open-deck boat," having a nar- 
row deck passage-way along each side, and in front, and at the stem; 
while the center of the boat was divided into four compartments ôf 
hatches, wWch were supplied with large hatch covers, forming a roof 
with two sloping sides. The deceased, instead of going around by the 
deck passage to cross to the Martello, after reaching the deck, clambered 
about two and one-half feet upon the hatches, which were securely fast- 
v.3lF.no.3— 11 
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ened upon the port side, ascended the roof-shaped hatches to the cen- 
tral peak, and, as he stepped upon the Jiatoh covers upon the opposite 
side of the peak, fell through, because, as alleged, the covers were not 
in proper place. The only wituess of his fall was his son, who was a few 
feet behind him. 

There is considérable différence in the testimony as to the précise spot 
where he fell; the respondents daiming that it was ata point where the 
hatch covers had been taken off and piled several upon each other, so 
that the deceased must bave stepped upon the pile, which slipped, and 
caused his fall. The son, however, who saw the fall, testified to the 
contrajry.' 

I do not think it necessary to détermine this question; for, upon the 
other branch of the case^ I feel bound to hold that there was no such 
obligation or duty owed by the scow to persons Crossing the hatches, 
in the.way the deceased attempted to cross, as to iconstitute légal négli- 
gence towatds him, even if the hatch covers were not in a secure posi- 
tion; and consequently that.no action under the statute bas accrued. In 
case of vesaels moored of necessity along-side of each other, in this har- 
bor, thére i^^ I think, an implied license to those hiaving business on 
the docks to cross and re-Cross ihe vessels that lie between. But this 
license is not accompanied by any duty to keep ail parts of the boat 
crossed over secure against possible accident to Étrangers who may hurry 
across at any time, and in any direction, without notice or inquiry. 
Bdford V. Canada Shipp. Co., 35 Hun, 347. The deck fumished a safe 
and easy passage in this case. It was the natural and proper passage. 
The roof formed by the hatch covers was not designed as a passage- way. 
There was nothing reasonably calculated to lead persons wishing to cross 
the boat to suppose that the hatcheâ were designed for any such pur- 
pose, and th ère was nothing that coùld be constrtied as an invitation or 
inducemerit to étrangers to climb up two and one-half feet, and pass over 
them, instead of going round by thedeck. 

The gênerai principles applicable to accidents to licensees are fuUy dis- 
cussed by Êigelow, C. J., in the case of Sweeny v. Old Colony R. Oo., 10 
Allen, 368, 372, aiid they do not sustain a recoVery under circumstances 
like thé présent. There was nothing hère in the tiature of a trap or pit- 
fall in the passage which persons going to and from the dock would nat- 
urally be expected to take. See Bolch v. Smiûi, 7 Hurl. & N. 736, 
744. The évidence shows, indeed, that persons in haste might, and no 
doubt ofteh did, run across the hatches, but I must regard this as done 
at theîr own risk. It would be an Un warran table extension of an im- 
plied duty to hold the boat bound to make ail possible ways of Cross- 
ing by strangèrs safe, and I cannot regard the hatch covers as constitut- 
ing such a 'natural or usual passage-way as entitled strangèrs, upon a 
mère license icîf this kind, to bavé them maintained safely for their bene- 
fit, at the owùer's péril. I feél constraîned, therefore, to dismiss the 
libel; but ît must be without costs. 



the niagara.. 163 

The Niagara.' 
Gladwish and othera v. The Niagara. 

Greason and others v. Samb. 
(District Court, 13.1). 2fm York. April 6, 1887.) 

1. MARimiE Lien— PiLinG Spbcifioations— Sale of Vessel— Dibimbutiou. 
When a domestic vessel is libeled for supplies f urnished her, and is sold be- 
fore the expiration of the 80 days within which thé state law requires spéci- 
fications to be flled, and no speciflcations are flled at anv time, held, that the 
prpcee4a in court should be distributed according to the liens upon her at the 
time the libels were flled. 

S. Samb— Sfecipications— FrLnro afteb Vesbei, Libeled. 

Whether in any case the flling of speciflcations can bë deetned necessary to 
the préservation of the lien af ter the vessel bas been rightly libeled, and iB in 
the custody of the court, and so continues until sold, guœre. 

In Admiralty. 

Alexander <fc Ash, for libelanta. 

Peter S, Carter, for Winslow and others. 

Brgwn, J. The Niagara îs a domestic vessel, against which libels 
hâve been filed in the above causes to recover for supplies furnished, the 
libelants claiming a lien therefor under the state law of 1886, c. 88, § 2. 
The claimant contends that no recovery can be had, because section 2 
of that act provides that "in ail cases such debt shall cease to be a lien 
upon such ship or vessel unless the person having such lien shall, within 
30 days after said debt was contracted, cause to be filed in the county 
derk's office a spécification of the items of the debt," etc. The libel in 
the first cause above named was filed on the tenth of January, 1887; in 
the second case, on the twelfth of January, 1887. The vessel was ar- 
rested by the marshal on the tenth of January, and was sold on the 
thirty-first. The clause in the state law above quoted is a substitute for 
the provisions of the act of 1862, c. 482, § 2, which declared that the 
debt should cease to be a lien upon the vessel's leaving port, unless the 
party having the lien should, "within 12 days after her departure," 
cause such spécifications to be filed, etc. Under that act, it was held 
that the filing of spécifications before the departure was not a compliance 
with the act; and, unless they were filed within 12 days after the de- 
parture, a subséquent arrest of the vessel could not be sustained. Squires 
V. Abbott, 61 N. Y. 530; King v. Greenway, 71 N. Y. 413. But it was 
also held that, where the vessel was arrested and gave bonds for her re- 
lease within 12 days after such departure, the filing of spécifications 
was not necessary, because the bond given superseded any further need 
of specifiations. Sheppard v. SteeU, 43 N. Y^ 62; Onderdonk v. Voorhis, 
2 Rob. (N. Y.) 24. 

•Beported by Edward G. Benedîct, Bsq., of the New York bar. 
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A part of the supplies în thèse cases was famished during the month 
of December, upon an understanding that the bill therefor was io be ren- 
dered at the end of the month; and a part was fumished in the first 
above suit in the month of January, prier to the filing of the libel. Be- 
fore the expiration of theSO daysin which to Gif spécifications, as re- 
gards the latter debt at least, the vëssel had bèen sold by the marshal in 
this cause, and, as in the case last cited, there was no longer any ques- 
tion concerning a lien upon the vessel. That terminated upon her sale 
by the marshàl within the 30 days. This lien, under the state law, was 
clearly yalid up to the tiipôof thé sale. The proceeds are in court for 
distribution. The state law has no, référence to distribution of the pro- 
ceeds of sale by this court. Filing any spécifications in the connty clerk's 
ofiSce after the sale of the yessel would be manifestly useless, and whoUy 
outsideof,the,purpose of the statetiftct. 

Whether in any case the filing çff spécifications can be deemed nec- 
essary to the préservation of thé lien after the vessel has been rightly 
libeled, and is in the custody of the court, and so continues until sold, 
seems to be very questionable. The presumptiye purpose of filing spéc- 
ifications, namely, to give notice to other parties who may be interested 
in the vessel, would seem to bé fulfilled by the filing of the libel and the 
custody of the marshal. I am not, however, required to pass upon that 
question^ In this case the vessel, having been sold -virhile the lien was 
valid under the state law upon any construction of that law, the pro- 
ceeds of that sale now in court should be distributed according to the 
liens upon her at the time the respective libels therefor were filed. 

Decrée may be entered accordîngly. 



The Niobe. 



(IHatriet Court, 8. B. Oeorgia, B. D. April 6, 1887.) 

Collision— Véssbls at Pibes — Mutual Fault. 

The harbbr-master indicated a berth at the wharf for the incoming Niobe 
where the. small sloop Pleàsant Day with no one in charge was lying, and the 
Niobe swung in without making effort to remove the sloop, sinking the lat- 
ter. ' Held, that the Niobe and the Pleàsant Day were both at fault, and the 
recovery is reduced accordingly. 

(Spllabus by the Court.) 

Isaac Beehett and JR> R. Richards, for libelants. 
A. H. MœDoneU and /. R. Sausay, contra. 

Speer, J. On the twenty-third day of March, 1886, a small sloop 
with a batteau bottom might hâve been seen beating her way up the 
Savannah river. It was March, and its conventional wind was blowing 
a pitiless gale from the northwestward, and the tide was pouring its tur- 
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bid volume down the broad reaches of the Savafinaîi, and, altogether, 
there "was nothing in the weather which indicated that the sloop called 
the Pleasant Day should be out upon the waters, and yet there she was. 
She had, under the skillful pilotage of two colored mariners, threaded 
the sinuous and intricate waters that trend from Savannah to the neigh- 
boring port of Thunderbolt, or, more accurately, Warsaw. Whenihe 
Pleasant Day came abreast the Savannah, Florida & Western wharves, 
whether à gust of unusual violence blew down the river, or whether she 
sought instinctively her accnstomed anchorage in the Bilbo canal, the 
évidence is silent; but certain it is that she "puUed for the shore," and 
made fast to the wharf. : The weather-beaten crew without delay betook 
themselves to a neighboring house of entertainment, having first re- 
quested alone fisherman, who, in despite of the severity of the weather, 
was angling from the wharf, to give an occasional eye to the Pleasant 
Day. About that time the Norwegian bark Niobe, in charge of two 
tugs, one towing her with a hawser from her bow, and the other made 
fast to her starboard side, came up the river against the same stress of 
wind and tide which had embarrassed the Pleasant Day. Further down 
the Niobe had been hailed by the harbor-master, Kennedy, and the 
pilot in charge directed by that ofScial to put the bark on that particu- 
ïar spot of the mile and a half of wharf at which the Pleasant Day was 
pe^cefully lying. The Niobe accordingly was towed up the stream above 
that spot, the tug ahead cast off the hawser which hèld her against the 
.•:tream, and the north-west wind, the downpouring tide, together with 
Ihe impulse of the tug fastened alongside, swept the Niobe rapidly in- 
shore. Thèse preliminaries adjusted, it seemed to flash upon the Niobe's 
people that there was an inévitable collision ahead of them. There was 
much shouting and "running to and fro" bythe pUot and officers of the 
Niobe, and "Move that boat!" was the cry; but the shouting was directed 
at no one in particular. Therewas nobody to move her. The lone fisher- 
man was engrossed with the finny inhabitants of the Savannah, — pre- 
sumably at that moment had a bite; in any event, he was pre-occupied, 
or in rêverie, and listened with a callous and indiffèrent ear to the out- 
cry of the pilot and the Scandinavian objurgations hurled at him by the 
master and crew of the Niobe.' The harbor-master came running up, 
but it was àll too late. The Niobe dropped her anchor, but notwith- 
standing, swung in with full momentum against the little sloop, which 
disappeared under the water; and that was the end of the Pleasant Day. 
The owner of the latter brings bis libel to recover damages for. her de- 
struction. Undoubtedly, the crews of both the Pleasant Day and of the 
Niobe were guilty of négligence. It was in broad day ; the Niobe had 
passed up the river in full view of the berth where the Pleasant Day was 
moored. It was the duty of the Niobe to see that the berth was clear. 
There in full view lay the sloop, apparently with no one on board. She 
was very perceptible. She was thirty feet in length; eight tons. The 
Niobe's people had no right to présume that sKe could be, or would be, 
instantly removed; they knew the conséquence of a collision, and yet 
they cast off the hawser from the leading tug with the full knowledga 
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and iatention that tbe Niûbé W&uld swing in the bèrth. Then fo shôùt 
and scream to "move the boat'? "vV-as not enough (nor to drop the anchôr) 
to, relie ve^them from the conséquences of their recklessness. If the 
Pleasant Day crew had not bepn also at fault, I would give a much larger 
sum as damages, but they were also négligent. Thèy leffc the sloop 
without any one in charge, whichiscontrary to the harbor régulations. 
The undertaking of the fishërman to watoh her was a mère nudum pactvm, 
and carried with it no légal obligation. She was not lying where boats 
of her class properly belonged; bût this does not give any right to a 
vessel entitled to that berthto crush into her, and sink her, when that 
resuit could be easily avoided. The Canima, 17 Fed. Rep. 271; The 
Smthem Belîe, 18 B.OW. 58é. < 

What is the value of the Pleasant Day is a question difficult of déter- 
mination. Her d^ecta membra were rescued from beneath the wave, but 
the Niobe had left her with a shattered constitution. Opinions as to 
her value vary pretty much any where from five hundred to fifty dollars, 
and one witness thought she would be dear at any priée. The truth is, 
the Pleasant Day was not a very valuable craft. She had been moored 
for quite a while in the Bilbo Canal, an artery which performs the same 
functions for thecity of Savannah that the Cloaca Maxima did for an- 
cient Rome, and was as a conséquence not so pleasant as her name im- 
ported. Ail the sails and rigging were saved. On the whole I award 
$150 to Wilson, the owner of the Pleasant Day, and decree that he pay 
half the costs. 



The Continental.' 

Continental Ins. Co. ». The Continental. 

ÇDîgirici Court, E. B. New York. May 37, 1887.) 

CtoiLisiOK— Steam-Boat and Tow — NiGHT— Atïempt to Ovbktakb ahd Pass. 
The steam-boat C, in attempting to pass on the port aide of a tow which she 
had overtalsen, at night, in the channel between Blackwell's and Long Island, 
ran into a canal-boat on that side of the tow. The tug had previously, by 
whistles, assented to the steam-boat's passing her. Heid, that as it was the 
steam-boat's duty to hâve kept out of the way, and as the évidence indicated 
that the canal-boat had a proper light, and that the tug did not crowd over 
to the Blackwell's island shofe, the steam-boat was in fault for the collision. 

In Admiralty. 

Carpeniefr de Mbsher, for libelant. 

Alfred C. Chapin, for claimant. 

Benedict, J. This action is to reeover of the steam-boat Continental 
the damages caused by a collision between that vessel and the canal-boat 

'Keported by Edward G. Benedict, Esq., of the New York bar. 
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Sarah C. Brown, while being towed alongside the tug Dentz, and while 
passing Blackwell's island on the night of July 12, 1888. The night 
was clear, and the tide was flood. The tug and tow were ahead of the 
Continental, as the latt^r came up to Blackwell's island and on a course 
to pass between the island and the Long Island shore. While passing 
the tow on the port side, the canal-boat on the port sida of the tow was 
struck by the Continental. Being the following vessel, and at the time 
passing Ùxe tow ahead, the burden is on the Continental to show thatthe 
collision was not caused by fault on her part. 

The défense is set up in the answer that the failure of the canal-boat 
to display a light left the pilot of the Continental in ignorance of the 
présence of a canal-boat on the port side of the tug, and so caused the 
coUision. The weight of the évidence is that the canal-boat had a light, 
and the testimony of the captain, pilot, and quartermaster of the Conti- 
nental is that the collision was not caused by the absence of a light on 
the canal-boat. The answer also mentions a failure to port on the part 
of the tow, and giving an assenting reply to the signal of the Continental, 
as acts of négligence on the part of the tow. Thèse défenses are also dis- 
proved by the witnesses from the Continental. 

The défense contended for on the trial is a différent and new défense, 
not alluded to in the answer, namely, that the tug crowded over to Black- 
well's island, and thereby caused the collision. Considering the state- 
ment of the answer, this défense does not demand much attention. It 
is not crédible that the tug, after receiving and replying to the signal 
of the Continental, indicating an intention on the part of the Continental 
to pass the tow on the port side, would then, without reason, bear to 
port. Plainly, no such action on the part of the tug was thought of 
when the answer was made, and the testimony to that eflfect given at the 
trial fails to satisfy me that such was the fact. 

The decree must be for the libelant, with a référence to ascertain the 
amount. 



The Cherokee.* 

The Monabch. 

YouNG V. The Cheeokee and Cargo. 

{DUtrict Court, South Carolina. June 6, 1887.) 

1. SAI.-VAGB— FORFEITURB FOB MlSCONDUCT. 

To caaae a forfeîture of salvage, there must be évidence of misconduct on 
the part of the salvors. The thoughts or desiies of salvors are immaterial, 
unlèsB their conduct be influenced thereby. 

2. Samb— Bond — Excessive Deuand. 

Thoh^, ia View of the value of the services of the salvors upon final hearing 
the bond originally demanded appear grossly excessive, the court will cousider 

'Eeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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ail of the circumstances whicli attended its taking, and will not decree a for- 
faiture of salvage in conséquence, unless it be made to ajSjpear thàt it was the 
intention of (the salvors to thereby harass or oppress the claimànts, or td en- 
force compliance with an exorbitant; demand. 

3. S/IMB— FlBH— DiSOBEDIENCB TO ObDKRS. 

When à, vassal is on lira along-side of awharf, a salvor disobeying either the 
orders of the mastar of the vessel, or the chief of the flre departmeut, will 
be guilty of misconduct. 

4. Samk— Amount 01' Compensation. , 

Though the prlnciples upon whiéh salvage compensation is regulated are 
well known, it is almost im^jossible for différent minds to contemplate the 
same case without f orming différent conclusions wlth regard to compensation. 

In Admiralty. ' 

MitcMl 4c Smith, for libelant. . 
Bryan dcÈryan, îoi lesTpojxdeni. 

SiMONTON, J. This îs a libel for salvage. The Clierokee is an iron 
passehger steam-ship of the Clyde Lihe, between Charleston and New 
York> She is built in six conipartments, divided by iron bulkheads 
from the skin of the ship to the main deek. She bas a one compart- 
ment forward, and another ^ffc, for freight. The làtter cpnipartment bas 
a lower hold just over the bilgev and à hold bétween décks^ 

On eighth February, 1887, at 9,a. m., she leît her dock on her voy- 
age to Kew York. When she was in the stream, abqut 200 yards from 
her dock, fire was reportéd in her ïower after-hold. The mâster, think- 
ing thàt he coùld not go backrio the city afire, cast anchor, and began. 
to use the appliances against firé on bis ship, with which she \yas 
equipped under section 4470, ^ Ëev. St. The Monarch,.^ a powerful 
steam-tug, with a fire pump, went tp her assistance. Soon afterwards the 
Çherokee, un'der her own stearn, aiid towing the Monarch; went back to 
her dock, and was at once tak^h in the charge of the city fire depart- 
ment. The hold was filled with water, and the fire extinguished. The 
vësselis worth $200,000; the cargo, $66,500; freight, $6,000. 

Is this a case of salvage? The fire was in the lower after-hold, out 
of sight, among cotton,' cotton goods, and other combustible materials. 
The compartment was in an iron vessel, with iron bulk-heads, fire- 
proof. But the hold itself was not fire-proof. The deck above it was of 
wood, except for a space of a few feet around the hatchway, which was 
sheathed with iron. The hatch-çyay, seven and one-half feet long by 
twelve feet wide, was covered by a hatch of wood, divided into six mov- 
able parts. The hold between decks, just over the lôwer hold, had in 
it, as we hâve seen, cotton in baies, oranges in wooden boxes, shingles 
and lumber. Above this hold, between decks, were the saloons, berths, 
and other accommodations for passengers, ail of wood, and above the up- 
per edge of the iron bulk-heads, A cotton fire is always dangerous, in- 
scrutable, treacherous. In the hold of a ship it is the more dangerous, 
as its exact locality, extent, and ptogress, are unknown. 

The master of this steam-ship, with ail his appliances for controUing 
fire in active opération, ^nd with the tug Monarch and her appliances 
along-side and in use, as soon as he found that he could return to his 
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dook, at once weighed anchor, and put himself under the protection of 
the city fire department, which had been summoned to his aid. 

The services contributed by thosô under no légal obligation to render 
them, in saving property threatened with destruction on navigable wa- 
ters, are salvage services. The Oregon, 27 Fed. Rep. 872; McConnochie 
V. Kerr, 9 Fed. Rep. 53. In tbis case the tug fulfilled ail the conditions 
of the définition. The services were salvage services. Has she lost her 
right to compensation for thèse services by the misconduct of her mas- 
ter or of her owner? 

It appears that some days after the fire, in a conversation with Càpt. 
"Vogel,' who, had been instrumental in bringing the stéam-ship back tb 
her dock, the libelant Said to him: "If you had not corne aboard, we 
would hâve had a picnic." Holborn, the master Of the tug, in giviiig 
his.léstimony on the stalidi admitted that in his heart he wished that 
the steàm-ship, instead of going back to the dock, had gone upbn the 
hard bottom on the opposite shore. There is nb évidence that eithér bf 
them, by wbrd or act, endeavored to influence or persuade the master 
of the steam-ship not to return to the dock. Méii shbuld be judged by 
their actions. There can be no dbubt that both of thèse persons wbuld 
bave bèen glad' to save thé ship withbiit aid, and to earn large salvage 
compensation theréby, and that this thought wàs in their minds. But 
unless they gave expression to this th^ûght by condûct', by actions seek- 
''ng to carry it out, they cannot be said to be guilty of misconduct in- 
volving loss of compensation for any aid fumished. 

Agàln, it is alleged that thé master bf the tug waS guilty of miscon- 
duct in that hé resisted arid disobeyed the order of the chief of the fire 
department, and the master of the Ship, to take his hose away. The 
Monarch having been sought for by Mr. .Holmes, of the Clyde line, and 
told that the Cherbkee was afire, weiit along-side, and passed up her 
hose, which were put down the trunk of thé hatch. She began at once, 
to pump. The master did not report tp the master of the steam-ship or 
any one else. Ail the officers bf the ship, however, saw him, his tug, 
and his hose, and knew what he was doing. One othe^ tug (the Mai"y- 
land) had put in her hosé and tried tb pump. She was dismissed sum- 
mariJy. The Morgan offered aid; it was refused. Nothing was sàid to 
the Monarch by way of remonstrance, protest, or order. She aCcbm- 
panied the ship to the dock, lashed to her. As they reached thé wharf 
the chief of the fire department came aboard, and ordered the hose of 
the tug out. Holbom refused to do this unless the ïnàster of the steam- 
ship required him to do so. 

In cases of fire aboard ship at the wharves of this city, collision al- 
ways arises between the fire department and the masters of tugs seeking 
to be salvors. It is important to settle the question. 

When a ship is threatened with destruction by fire, and her oflScers 
and crew are aboard of her, in charge, anyone proffering salvage services 
must render them under the control and direction of the master, who bas 
the right to reject them if he chooses. The Susan, 1 Spr. 502; Williams 
& B. Adm. Jur. 148, note g; McLachlin's Treatise, 617; TheChoutmu, 
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5 Fed. Eep. 463. The salvors cannot intrude themselves, or, having 
permission to come on board, cannot take charge of the ship. The 
Dodge Healy, 4 Wash. C. C. 656. When such a vessel is at a wharf, and 
the fire department is called out, and cornes to her assistance, the chief of 
the department has control of ail means used in repressing and extinguish- 
ing the fire. His duty is to protect ail the adjacent property from fire. 
He is at the hçad of this branch of the city police. His action cannot 
be disturbed or set at naught by anyone. Digest of City Ordinances, § 
306; The HuntsmUe, MAGRArà, J., quoted in Cohen, Adm. 75, 76. He 
does not supersede the m aster of the ship, nor can he rescind any prior 
contract the master may hâve made. He controls and directs ail aj)pli- 
ances which the, department has, or which the ship mày hâve, or may 
hâve procured, by which it is sought to subdue the fire. It makes no 
difierence to the chief whether the fire originated at the wharf, or whether 
the ship, being away fropi it, came to it, properly or improperly, law- 
fally or not. The fact of : the fire at the wharf, endangering adjacent 
property, makes it his duty to suppress it ; gives him authority to direct 
in its suppression. ' The Mary Frost, 2 Woods, 306. If the master dis- 
putes this, his only alternative is to go away from the city. So long as 
the ship is at the wharf the fire department must control ail the means 
used in putting the fire out. Disobedience on the part of the tug, of 
the orders of the master or the chief, would be misconduct. 

There ^s great conflict in the testimony on thèse points. The best 
witness, however, of disobedience of his orders, is the çhief himself. He 
says that whem he ordered the hose of the Monarch out j and received the 
reply that the master of the steam-ship had employed the tug, he asked 
the master if this was so. Receiving a reply in the affirmative he did 
not renew ^lis order, as he had no right to do so. In other words, he 
recogpized that he had no right to disregard the means the ship was em- 
ploying to the common end, unless they interfered with, interrupted, or 
connteracted hiei efforts. 

The testimony is also conflicting upon the point of disobedience to the 
master of the steam-ship. He says that when the chief came aboard, 
and gave his order that the hose of the tug go out, he confirmed it. The 
master of the tug contradicts this. Others give testimony on both sides. 
We must; rely on the undisputed facts which appear in the case. When 
tte ship was, in the stream, the tug Maryland put her hose ahoard. was 
ordered off and dismissed. So, the tug Morgan tried to get in, and was 
refused. When the Cherokee and the Monarch. first reached the wharf, 
the fire department put only one hose aboard. While the Cherokee was 
moving- with the ship the fire engines could not get at her. The Mon- 
arch still accômpanied her. When she got finally in, and ail the hose 
of the city were in action, the chief told the master that he had the fire 
under control, and that the Monarch was no longer needed. The mas- 
ter then gave the ordei to take out the hose, and it was at once and with- 
out question obeyed, ,In other words, when the master of the Cherokee 
gave an order he wished obeyed, he enforced it. The impression made 
at the hearing of the testimony has . been deepened by a careful exami- 
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nation ofthe notes of the stenographer, tliai the aid of the Monarch was 
sought, was accepted, and was used. It was dispensed with finally when 
the fire department was in position to usé ail its engiiies on the fire. 

Another, and a more serions, charge bf misconduct, is that, when li- 
belant made his claim for compensation, he was evasive and unreason- 
able, and that, seeking to compel an extravagant amount, he took ad- 
vantage of the absence of the court in the Western district, and the ne- 
cessity the passenger ship Was under of filling her schedule time. and 
demanded an enormous stipulation for ship and cargo. 

A salvor who takes advantagebf a foreign ship in a foreign port, away 
from her friands and home crédit, pressed by necessity to leave the port, 
and who, under thèse circumstances, demands extravagant salvage com- 
pensation, and seeks to enforce his demands by requiring an exorbitant 
bond, may well be accused of piratical conduct. He deserves réproba- 
tion and punishment at the hands of the court. It is greatly to be re- 
gretted that we are deprived of the advantage of the testimony in open 
court bf one of the chief actors in this matter. So fai" as the évidence 
discloses, the facts are thèse: An interview took place on the day of the 
fire between the libelant and Mr. Courtenay, of the Clyde Line, with 
whom was Mr. Eager, a gênerai agent of the line, and the master of the 
steam-ship. This interview was in the office of Mr. Courtenay, Libel- 
ant was asked what was his charge for the services of his tug. The ship 
was then full of water in thé lower after-hold. ' The cargo was not known. 
The loss was not and could i)ot theri be ascertained, nor could the amount 
of assistance rendered by the Monarch be measured. Libelant replied 
that he èôuld not say, was not prepared to say, and that he would con- 
sult his ttg-master, and see Mr. Courtenay the next day. This was 
recognized as a proper thing to do. The next day libelant again saw 
Mr. Courtenay. Mr. Paine heard à good deal of what transpired in this 
interview. He was within earshot, in an adjoining room. Mr. Courte- 
nay tried to get libelant to state his chalrge. To this he gave evasive 
replies. No estimate was made by either side in the shape of a definite 
offer, except that Mr. Courtenay thought that $300 or $400 was enough, 
To a question from him, what libelant charged for pumping, the latter 
replied sometimes $10, sometimes $20, sometimes $5,000, an hour. 
Libelant, in his detailed account of this interview, says that Mr. Courte- 
nay disclaimed any authority to settle, except under instructions from 
Mr. Clyde, aiid advised negotiations with him. Two facts are clear: 
The parties were never in a position to agrée. One claimed that he had 
rendered salvage service, and held the libéral idea of its value salvors 
always hold. The other did not think the service higher than pump- 
ing. For this he was willing to pay liberally, but not according to the 
popular measure of salvage. The othèr is that no tender of any sum 
was made. A resort to the court was inévitable. The negotiations then 
began as to the amount of bond to be given for ship and cargo. Tiie 
libei prepared stated no sum definitely. The court was over 240 miles 
away. The amount of the stipulation was a mattér of consent, as the 
ship wanted to go. The action of the niarshal was stayed until this 
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could be fîxed. Mr. Courtenay went with libelant to the office of the 
attomey of the lattér. The amount of $40,000 was first suggested for 
the bond, but was immediately withdrawn, and $20,000 was asked, 
This wâa indignantly and peremptorily rejected. It was finally given, 
as the ship had to go. 

This bond was a large one, especially in the view now taken of the 
case; unnecessarily large. But we hâve had the advantage of a great 
deal of testimony. The construction of the ship, her complète appli- 
ances, the stowage of her cargo, the character of the cargo, the conduct 
of her flfScers and men, are now known as they were not known before. 
This resuit bas been reached by skiUful, laborious, and far-reaching effort. 
Our question is, was the demand for this bond, under.all the circum- 
stances, such an act of misconduct as çalls for punishment by. the court? 
No money was dçm^nded, the payment; of which was to be enforced by 
the demand for the bond. The real liability on the bond was payment 
pf such sui^ as the court shoulddecree. The bond was npt demanded 
from & Etranger, without friends or crédit in this port, who would be 
çompelled to eeekand to pay for his sureties. The owners of this vessel 
"bave," as bas been well said by their éloquent counsel, " domiciled them- 
selyes iû this port." Not only are they in the best crédit; they are 
backed by the strongest influence, social and commercial, in this city. 
No sureties were asked or expected, 

The bond covered cargo, as well as the ship. The cargo could be held 
to protect the bond. A decree of salvage could not be çnforced against 
the ship except to the extent of its proportion. Perhaps the testimony 
would disclose that the ship was fire-proof, and that the cargo alone was 
salved. The cargo was of value unknown. It fiUed, however, a large 
ship. If it left the port with no bond, or an insufficient bond, ail lien 
on it was gone. Others might put in claims. The chief of the fire de- 
partment had used expressions which indicated some claim. The Mary- 
îand had hopes. Perhaps the Morgan would intervene. The bond toolc 
the place of the ship and cargo. Considérations like thèse, with th^ tes- 
timony of the libelant that be had declared his willingness to accept the 
bare assurance of Mr. Courtenay without more, with the further fact that 
the whole matter was supervised by able and honorable proctors of this 
court,, satisfy me that the bond was not demanded in order to harass or 
oppress, or to force compliance with an exorbitant claim for salvage. 
And this would be necessary to make out misconduct of a character grave 
enough to involve forfeiture of salvage. Newson, Salv. 317; 27ie Charles 
Adolphe, Swabey, 153; Williams & B. Adm. Jur. 147; !Z%« Rialto, 15 
Fed. Rep. 124; î%e Alaska, 23 Fed. Rep. 615; The Leipm, 5 Fed, Rep, 
108; Cohen, Adm. 288, 289. - /. 

What compensation shall be awarded the tug? No question seems 
to perplex judges more than the amount to be awarded in salvage cases. 
The inquiry is, not what the services are worth, but what is a generous 
award, which would not only encourage the salvors, but ail others to do 
likewise. Dr. Lushington says in The Princess Hdena, 1 Lush. 190, that 
the court "countenances and favors the meritorious class of persous 
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known as ' salvors.' " But wben we examine the cases wô find the widest 
range, from extrême generosity to parsimony, in the awards. As Chief 
Justice Marshall says in The SybU, 4 Wheat. 98: " It is almost imposs- 
ible that différent minds contemplating the same subject should not form 
différent conclusions as to the amount of salvage to be deçreed." No 
tixed rule existing, we look to gênerai propositions as a guide. In Ths 
Suliote, 5 Fed. Rep. 99, Mr. Justice Bradley, with characteristic clear- 
ness and terseness, states the principle: 

"Salvage should be regarded intlie light of compensation and reward, and 
not in the light of prize, The latter is more like a gift of fortune, conferr^ 
without regard to tl^e loss or suflerlngs of the owner, whois a public enemy. 
Saly^ge is the reward granted for saving the property of the unf ortunate, and 
should not exceed what is.necessary to insure the tnost prompt, energétic, 
and daring efforts of thosé who hâve it in their powét to fumish aid and suc- 
cor. Ànything beyond thls would be foreign to the principles and purposes 
of salvage. Anylihing short ofthis would not secureits objects. The couvris 
should be libéral, but not extravagant. Otherwise that which is intended to 
be encouragement to rescue property from destruction may be a temptation 
to subject itto péril," 

Mr. Justice Clifford in The Blackwall, 10 Wall. 1, lays down six 
points to be considered in getting at an award in thèse cases. • 

In The Chetah, 19 Law T. (N. S.) 621, L. R. 2 P. C. 205, they are 
slated thus: 

"In estimating the value of salvage services, circumstances, among othefs 
to be considered, are — First, the degree of danger to which the vessel was ex- 
posed, and from which she was rescued by the salvors; second, the mode in 
which the services of the salvors wereapplied; fAîVcï, the risk incurred by 
the salvors in renderlng thèse services." 

We will follqw thèse, and apply the facts of this case to them. 

The danger to which the ship was exposed, and from which she was 
rescued. The Cherokee is a steam-ship built of iron. The fire was in 
a water-tight compartment, into which water, the most efficient agent in 
extinguishing fire, conld be poured and retained. She was thoroughly 
equipped ,with steam and water apparatus in fuU opération in the local- 
ity of the fire. She was fully manned, and imder complète control. 
Her officers and crew were on the alert and eificient. Her engines were 
5n working order, and working, protected from the fire by fire-proof 
bulk-head. She had on a full head of steam, 130 pounds pressure. 
She was in smooth water, on a calm day, in a river, a few hundred 
yards from her own dock, within a few minutes' call of an efficient fire 
department, subject to the orders of her agent, who is the mayor of this 
city. The fire was in her lowest hold. It was in cotton, but it was 
smuthered, smouldering, progressing slowly. She was in danger, but 
not in imminent, pressing, immédiate danger. Going to the wharf un- 
der her own steam, her hatch was permanently opened, and her hold 
fiUed. The opération was simply mechanical, In her compartment 
forward she had an inflammable and highly dangerous cargo. It was, 
however, over 100 feet from the fire, separated by the engine-room and 
four fire-proof iron bulk-heads. Se long as the fire could be kept in 
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thô lower after-hold, and dîd not blaze out, tîiîs part of the cargo was 
perfectJy safe. When the ship got to the wharf, and the fire departr 
ment took charge, she was eafe beyond peradventure. 

The mode in which the services of the salvors were applied. The tug 
was at the head of a wharf, about to dock a schooner. Mr. Holmes, in 
the employment of the Clyde Line, running up, informed her master 
that he had corne for the Monarch; the Cherokee was on fire. At once, 
without delay or further inquiry, he left the schooQer, went at full speed 
to the Cherokee, preparing his hose and pump on the way. Getting 
along-side, he put iu his hose and pumped at once at the locality of the 
"fire. It was no time to stop or to report. An agent of the line sent him. 
Word that the Cherokee was afirè. The message itself involved the in- 
structions to aid her, and atonce. , The tug isa powerful machine, with 
a pump whose capacity, under ; favorable conditions, is 2,500 gallons a 
minute, through eight hose. On this occasion she used three (3) hose, 
in sections 100 feet eaoh. Thèse hose ran over the combing of the hatch 
on the hurricane deck into the hold between decks over the hatch of the 
lower after-hold. There is much conflict of testimôny upôn the point 
whether thesehose ever played directly into that hold . In the view taken 
of this case, this is not of décisive importance. The hose of the Mon- 
arch were put into the ship down wbere theship's hose were. The mas- 
ter and the crew of the tug did not go down to the locality of the fire. 
The officers and crew of the ship were there in charge and directing. The 
Monarch gave them "her hose and her w^ater. If theSe were directed to 
and plftyed'On the cargo and dëckof the between-deck hold, the wood of 
the hatch and the deck and thé cargo stored there were kept wet, and, 
in case of an outbreak of the fire, would check it. The water thus 
poured on therii passed through scuppers into the bilge below the lower 
after-hold, fiUed it, and came up into that hold. When the ship reached 
the dock a quantity of water waa found in the hold. So, whether the 
stream frotn the Monarch went directly into the lower after-hold through 
the hatch, or indirectly through thescuppersand thé bilge, itwas of great 
service. MUing the hold was the surest method of putting ont the fire, 
the only method finally adopted, and adopted successfuUy. Thèse serv- 
ices the tug renderedj'aiding thé ship's appliances until the fire depart- 
ment took charge, and she accepted her dismissal. 
■ In 2%« Baker, 25 Fed. Rep. 774, Judge Wall-ace says: 

'"Neither thé value of the propérty imperilled, nor the exact quantum of 
service perf ormed, Is a controlling considération in determining the compensa- 
tion to be made. The periJ, hardships, fatigue, anxiety, and responsibility en- 
çountered by the salvors in the particular case, the skill and energy exercised 
^y them, the gallantry, promptitude, and zeal displayed, are ail to be con- 
sidered." 

This brîngs us to the considération of the risk incurrèd by the salvors. 
The firfe :Wàs smouldering in the cargo in the lower hôld. The ship was 
not afire. Thé tiig was at no time'in any daPger. Nor did herowner, 
oSicers', or cf^éw incur any danger going to the ship, going aboard of 
her, or remàinîng on her deck. They did not assume any direction of 
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the means uaed to put out the fire. They remained on the hurricane 
deck. They encountered no hardship or fatigue. They were under no 
respohsibility. They had no opportunity of displaying any skill or gal- 
lantry. They did exhibit, in a very commendable degree, prompti- 
tude and zeal, ail the more commendable as the steam-ship was full of 
passengers. But ail that they did, aU that they could do under the cir- 
cumstances, was to furnish their pumping apparatus and their water, aid- 
ing the pumps and the steam appliances of the ship, 

Taking ail thèse matters into considération, and estimating the salvage 
service thereon, gîving the ship the benefit of her own construction and 
appliances, and taking into account the services of the fire department, 
for which no claim bas been made, but which, nevertheless, inure for 
the advantage of the ship, {The Baker, 25 Fed. Rep. 773,) I award to 
the libelant, as the share of the services of the Monarch therein, the sum 
of $650. The costs, except the cost of the stenographer, for which pro- 
vision has been already made, will foUow the award. Let a decree be 
entered in oonformity with this opinion. 



The James A. Garfield.' 

Tejbo V. The James A. Gabfield. 

(Dkirict Court, E. D. Neie T«rk. June 15, 1887.) 

fiÀLTAOH— TUO AT WhARF— FiBB. 

The tug T. discovered a flre in the engine-room of the tug G., whîle the 
Sitter lay at a wharf, and, proceeding to her, extinguished it. While the T. 
was on her way to the G., the watchman on the pier discovered the flre, and 
summoned the fire department. Held, that the service was a salvage service, 
hut that the G. had not been saved from total destruction on account pf the 
summons sent to the flre department. Tbree hundred dollars was allowed as 
salvage award. 

- In Admîralty. 
John J. AUen, for libelant. 
Edward H. Hobbs, for claimant. 

Benedict, J. The services rendered by the tug-boat Tebo in extin- 
guishing the fire that had broken out in the engine-room of the James 
A. Garfiçld, although unattended with any risk to life or risk tp th^ Tebo, 
were salvage services, because they were services rendered voluntarily, to 
relieve the James A. Garfield from a situation of péril, and they were 
successfïil. The fire was discovered by those on the Tebo before it had 
been discovered by any othpr person. They at once proceeded with the 
Tebo to the Garfield, and by pfomptly pouring a stream of water upon 
it they extinguished the fire. The fire so extinguiahed was dangerbus; 
hy the services of the Tebo the damage resulting from it was reduced to 
a minimiam. , 

But, while the services of the Tebo unquestionably saved the Garfield 
a considérable loss, I cannot agrée with the advpcates for the libelant in 
the opinion that they saved her from total destruction. The, fact that 
the watchman on the pier discovered the fire while the Tebo was prq- 

>Beported by Edward Q. Benedict^ ^aq., of the Kew York bar. . - 
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ceeding to the Garfield, and at once, by the fire telegraph, notiiied the 
firedepartment, so that an engine Was at once on its way to the fire, 
would hàVe réàched the Garfield a few moments after the Tebo reached 
her, and wOuld, as I think it niay fairly be inferred, hâve promptly ex- 
tinguished thé fire, requires the conclusion that the Garfield was not in 
danger of total destruction. But it may be also fairly inferred from tbe 
évidence that the Gàrfield's uppèr vrorks would hâve beèn burnt, and 
her engine perhaps injured, if the Tèbo had not feached her when she 
,did. Jliatloss was saved by thé- e'xettiona of the Tebo. 

The clàimâtits hâve madè no tènder, and the extent of the offer was 
$25. This wàs much too ^mall, in my opinion. As I view the case, 
$300 éhould be awarded , and Will bè a libéral reward for the services of 
the Tebo. For that sum, with costs, the iibelant may bave a decree. ! 



■ ' ■'■ The Rose.' 

ViEROw and others v. The tldsE and Hef Cargo of Cotton. 

(DistrÎBt Court, E. D. New York. June 15, 1887.) 

Sait AGE— TowiNG Lightjbe— Bubniotg Pteb— TBNDuk 

The libelant's tu^ towed the lighterB., laden with cotton, from the vîcin- 
ity of the Morgan Line pier, which was on flré, to a place of safety. Claimant, 
admitting that the service was ^ palyage service, offered to pay $140, together 
with coBts aîïer the action had been begun. Held, that the offer was a libéral 
one, and should hâve been accepted; that Iibelant Shoùld hâve a decree for 
$140 and taxable costa up to the time of flling the answer, less the taxable costs 
which accrued after the anawer was flled. 

InAdmiralty. 

Anam, B. .Sêêtoart, for libelants. 

Julian B. Shffpe, for claimants. 

Benedict, J. The only question presented to me for décision în this 
case is in regard to the amount proper to be awarded to the owner and 
crew of the tug Reindeer, for salvage services rendered to a cargo of cot- 
ton laden on board the ligh ter Rose. The lighter was lying in a slip in 
the North river, the pier on the lower side of which was the pier of the 
Morgan Linè, which was on fire. The services consisted in towing the 
lighter, with her cargo of cotton, from this slip to a place remote from 
the fire. 

The claimants hâve concèded that the services were salvage services, 
and oSèred to pay $140 as salvage coftlpehsatiôh. This offer was re- 
peated after the action was commenced, and accompanied with an ofl'er 
to pay the costs of the action Up to thàt time. By stipulation, the ofl'er 
is to be ïegarded as a légal tendér, accompanied tyith a payment into 
court àt the filing of the answer. 

In my opinion the off^er of $140 was a libéral one, and should hâve 
been accéptéd. The proof will jiôt warrant an àward exceeding that 
suih. Cet the Iibelant hâve a dècree against the cargo for $140 and the 
taxable coStS upto the time of the 'filing bf the answer, less the taxable 
co'sts of the claimant 'which bave accrued since the answer was filed. 

iKeported by Edward G. Beûedlct, Eâq., of tlife Kew York bar. 
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Lamont V. Grand Lodge Iowa Légion of Honor and another. 
(Circuit Court, 2f. B. Iowa, E. D. June 20, 1887.) 

1. Mutual Benefit Associations — Beneficiaby Certificate— Substitution 
OF Benbficiaky. 

The beneflciary named in the certificate of amutual benefit association does 
not acquire such a vested interest as will prevent the substitution of a new 
beneflciary, at the option of the holder of the certificate, -where the constitu- 
tion of the association provides "that any member holding a beneflciary cer-_ 
' tiflcate, desiring at any time to make a new direction as to its payment, may 
do so by authorizing such a change in writing>" etc.» 
8. Samb— Selbction of Benepiciart— Membeb of Family. 

A provision in the constitution of such association, declaring that the ob- 
ject of the "order" is to "aflEord flnancial aid and benefit to the widows, or- 
phans, and heirs or devisees of the deceased members of the order, " will not 
necessarily restrict the holder of a certificate to the sélection of a beneflciary 
f roin among the members pf his own family.i 
8. BAîfB-rtIî«suBABLE Intbebst:— Wagerin» Contbaot. 

In suçih case, the voluntary sélection of a new beneflciary, who hag no in- 
surabilè' întereSt in the life or the holder of the certificate, does not render the 
i transaction void as awagering contract, where there is no évidence from 
which it can be inf erred that the parties intended it as such.^ 

i In Eqnity. Bill and cross-bill. 
j Jaunies A. Reed and Charles Ogden, for complainanta. 
Wtigbt, BaMmn & HaMane, for Emily R. Graft. 

Shieàs, J. On the seventh day of April, 1883, J. P. Heulett became 
a member of the organization known as the "Iowa Légion of Honor;" a 
certificate of membership being issued to him, reciting that, as member 
of the Garâdd Lodge No. 126, he was "entitled to ail the rights and 
privilèges of membership in the Iowa Légion of Honor, and to partici- 
pàte in the beneflciary fund of the order to the amount of two thousand 
dollars, which sum shall, at his death, be paid to his daughter Mary 
H. Heulett Lamont." In the constitution of the order it is declared 
that the business and object of this order are to promote fratemity, and 
to afford financial aid and benefit to the widows, orphans, and heirs or 
devisees of the deceased members of the order. Article 1, § 2. By 
article 7, § 1, it is provided that, "upon the death of a member in good 
standing of this order, such person or persons as said member may hâve 
directed, subject to the limitations of article 1, § 2, of this grand lodge, 
shall be entiÛed to receive of the beneflciary fund of this order the sum 
of two thousand dollars: provided," etc. And by article 8, § 11, that 
"any member holding a beneflciary certiflcate, desiring at any time to 
make a new direction as to its payment, may do so by authorizing such 
a change in writing on the back of such certiflcate, in the form pre- 

'See note at end of case. 

' Respectîng the rights of Etrangers in life insurance policies, see Lamont v. Sotel 
Men's Mut. Ben. Ass'n, SOFed. Hep. 817 ; Batdorf v. Fehler, (Pa.) 9 Atl. Rep. 468 ; Shu- 
gar v. Garnian, (Pa.) 4 Atl. Rep. fiO ; Ruth v. Katternian, (Pa.) 3 Atl. Rep. 835, and note ; 
Price V. Suprême Lodge K. of H., (Tex.) 4 S. W. Rep. G33. 
v.3lF.no.4— 12 



178 FEDEBAIi KEPOBTER. 

scribed, attested by the recording secretary with the seal of the lodge 
attached, and the recording secretary shall at once report such action to 
the grand secretary." 

On the thirtieth day of July, 1884, the said Heulell, on the back of 
the original certificate issued to him, signed the following revocation: 

"I, J. P. Heulett, le whom the within certificate was issued, do hereby re- 
voke my former direction as to the payment of the beneflciary f und due at 
my death, and now authorize and direct such payment to be made to Emily 
E. Graft. 

" Witness my hand and seal this thirtieth day of July, 1884. 

"J. P. Hbulett. [Seal.] 

"Attest: A. Van Obdbr, Becording Secretary." 
[Seal Garfleld Lodgé.] 

On the twenty-fifth day of August, 1884, a new certificate was issued 
by the grand lodge to Heulett, in which it is declared thaï the amount 
of his interest in the beneficiary ftind, lo-wit, $2,000, shali at his death 
be paid to Emily E. Graft. August 11, 1885, the said Heulett died at 
Atlantic, lowa, and, as both Mrs. Lamont and Mrs. Graft daimed the 
sum provided to be paid out of the beneficiary fund of the order, the 
présent proceeding was instituted for the purpose of deciding the ques- 
tion, the grand lodge on its part paying the fuU sum, $2,000, into court, 
thus leaving the litigation to be carried on by the other parties. 

Mrs. Lamont iâ a daughter of the deceased, and Mrs. Graft is not a 
relative of deceased, but only a Personal frierid. 

On behalf of the complainan|; it is claimed, in the first place, that 
when shè was naméd in the original certificate of membership issûed to 
J. P. Héulëtt as the person to whom the beneficiary fund was to be 
paid, an intefest was thereby vested in her, and that she could notbfe 
deprived thôi-èdf, save with her own consent. That such is the rule 
when a coiitract of insurancè is entered into between a life Insurance 
Company and a third party, whereby the company agrées to pay the 
amount due on the policy to such third party, is not questioned. In 
such cases the third party or beneficiary is a party to the contract of In- 
surance. When, however, a person joins a mutual benefit association 
of the character of the lowa Légion of Honor, his rights in the benefi- 
ciary fund, and his controlovër the same, are usually determined by the 
constitution of the order. The contract by which Heulett became inter- 
ested in the benefit fund of défendant was between him and the order, 
and is evidencëd by the constitution of the association, by which it is, 
in substance, provided that each member in gOod staflding is entitled to 
hâve the sum of $2,000 paid at his death to such person as he may desig- 
nate, and that he may at any time make a new direction or sélection of the 
person to whom such sum shall be paid. 

The fact that when Heulett joinëd the lowa Légion a certificate of mem- 
bership was issued to him, in which his daughter was named as the per- 
son to whom payment was to be made of the $2,000, did not change 
the contract between the order and Heulett, nor deprive him of the right, 
secured by the constitution, of making a new sélection of a beneficiary. 
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Mrs. LàTûoiat acqliired no interest therein which would prevent Mr. 
Heulett from revoking the sélection made in the first instance, and des- 
ignating another as the persoii to whom payment was to be made. 

It is also urged on behalf of complainant that, nnder the constitution 
of the order, Heulett could not sélect as a beneâciary one who was not a 
member of his family; that the object of the order is to make provision 
for the widow and orphans of deceased members; and that the order is 
not bound to make payment to any one not occupying this relation. The 
order, however, is not questioning its liability to pay. It has paid the 
amount into court, and the litigation is not over the question whether 
the order is bound to pay to any one not a member of the family of a 
deceased member, but over the question of the respective rights of Mrs. 
Lamont and Mrs. Grafl. The constitution does not, however, limit the 
sélection of a beneficiary to the family of members. Financial aid is to 
be afforded "to the widows, orphans, and heirs or devisees of the de- 
ceased members of the order." It is évident that the word "heirs" is 
used, not in its restricted sensé, but to include any one to whom the es- 
tate of the deceased might pass by opération of law; and thus would, in 
many cases, include persons who were but distantly related by blood to the 
deceased member, who had not in fact ever been members of the family, 
and with whom, perhaps, he had no personal acquaintance. But, in ad- 
dition to the widows, orphans, and heirs, it is aiso provided that aid 
may be afforded to "devisees." It is clear that this word cannot be in- 
tended to bear the technical légal meaning of one to whom real estate is 
given by the last will of another. There is nothing in the constitution 
of the order from which it can be inferred that it was one of the pur- 
poses of the order to provide a beneficiary fund to be paid to such per- 
son as should, under the ladt will of a deceased member, hâve devised 
to him the whole or part of the realty owned by such testator. It is, 
however, entirely clear, from the provisions of the constitution, that it 
was one of the objects of the order to create a beneficiary fund to be paid 
to such person as the members might designate; apd the word "devisee," 
therefore, is used in its primary sensé of one aeparated or dmgiwied. 

In many instances a person may wish to provide at his death for the 
future of one who is neither his wife, child, nor heir, and the constitu- 
tion of the order enables this to be done by providing that the member 
may sélect and designate the person to whom payment of the beneficiary 
funtl is to be made. It is, however, urged that if the construction of the 
coiitract is such that Mrs. Graft be held to be the party entitled under 
its tenhs to the fund, then it will be, as to her, a wagering contract, 
and, on the grounds of public policy, she cannot be allowed to recover 
thereon. 

In Wamock v. Davis, 104 U. S. 775, it was held that, to sustain a 
contract of Insurance between a company and another, on the life of a 
third party, it must appear that the assured had an insurable interest 
therein; that is, "a reasonable ground, founded upon the relations of the 
parties to eachother, either pecuniary or of blood or affinity, to expect 
some benefit or advantage from the continuance of the life of the assured. 
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Otherwise the, contract îs a mère wager, by which the party takîng the 
policy is directly interested in the early death of thé assured " It is 
further held in that case " that th$ assignaient of a policy to a party net 
having an insurable interest is as objectionable as the taking out a pol- 
icy in his name." In other words, it is immaterial with what form the 
wagering contract may be clothed. It is void because of its intrinsic 
charâcter, irrespective of the mode or manner of its création. 

If, therefore, in the présent case, it appeared that in fact the object 
and purpose of having Heulett become interested in the beneficiary fund 
of the lowa Légion had been to enable Mrs. Lamont or Mrs. Graft to 
speculate on the death of Heulett, then the transaction would becontrary 
to public policy, and no recovery thereon could be had.iin favor of the 
party participating in such wagering contract. It does not appear, how- 
ever, that Heulett joined theordef for the purpose of benefiting Mrs. 
Graft in any way, or that she had any knowledge thereof. He origi- 
nally designated his daughter as the person to whom payment was to, be 
made. In: its inception, therefore, the contract with the order was en- 
tirely valid. The; subséquent change in the person named as the bene- 
ficiary did not create in Mrs. Graft a vested interest in the fund. She 
did not procure the change. It was a purely voluntary act on part of 
Heulett, which he could revoke at any time, and there is nothing in the 
évidence frotn which it can be iriferred that the parties intended the 
transaction as a mère cover to an illégal contract. Where a third party, 
withoutany insurable interest in the life of another, procures a policy of 
insurance on the life of such person, either by having a policy issued di- 
rectly to himself, or by having the person whose life is insured take out 
a policy to himself, and then assign it, thèse facts, as is held in Warnock 
V. Davis, conclusively show that the transaction ia a mère spéculation on 
the life of another, and as such is çontrary to public policy, and thercr 
fore void. 

If, however, a person takes out a policy upon his own life, and by the 
provisions of his will directs that the proceeds of the policy shall be paid 
to a third party having no insurable interest in his life, such a transac- 
tion would be upheld, unless it was shown that it was a mère cover, 
resorted to to enable the third party to speculate on the death of the 
other. A person bas an insurable interest in his own life, and a policy 
issued thereon is his property, and bj"^ will or any other proper mode he 
can designate the person to whom, at his death, the proceeds of the pol- 
icy shall be paid; and the right of a person to thus provide for the future 
of another cannot be questioned. Public policy requires that a person 
having no insurable interest in the life of another shall not be permitted 
to speculate on such life, and thereby become interested in its early ter- 
mination; but public policy does not forbid a person from in good faith 
making provision for the future of another in whom he may be inter- 
ested, even though the latter may not hâve an insurable interest in his 
life. If this were not so, then a person would be debarred from giving 
a legacy or bequçst by will to one who had not an insurable interest on 
his life, because thereby the legatee would become interested in his et-riy 
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death. To prevent the evils resulting from allowing persons having no 
interest in prolonging the life of another to speculate on such life, the 
rule is adopted that one having no insurable interest in the life of an- 
other shall not be permitted to contract, either directly or indirectly, for 
the payment of a sum upon the death of the other, but it has never been 
held that public poliey forbids a person from insuring bis own life, and 
by will or otherwise controlling the disposition of the proceeds of the 
poliey. In such case the beneficiary has no part in the contract of in- 
surance, and has no control over it. 

The insured can change the beneficiary at bis pleasure ; and as the 
latter has in fact no légal interest in the contract, and had no part in 
creating it or keeping it in force, it cannot be said that such a contract 
of Insurance is a wagering poliey, or that it, in any sensé, contravenes 
the rule of public poliey forbidding one without an interest from specu- 
lating on the life of another. 

The facts of the case are simply thèse: As a member in good standing 
iu the order, Heulett was, interested in the benefit fund of the asso- 
ciation, and was entitled to hâve the sum of $2,000 paid at bis death to 
such person as he should dèsignate. In the first instance, he seleçted 
his daughter as the one to whom the money was to be paid, but hesub- 
sequently revoked the sélection in the manner provided by the constitu- 
tion of the order, and designated Mrs. Graft as the beneficiary, and this 
■désignation was in force at the date of his death. It is beyond question, 
therefore, that it was the intent of Heulett that this money should be 
paid to Mrs, Graft. The contract of the association was to pay the sum 
to the person designated by Heulett, and, as Mrs. Graft is such person, 
fihe is entitled to the money. Accordingly, bill of complainant will be 
dismissed at her cost, and on cross-bill decree in favor of Emily R. Graft 
will be entered, adjudging her entitled to the money paid into court. 

NOTE. 

Bebefit Associations — Benefioxabies. The gênerai rule is that, when not forbidden 
'by the charter or by-laws, a member of a mutual jjenefit association may change the 
beneficiaries named in the certîfleate ; but when the charter provides who shall be the 
benefidaries, in the event that those named in tlie poliey catinot receive the Insurance, 
the parties cannot make any other persons beneficiaries except those designated in the 
charter. Holland v. Taylor, (Ind.) 12 N. E. Rep. 116; Massey v. Mutual Relief Soc, 
(N. Y.) 7 N. E. Rep. 619; Presbyterian Assur. Pund v. Allen, (Ind.) Id. 317 ; Mitcheil 
V. Grand Lodge lowa K. of H., (lowa,) 30 N. W. Rep. 865 ; Whitehurst v. Whitehnrst, 
(Va.) 1 S. E. Rep. 801. The riglit to change a beneficiary by mutual agreement of the 
association and the member exista iudependently of its constitution and by-laws, and 
may be exercised whenever it is not limited by such constitution or by-laws. Masonic 
Mut. Ben. Soc. v. Burkhart, (Ind.) 11 N. E. Rep. 449. 

A beneficiary acqnires no vested rights to the béiiefits whieh are to accrue upon the 
•death of a member, until such death occurs, and the member may exercise the power 
of appointment without such beneflciary's consent, subject only to the rules and régu- 
lations of the Society. Masonic Mut. Ben. Soc. v. Burkhart, (Ind.) 11 N. E. Rep. 449. 
But when a benefit association issues a poliey to one uçon his own life, payable a,t his 
•death to a third person, and the insured ^oys the prenuotns, which are aocepted by the 
«ompany, it cannot resist payment of thé poliey to the beneficiary on the ground that 
he is neither a relative, heir, nor devisee of the insured, and that its charter authorizes 
it to pay to such persons only. Bloomington Mut. Life Ben. Ass'n v. Blue, (111.) Il N. 
E. Rep. 331. 

The Massachusetts statute, prier to 1882, litnited the beneficiaries to the widow, 
orphana, or other dependents of the member. Blsey v. Odd Fellows' Mut. Relief 
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Ass'n, 7 N. E. Eep. 844. This wàs held tô exolude the mother of the raçmber, who waa 
iiot livlng with him as one of the niembers of his family, Id.; also his sister, who was 
not dépendent on him for support, Suprême Council A. L. of H. v. Perry, 5 N. E. Eep. 
634. By the act of 1882 the claas entitled to become beueficiaries was extended to in- 
clude any iiiember of the family. Id. The désignation of his " estate" as the benefi- 
ciary meniber is ineffective; and, if the money has been received by the executor, he 
holds it for those entitled to it under the by-laws of the association, if such there are; 
and, if there are not any such, then for those entitled under the statute of distributions, 
Daniels v. Pratt, (Mass.) 10 N. E. Eep. 166. Under the laws of Missouri, the benetici- 
aries are litnited to the member's family and dependents. Knights of Honor v. Nairn, 
(Mioh.) 26 N. W. Eep. 826. 



JtJSD V. Bankees' & Merchants' Tel. Co. and others. 
[Cnrcuit Court 8. D. Mio Tork. June 16, 1887.) 

COUKTS— CONPMCT OF JtJKISDICTION— RBCEITEE. 

The rule that the court ârst tàking cognizance of a controversy is entitled 
to possessian and control of the subject-matter thereof to the exclasion of ail 
other courts of co-ordinate jurisdiction applied, deuying.a motion for a re- 
ceiver, and an injunction pendente Ute in a suit by a créditer in a fédéral court 
to get in tbe assetB, and distribute t&e property of an insolvent corporation 
among its creditors, where suits had already been brctught in the state court 
by other creditors to obtaïn the same relief, and a receiver appointed in such 
Buits was in possession and control of theiproperty of the corporation. 

Motion for Eeceiver ^nd Injunction Pendmte lÂte, 

D. 0. Ckatwood, for complainant. 

H. B. Tumer and R, Q. IngeraoU, for défendants. 

Wallace, J. This motion for a receiver and an injunction pendente 
Kte, if granted, would resuit in an Unséemly and unnecessary interférence 
with the jurisdiction of the supieme court of this state in the proceed- 
ings now pending in that court. The complainant by his bUl asks this 
court to get in the assets and distribute the property of an insolvent 
corporation among its creditors, of whom he is one, when the state court, 
at tbe instance of other creditors» has already taken jurisdiction in suits 
brought againstthe corporation to obtain the same relief, aud is now by 
its receiver in possession and control of the property of the corporation. 
Three suits are now pending in the suprem e court of the state of New York, 
— -one brought by a judgment créditer to obtain a séquestration of the 
property of the corporation ; another brought by a holder of mortgage 
bonds situated similarly to the présent complainant, in behalf of him- 
. self and ail other bondholders, to secure an équitable distribution of the 
property of the corporation among its creditors; and another brought by 
the trustées for the bondholders in the mortgage for a foreclosure of the 
mortgage. Receivers were appointed in the first suit, and, after the second 
suit was commenced, theieceivers appointed in the first suit were ap- 
pointed receivers in the second suit, and ail their proceedings in the first 
were approved by the order of the court in the second suit; so that both 
Buita hâve been treated b}' the state court practically as one proceeding. ' 
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The action brought by the trustée for a foreciosure of the mortgage bas 
proceeded to a decree and a sale of the mortgaged premises, and by the 
decree in that action it wàs ordered that receivers' certificates issued by 
order of the court in the first two suits, which had been negotiated by 
the receivers, and amounted to something over $600,000 at the time of 
Sale, should be receîved towards payment of the purchase money, the 
certificates having been made a prior lien to the mortgage by the orders 
of the court. 

Thus it appears that the state court is now in control of ail the prop- 
erty and assets of the corporation, and is attempting to administer them, 
and appropriate the proceeds to those to whom they belong. The juris- 
diction of the state court is not questioned, but the bill asserts that 
grave irregularities hâve taken place in the proceedings, and that the suits 
bave been controlled by parties acting collusively, to advance their own 
interests at the expense of the complainant and those similarly situated. 
Ail the averments in the bill charging fraud and collusion in the pro- 
ceedings in the state court are fuUy met and denied by the answers of 
the sevéral défendants. The trustée for the mortgage bondholders was a 
party défendant in the second suit. If the complainant's interests haye 
not been properly protected in the proceedings in the state court, he haa 
an ample remedy as a party in interest in the proceedings there, upon 
sufficient cause shown, to obtain redress by intervening in his own be- 
half. 

The case is one for the application of the rule that the court which 
first takes cognizance of the controversy is entitled to retain jurisdiction 
to the end of the litigation, and to take possession and control of the sub- 
ject-matter of the investigation to the exclusion of ail interférence by 
other courts of co-ordinate jurisdiction. WUliams v. Benedict, 8 "Kov!. 
111; Taylm- v. Garryl, 20 How. 583; Hagan v. Lucas, 10 Pet. 400; 
Biick V. (Mbath, 3 Wall. 334; Hddritter v. Elizabeth OUrCloth Go., 112 
U. S. 294, 5 Sup. et. Rep. 135; Schuekle v. Rdman, 86 N. Y. 270; 
Union Trust Co. v. Rockford, R. I. & St. L. R. Co., Q Biss. 197; Sedgxmk 
v. MefMi, 6 Blatchf. 156. 

In Young v. Montgomery & E. R. Co.,2 Woods, 606, 619, the court 
refused to assume to take possession of and administer property which 
was in possession of another court, and in course of administration there, 
although that court had granted leave to sue its receiver for the purpose. 

The motion is denied. 
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Hankinson V. Page. 
iOircuii Court, S. D. New York. June 16, 1887.) 

1. JuBiSDiCTioN— Raibinq IssubbtAnswœe — Sections 488, 498, Code Civii, 

pROC. N. Y. 

An action was commenced against a non-resident of the state of New York 
by the levy of an attachaient upon property alleged to belong to défendant 
in that state. Défendant (}id not appear.generaJly, but by a spécial answer, 
"■for the purpose ofraiaingthe issue as to the jurisdiciion of the court." Held. 
that the qualifled appearance of the défendant was not a waiver of the ob- 
jection which the answer was Jnterposed to raise; sections 488 and 498 of 
Kew York Code of, Ci vil, Procédure authorizing a défendant to présent the 
objection by answer. 

2. Attachmbnt— Lbvt— Life Insurance Policies — Section 649, Code Civil 

Pkoc. N. Y. 

Défendant had aninterestasoneof the insured's heirs at la,win certain pol- 
icies of life insurance. A lévy under a warrant of attachment against de- 
fendant's property was made, by serving a copy of the warrant and notice 
upon the insurance companies, but without an attempt by the sheriff to take 
the pplicies intohis açtpal custody. Meld, under the circumstances, not a 
proper Jevy, under section 649, Code Civil Proc. N. Y. 

8. Same— Bbnevolent Association— Interest oï" an Heih at Law. 

The interest of an heir at lawof:adeceaBed memberofa benevolent asso- 
ciation, in a sum to be raised and paid by the association on the death of a 
member, is attachable in New York, where common law and equity jurisdic- 
tion are blended in one tribunal. 

4. Same — Levt on Valid Demand against Benevolent Association — Cee- 

TTOICATE OF MkMBKKSHIP. 

A. was amember of a benevolent association, which at the time of his death 
had nôt issued aiiy policy of insurance upon his life, but was under a con- 
tract liabîlity to his heirs at law to assess upon and coUect from the several 
members of the association the sum which e»ch member had agreed to pay 
on the death of another member. A levy under a warrant of attachment 
against P., one of such heirs at law, was made by leaving a copy of the war- 
rant and notice with the association. Held a due service, and that the sheriff 
wa? not obligea to take into bis actual custody a certiflcate of membership in 
such association, which had been delivered by the association to A.; it not 
being an évidence of debt, like a bond, note, or other instrument for the pay- 
ment of money, and not f alling within the category of section 649, Code Civil 
Proc. N. Y., requiringthe sheriff, in makinga levy under à warrant of attach- 
ment, to take it into his actual custode. 

Motion for New Trial. 
Lewis Sanders, for plaintiff. 
Alfred R. Page, for défendant. 

Wallace, J. Exceptions hâve been filed by the plaintiff to the rul- 
ings of the référée before whom this action was tried, and a motion for 
a new trial is founded upon the errors alleged by the exceptions. The 
action was brought originally ia the suprême court of the state of New 
York, and was removed to this court. The only question litigated on 
the trial before the référée was whether jurisdietion was obtained by the 
state court over the person of the défendant by due service of process. 
The défendant was a non-resident of the state, and the action was sought 
to be commenced against him by the levy of an attachment upon prop- 
erty alleged to belong to the défendant within this state. The défendant 
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dîd not appear generally in the action, but appeared by attomeys, who 
Berved a spefcial answer in the action "for the purpose of raising the issue 
as to the jurisdiction of the court only." The answer alleged that the 
court did not hâve jurisdiction, because the sumraons was served upon 
the défendant at Rutland, in the state of .Vermont; and that, although 
a warrant of attachment was granted against the property of the défend- 
ant, he did not hâve any property in this state, and no levy had been 
inade upon his property. The qualifled appearance of the défendant 
was not a waiver of the objection which the answer was interposed to 
raise. A gênerai appearance in the action would hâve been a waiver. 
Commonly euch an objection is raised by a motion to dismiss the sum- 
mons, but in some cases the question présents an issue of fact which can 
be more satisfactorily determined by an answer in the nature of a plea 
in abatement. Sections 488 and 498 of the Code of Civil Procédure ex- 
pressly authorize the défendant to présent the objection by an answer, 
The case of Hamburger v. Baker, 35 Hun, 455, is directly in point, to 
thé efifect that such an answer as was interposed hère is not to be regarded 
as a gênerai appearance in the action, and authorizes the défendant to 
contest the fact whether the court acquired jurisdiction by sufïicient 
ser^dce of process. 

If the attachment issued by the state court was levied upon the prop- 
erty of the défendant, the court acquired jurisdiction to the extent nec- 
essary to satisfy the plaintiflf's demand out of the property seized. By 
the provisions of the Code of Civil Procédure of this state, an attachment 
may be levied upon "a cause of action arising upon contract, including 
a bond, note, or other instrument for the payment of money only, ne- 
gotiable or otherwise," whether past due or yet to become due, which 
belongs to the défendant, {section 648;) and the sheriff who exécutes the 
writ must coUect ail debts, effects, and things in action subject to the 
direction of the court, and may maintain any action or spécial proceed- 
ing in his own name, or name of the défendant, which is necessary for 
that purpose, (section 655;) and it is made his duty to take into his cus- 
tody ail books of account, vouchers, and other papers relating to the 
property attached, (section 644.) It is provided by section 649 that a 
levy under a warrant of attachment must be made " upon personal prop- 
erty, capable of manual delivery, includhig a bond, promissory note, or 
other instrument for the payment of money, by taking the same into the 
sheriff's actual custody." The same section provides that the levy upon 
other Personal property must be made by leaving a certified copy of the 
warrant, and a notice showing the property attached, with the person 
holding the same; or, if it consists of a demand other than a bond, prom- 
issory note, or other instrument for the payment of money, by leaving 
a certified copy of the warrant and notice with the person against whom 
the demand exists. 

The levy in this case was sought to be made by serving a copy of the 
warrant and notice upon several insurance companies which had issued 
policies of insurance upon the life of John B. Page, then lately deceased, 
of whom the défendant was one of the heirs at law, but without an at- 
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tempt by the sheriff to take the policies into his actual custody. Similar 
service was inade upon the National Benefit Society. This was a benev- 
olent association of which John B. Page was a member up to the time of 
his death. That association had not issued a policy of insurance, but at 
the time of the service of the warrant of attachment was under a contract 
liability to the heirs at law of John B. Page to assess upon and collect 
from the several members of the association the sum which each mem- 
ber had agreed to pay on the death of another member, and was obligated 
to pay the sum thus collected from its members, to an amount not ex- 
ceeding $5,000, to the heirs at iaw of John B. Page. The défendant, in 
çonjunction with the other heirs at law of John B. Page, had a vested 
demand against the association which was not then payable, but would 
become payable shortly thereafter, and upon non-payment could proceed 
by appropriate remedy to compel the association to assess, collect, and 
pay the amount of its obligation. Unless the defendant's demand against. 
that association falls within the category of personal property "capable 
of manual dèlivery, including a bond, promissory note, or other instru- 
ment for the payment of money," the sheriff was not required to take 
anything into his manual custody, but had made due service by leaving a 
certified copy of the warrant and notice with the association. The only 
instrument evidencîng the obligation of the association to collect and 
pay the sum mentioned to the heirs at law of John B. Page upon his 
death was a certificaté of membership in the association which had beeij 
delivered by the association to John B. Page. This certainly was not 
an évidence of debt in the ordinary acceptation of that terni, like bonds, 
notes, and ordinary instruments for the payment of money. Even a 
policy of insurance would not fall within this description. Peofpk v. 
Bromi, 6 Cow. 41; Tyler v. Mm Ins. Oo., 2 Wend. 280. 

Ail contracte which contain an obligation for the payment of money 
by one of the parties are, in one sensé, instruments for the payment of 
money. A contract in writing for the building of a house between the 
owner and builder is in this sensé an instrument for the payment of 
money on the part of the owner, although the payments to be made by 
him generally dépend upon the completion of the whole or a portion of 
the work by the builder. Aider v. Blooviingdale, 1 Duer, 601. There 
is also a large class of contracts strictly unilatéral in which the promise 
is one for the payment of money only, but bj' which the money is pay- 
able Conditionally. A policy of insurance belongs to this class. Thèse 
contracts are evidenced by instruments signed only by the maker, and are 
delivered to the payée or obligée, and presumably the originals are not 
to be found in the possession of the party who promises to pay. It is 
unreasonable to suppose that ail contracts under which money may be- 
come payable were intended to be included in the language under con- 
sidération. At most, it would seem to be intended to apply only to 
such unilatéral contracts for the payment of money as are usually evi- 
denced by written instruments delivered by the payor or obliger to the 
payée or obligée. The provision requiring the instrument to be taken 
into the sheriff's actual custody relates to property "capable of manual 
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delivery." It probably Tefers to the same instruments mentioned in sec- 
tion 648, "for the payinent of money only, negotiable orotherwise." It 
appropriately includes ail instruments like bonds, notes, bills of ex- 
change, and certificate^ of deposit, the title to which may pass by deliv- 
ery, and do not require a formai assignaient in order to enable the per- 
son to whom the instrument is delivered to maintain an action upon it 
in his own name. Upon the rule, noscitur a aocm, the words, "other in- 
struments for the payment of money," are to be interpreted as referring 
to instruments of similar character with bonds and promissory notes, 
such as are évidences of debt, and the title to which passes by delivery 
merely. But there is also fair reason to contend that the provision is 
intended to include ail other instruments which are unilatéral contracts 
for the payment of money only. The apparent purpose of the provis- 
ion is to require the sheriff to reduce the property attached to his pos- 
session so far as, under the circumstances, it can practically be done. 
This is the rule which prevails in the absence of statutory direction. 
In gênerai, to constitute a sufficient attachment of personal property, 
the officer must take such custody of it upon a levy as will enable him 
to retain and assert his power over it, so that it cannot probably be 
withdrawn or taken by another without his knowing it. Hemmmway v. 
Wheder, 14 Pick. 408 ; Tomlinson v. CoUim, 20 Conn. 364 ; Odwrne v. 
doUey, 2 N. H. 66; Blalce v. Hatch, 25 Vt. 555; Leamed v. Vandenhurgh, 
7 How. Pr. 379. 

When a unilatéral instrument, containing the promise of another to 
pay money, is in the possession of the défendant himself, or, belonging 
to the défendant, is in the possession of a third person, it is practicable 
for the sheriff to take it into his actual custody, and the Code provision 
would seém to require him to do so. 

In accordance with thèse views, the référée was correct in his condu- 
sion that the attachment was not levied, as the statute directs, upon 
the policies of insurance. But a certificate of membership in an incor- 
porated or unincorporated association cannot, upon any reasonable theory, 
be considered as an instrument for the payment of money, within the 
meaning of the provision in question, and consequently the interest of 
the défendant in the demand against the National Benefit Society was 
properly attached by the sheriff. 

It is insisted for the défendant thî^t the demand of the défendant 
against the National Benefit Society was in the nature of équitable as- 
sets, and therefore could not be attached. Although an attachment is a 
spécial remedy at law, and, in the absence of statutory authority, does 
not reach property or interests which can only be realized by the assist- 
ance ôf a court of equity, the tendency of législation in this country 
bas been to enlarge the opération of the writ, and subject interests and 
kinds of property to seizure under an attachment which are not subject 
to exécution at law. Drake, Attachm. § 7. In thisstate the common 
law and equity jurisdiction are blended in the same tribunal, and there 
is consequently no inconvenience in extending the remedy of an attach- 
ment so that the levy will embrace équitable interests of the défendant 
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in rearand personal property. The question is whether this has been 
done by.the provisions of the Code. No décisions of the state courts 
hâve been cited by counsel in which the précise question now presehted 
has been cbnsidered. But in Thurber v. Blanck, 50 N. Y. 80, the court 
of appeals, in considering the effect of an attachment under the Code 
then existing, in which the provisions were similar to those of the présent 
Code, were of the opinion that the lien of an attachment upon choses in 
action and debts could only bé created upon légal titles, and not upon 
mère equities. The court used this language: 

"Debts and choses in action are to be tegarded as légal assets under the 
attachment laws, wherever that process acts directly upon the légal title; but, 
whenever they are so sltuàted as to require the exercise of the equity pow- 
ers of the court to place them in that situation, they must be treated as they 
alwayç were,— as équitable assets only." 

See, also, Casâe v. Lewis, 78 N. Yi 185, and Anthony v. Wood, 96 N. 
Y. 180. 

The question thus considered, although not the exact question hère, 
involves somewhat the meaning of the Code provisions, and the consid- 
ération whether they extend the lien of an attachment so as to operate 
upon choses in action which can be coUected only in a court of 
equity. Thèse citations seem to sustain the defendant's contention, and 
it is significant, as tending to the same conclusion, that the causes of 
action arising upon contract mentioned in section 648, which. are spe- 
ciiically enumerated in the section, are ail of them causes of action at 
law. The conclusion, therefore, is that the Code provisions were not 
intended to create any innovation Upon the generally prevailing and 
original System of the remedy by attachment, under which the opération 
of the process is confined to légal debts as contradistinguished from équi- 
table demands. This conclusion, however, does not help the défendant, 
unless it can be maintained that the defendant's remedy upon the cause 
of action to secure the sum payable to him is exclusively in equity. 
The association undertook to pay him a sum of money by making an 
assessmènt upon its members, and paying what should be realized 
thereon, not exceedinfÇ $5,000, tothe beneficiaries named in the contract. 
Upon refusai to make the assessmènt, it would be liable at law for such 
sum as might hâve bèen collected if it had fulfllled its undertaking. It 
would not be permitted to allège that nothing was due the plaintiff be- 
cause of its.own default in not doing what it had agreed to do. Any 
condition in the contract by which it is attempted to deprive the bene- 
ficiaries of the judgment of a court of compétent jurisdiction as to the 
extent of the légal obligation of the association could not stand in the 
way of a recovery. Such a condition affects the right to a judicial trial, 
and is void as against public policy. Insurance Go. v. Morse, 20 Wall. 
445; Nute v. HamUton Mut. Ins. Go., 6 Gray, 174, 181; Tohey v. Gounty 
of Bristol, 3 Story, 800. 

On the other hand, if the association should collect the sum payable 
from the members, or any part of it, the money would belong to the 
beneficiaries, and they could maintain an action at law to recover it. 
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Doubtless Ihey could resort to equitj', and seek a mandatory înjunction 
to compel the association to make an assessment upon its refusai to do 
so; but, although they might elect to pursue this course, they would 
net necessarily hâve to do so. It must therefore be held that the at- 
tachment was properly levied upon the demand of the défendant 
against the National Benefit Society, and consequently that the défense 
of want of jurisdiction should not hâve prevailed. A new trial is 
granted. 



Mack and others v. Jones. 

(Œrcuit Court, W. D. Tennessee. July 6, 1887.) 

1. Attachmbnt— Fraudulent Convbyancb— Evidence— Statembnt to Cred- 

ITOK. 

An allégation that a debtor bas fraudulently conveyed, or îs about fraudu- 
lently to convey, bis property, îs not sustained by showing a discrepancy be- 
tween a statement made to anotber creditor, with a view of securing a crédit, 
and the actnal truth of bis condition, aa sbown by a critical examination of 
his affairs, if thc statement be so generally true tnat it fairly représenta bis 
condition, Such statements are not intended to be as précise as if made f rom 
balance-sheets in book-lseeping. 

5. SAME— OVEHBUTING QOODS. 

The allégation of a fraudulent transfer is not sustained by évidence showing 
that a merchant who had been successful, and "was not in debt, concluded to 
enlarge his business, and bought imprudently perhaps more than he should 
hâve done; particularly if the creditors eagerly persuaded him to buy and en- 
couraged his imprudence by pressing goods upon him. If his intentions 
were honest, his want of judgment cannot aid the attachment, 
8. Bamb — Kbmoval of Goods, 

It is not évidence of a fraudulent intent to dispose of the property that a 
merchant removes a considérable part of his stock to another town in the same 
couhty, and opens a store there to sell them, if the proof shows that the 
scheme was fairly reasonable, and the purpose an honest one, to sell goods 
to the trade, and not to cheat his creditors. 

4, SamB— îlOHMING A PAETNEBSHIP. 

' It is nbt a fraudulent transfer of a merchant's property for whioh be may 
be attached if he places part of his stock in a partnership in a town near by, 
to be 80 sold, provided the partnership be a fair one, and the contract bas an 
adéquate and valuable considération to support it. A transfer may be so made 
without implication of fraud, and is not in any proper sensé out of the usual 
course Of trade, nor does it in any proper sensé hinder and delay or defraud 
his creditors. 

6. Same— Selling Bblow Cobt. 

An attachment for fraudulently disposing of his property, and being about 
to do so, is not sustained by proof that, in opening a new store to attract cus- 
tomers, a few articles are cheaply sold nearly at or below coat, the instances 
proved being insignificant, and fully explained by the circumstances; particu- 
larly if the f aot be that the stock was generally sold at a profit, and the busi- 
ness was successful. 
6. Same- PoLicT oy Attachment Laws. 

The attachment laws should be intelligently administered, so as to protect 
creditors, on the one hand, from any cunning devices to defraud them and 
their debtors; on the other, from an eager and oppressive greed, for a préfér- 
ence, inconsiderate distrust, and unwarrantable interférence with a business 
transacfjoti that is honest, but unsatisfactory to the creditor. 
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7. Rbmotal ok Gatjbes — Attachment— Effect of Tbanspberiiig Fund on 
Attaohmbnts Sot Removed. 

An attacliiiient suit, being the flrst levied, was removed to the fédéral court, 
the Btate court directing the recei ver to retain bo mucli of the f iind as belonged 
to that suit ànd pay the balance into thè registry of the state Court, which vr'as 
done. * Heldi that on the f ailure of the removed attachment in'the fédéral court 
the défendant was entitled to the fund, and that it wonld not be returned to 
the State court to answer subséquent attachments not removed; but any sur- 
plus retained by the receiver shôuld be by him paid under the order of the 
State court. ■ 

Attachment. 

This is an attachment nnder the statnteîn Tennessee for having fraud- 
ulently disposed of property, or being about to do so, to which the de- 
fendant pleaded in abatement, denying the charges made. The facts 
appear in the opinion, of the court. 

McFarland & Bobbût, for plaintiffs. 

Rawlins & WWama and M, M. Neil, for défendant. 

Hammond,. J. a most carefnl reading and reconsideration of the 
proof has confirmed the impression left at the hearing that this attach- 
ment was unauthorized. Giving the widest scope to ail that is claimed 
for the language of Mr. Justice Steong in BvMer v. WaiMns, 13 Wall. 
456, as to the latitude to be given in the admission of évidence to prove 
fraud, and conceding the utmost to the suggestion that often it cannot 
be proved by direct testimony, but only by circumstauces, and yet fraud 
cannot be established by inconsequential circumstânces and facts that are 
entirely consistent with honest intentions, albêit they be facts that show 
an unwise judgment and imprudent business conduct. Take any mer- 
chant, and especially the country merchants of this section, and sub- 
ject their business conduct to hypercritical scrutiny, and circumstânces 
wîU be developed showing that, in the struggle for existence that goes 
on among them, they violate somewhat the highest standards of busi- 
ness prudence. They often do not keep books that should be kept, 
nor proper accounts. They buy too largely; engage in doubtful spéc- 
ulation; enterprises that risk too far their judgment as to the future of 
crops and other business contingencies; and do not always, if ever, give 
their creditors, or proposed creditors, the most exact statements of their 
condition, being satisfied with generally truthful exhibits that are as 
full as any one expecting to deal with them has a right to expect. Thèse 
statements are not intended to be exact. If so, every merchant would 
hâve to produce a balance sheet, and a complète and detailed showing 
of his affairs, as the preliminary to asking a crédit of the wholesale 
dealer. Few merchants would be willing to do this, and it is not asked. 
Therefore discrepancies between the statements that are made and the 
exact showing by the books are qui te probable in almost any case; as 
hère, the statement of the défendant to Eiseman, which has been so 
severely scrutinized, taken in the light of his explanations is of that char- 
acter. Want of précision in it is not, in my judgment, of conséquence, 
as a circumstance showing any fraudulent intent; particularly whën taken 
in connection with the spécifie transfer alleged to be fraudulent, to be 
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presently notîced, and in relation to which the cîrcumstance must be 
considered. As a conclusive indication that it does belong to that cate- 
gory of unintentional misstatements, the effect of it was to cause Eise- 
man to refuse the crédit asked, and to withhold the goods ordered. 
Wiser than the plaintiffs and others, whose eager drummers crowd their 
goods upon the défendant, Eiseman saw that he was overbuying and un- 
wisely expanding his business upon a crédit, based on a faith in the 
future of it that Eiseman did not share. If the défendant had con- 
ceived the fraudulent scheme to buy goods extensively on a crédit, and 
leave his creditors in the lurch, as. plaintiffs insist, the misrepresentâtions 
would haye been of a character to deceive Eiseman, and the truth would 
not, hâve been as nearly toW as it was. 

And hère I wish to say that the attachment laws of Tennessee were 
not designed to enable merchants who crowd their sales upon reluctant 
or imprudent retailers to impound the goods they hâve so parted with, 
as soon as they become alarmed for the success of their debtor in his 
enterprise of selling them. The attachment laws are made to protect 
them against fraud, — spécifie fraud, but not imprudent business man- 
agement, or that kind of imaginary fraud that they attach to iiisubstan- 
tial, mercantile spéculation which the wholesale merchant décries when 
it is developed in his customer, although indulged in by himself in the 
very transaction. - 

Briefly, the proof hère shows that the défendant, a young man who 
had been a dry goods clerk, launched out for himself by buying at an 
insolvent assignment a stock of goods, at very low figures. To thèse he 
added other goods, and, after the year was donc, he had been very suc- 
cessful. He did not owe a dollar, and had more and better goods than 
he had started with, though he had some of the old stock left. He had 
paid his purchases promptly, and tàken the benefit of the discounts 
allowed for cash. He was dazed with the success, and thoughthe could 
enlarge his business. So were the drummers who lived round about 
him, and were his friends, every one of them. They drummed him to 
death; even extorting promises that he should buy only from them, re- 
spectively, they thought it was such a good thing. It is diflBcult to say 
which was most to blame, — the défendant or the drummers; but cer- 
tainly those orders and promises should not be now taken to mean that 
the défendant had then cunningly contrived a scheme to get the goods, 
and pocket the money for their sales, as is now alleged, in the desperation 
of the désire to save this attachment; for they are wholly consistent with 
an, honest purpose to conduct the business as successfuUy as before. 
Wby should thia successfiil young merchant conceive that scheme, at 
tbat time, rather than the more honest one of enlarging his business into 
a greater success? It is simply preposterous to suppose that he did. 
He did not owe any thing, had paid for his stock on hand, and was not 
in the least embarrassed. The circumstaiices ail tend to support his 
contention that he thought he could enlarge his business, buy on time, 
and hâve the money ready to meet his bills four months thence. He 
seems to hâve been himself somewhat alarmed at his orders, and coun- 
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termanded some of them. Sonie of the drummers aacepted thîs, and 
did not sehd thé goods; others, includihg the plaintiffâ, sàîd t"hey had 
already shippèd. But it is said he ordered from others, which is true, 
to some estent. He was trying to distribute his favors, no doubt, 
among his friénds who were so éàger to sell to him; but, after ail, there 
was no such overbuying as indicated any such wickedly preconceived 
schemè as that alleged against him to support this attachment. His 
purchases were largely within $10,000, and, according to plaintifPs cal- 
culations, amounted to only $8,200, besides which he had, in goods 
and cash when he commenced to buy, about $4,000. He had bought 
during the whole year before only about $7,000 worth of new goods, but 
be had bought the Bryant old stock; so that, while his purchases for 
his fall trade were quite as much as for the wholé year previously, this 
shows no such expansion as indicates the fraudulent purpose under con- 
sidération, however unwise it may seem. 

I am inclinèd to think he might bave worked out if his creditors had 
let him alone, and trusted him; for the comparison with his heighbbring 
merchants, made in the proof, indicates thàt. They were bound to trust 
him unless he had fraudulently cbnVeyed his propérty, or was about to do 
so when théy attached. This alleged fraud of overbuying was no ground 
of attachment. It may bave alarmed his creditors, but their alarm was 
nbt to be aissuaged by seizing the goods without a statutory ground of at- 
tachment, and we can only look to thèse circumstances as évidence tend- 
ing to convincè us that some spécifie' transfer, sworn to by the creditors, 
was a fraudulent one, — that is, one depriving the creditors of some just 
right they had, with an intent to hinder and delay br'defraud them, — 
aiid thèse words may be taken as synonymous. Wirif. Words & Phrases, 
181; Bump, Fraud. Conv. (2d Ed.) 582. 

The mère dissatisfaction of creditors with his business or his methods, 
however well founded it may hâve been, is no ground of attachment, and 
this is a mistake creditors alarmed about their customer often make. 
Theymust be able to show some spécifie act which isdone under circum- 
stances showihg an intention to cheat them by that act. Other acts and 
circumstances may be shown in évidence, undoubtedly, and the attach- 
rnent laws should be so liberally construed and administered by the courts 
that no amount of cunning shall be allowed to inake fraud available by 
narrow and confined interprétation of conduct and its attendant circum- 
stances; but, nevertheless, when a court can see that the conduct and 
circumstances are consistent with honest purposes, appearing in the case, 
the creditors should not be allowed to distort those circumstances to 
make them fit any real or imaginary injury to themselves which they 
may be pleased to denominate a "fraud," This is clearly the law in Ten- 
nessee. Jackson v. Burice, 4 Heisk. 610; McHaney v.Gawthome, Id. 508. 

It is alleged, for instance, in this bill, and urged in argument, that 
thèse goods were sold to be traded at Humboldt, and complaint is made 
that some of them were carried to Médina, another railroad town in the 
fiame county, to be there sold, as if this transaction were a ground of at- 
tachment, or, at least, a pregnant circumstance, showing a fraudulent 
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iutent withîn itsélf. The statute allows an attachiùent for a fraudnlent 
removal 6f one's property from the state, but within the state he may 
carry it where he pleases, and, while this cireumstance may hâve alarmed 
plaintifFa, it was not wrong in- itself, and îio fraud can be implieid from 
it, be it never so unwise. 

Agaàkif it is alleged tbat the défendant was selling the goods below 
cost. It is said in argument that this is hard to prbve; but is this any 
reason Why it shall be assumed? What is the proof ? Only that at Médina 
a few pairs of shoes and one suit of clothes were: sold for sums thought 
to be below cost. The défendant and his clerks'feay the goods were nôt 
sold below costi, and explain thatstaple goods wére sold cloBely,and that 
someothers as "leaders," to start their new trade at Médina, were soM 
occasionallyat figurée cloee to cost, but ail in the legitimate way thatail 
merchants use. . When défendMrt's rivais compiàîned to plaintiffs that 
he was seUing below cost, they became alarmed, and sent down a drum- 
mer. He went to the rivais, and waâ told so; but thèse rivais are not 
witnesses hère to prove what they told to the plaintiffs in the letter they 
wrote, and to the drumôàCT when he went to inveptigate. It is said in 
argument,^by way of excuse for this, that they only knew what had been 
told to them;, and that was not compétent. If it was not compétent to sus- 
tain the charge, it was not sufScient as a basis for the affidavit of its 
truth, unless the witnesses who did know and told the facts are hère pro^ 
duced. The suspicions of rival merchants were not a fair ground of ac^ 
tion for plàintifis in suing the attachment, even though pMntifFs were 
threatened with the loss of the custom of those mra-chants by the letter 
they wrote giving the false information Ihat défendant was sdling for 50 
cents on the dollar less than the price they paid to plaintiffs J àti least it 
was false so far as this record shows. This drammer who was sent to 
investigate wént to thèse rival merchants, who weré angry beCause de- 
fendant had opened a store in their town, and was successfully eompet- 
ing with them, and were evidently trying to break him-down by report- 
ing hiin to his creditors as selling below cost, and thèse conspirators set 
a trap to catch the défendant. The man sent to buy a suit of clothes 
which had been bought from the plaintiffs, the priée ofwhich was $16, 
succeeded in having the clerk price it to him at $14.50 ^'if he would not 
tell, and say that he paid $16.50;" and this cireumstance is distorted 
into one showing a fraudulent intent to sustain the allégations of this at- 
tachment affidavit. So far from the proof showing that the goods were 
sold below cost, it shows that they were successfully sold; for, the Médina 
concern, not being attached, continued business successfully ^ and the 
clerk swears the goods were ail sold properly, with such attractive meth- 
ods of pushing trade as merchants use by selling a few articles cheaply. 
One of the reasons why défendant could do this was that he had part of 
his old insolvent sale stockj which he was working off in this way, to the 
consternatioù of his rivais. Courts cannot sustain attachments on such 
proof as that, however convenient they may be to merchants who hâve 
become uneasy, and wish to recover the goods they bave sold. 

We come now to the partnership transaction, which is the only really 
v.3lF.no.4— 13 
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formidable fact in the pïoof, Was that a fratidulent transfer of the 
gO<xis sent to Médina, and upon that fact can the truth of this attach- 
meiit ûffidavit be sustained ? The facts are that the défendant conceived 
ftiSchewe of locating a branch housé at that town, in the samo county, 
which eeemed a good opening. He made an arrangement with his 
brother,: whereby he was to manage the new stdre in a partnership, and 
they hired.one Shelton, an efiBciènt clerk, there. The défendant was to 
put in $2,400 worth of the stock he had atHumboldt, and his brother 
an equal amount. This was dohev part of the brother's, however, being 
put in after this altachment was levied on the Humboldt store. But 
this is notmaterial, as the proof clearly shows, that the brother carried 
out his part of the contracti The: défendant explains, and ail the cir- 
Oircumstances: corroborate hiin, that he knew that Médina fumished an 
opening for a store. He was afraid that, selling at Humboldt alone, he 
would not be able to sell his goods in time to meet his bills; and he 
thought it a good business plan to sell them at two places, instead of 
one, particularly as he could thèreby use to advantage the old stock he 
had on hand, part of which he had bought at the insolvent sale. That 
he was doing this successfullyisjshowh by the consternation he created 
among his competitors, who tried to drive him out of the town by the un- 
trûe complaints that he wàs selling goods below cost, already noticed. 
In one sensé, this may hâve been out of the ordinary course of business, 
beeause it is not every merchânt who keeps two stores, nor every one 
who resorts to this particular way of selling his goods; but of itself it can- 
not be objectionable, nor can a fraudulent intent be implied from it, when 
explained as this is explained.. ; Suppose it be conceded to hâve been un- 
wise, still the explanation négatives ajl idea of the fraudulent intent 
charged by this aflSdavit. ) But it does not appear to hâve been unwise, 
for this Medi'na business went.on after the attachment of the Humboldt 
store, and was successfuUy oopduoted and wound up. The considéra- 
tion was vaJuable, adéquate, and fair, and the défendant lost nothing by 
the transaction in his, ability to, pay his debts. It is true his brother 
did not at first put in more than $900 in money, and the purchase of 
new stock was on the crédit of the firm, but that is only a détail of the 
transaction which perhaps was fairly set off by the fact that defendant's 
éontribution was in part old goods, and the brother afterwards made his 
part good. The défendant did not owe a cent that was due. He had 
bought his new stdck on four months' time, and the hope was not an 
unréasonable one that, if he had good luck, he could meet his bills, as 
hé had donc the year before, by paying them before they became due; 
and yet thèse plaintiffs, without^ny cause, except those already noticed, 
swooped downi upon him with this attachment, and seized the Hum- 
boldt goods before they wèrè fairly opened and the fall trade commenced. 
This was donc on the lettersof rival imerchants, and without any fact to 
sustain their statement, except that one suit of clothes had been sold for 
$1 .50 below the marked price, and a few pairs of shoes at 75 cents which 
the rival merchants sold for 90 cents. At most, that is ail the founda- 
tion for it shown by this record. , , ■ 
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But it is said that thé plairitiffs ànd pther creditors were not iiifômièd bf 
this partnership transaction/aùd that it was concôaled from them. No 
doubt, itwould hâve been wisë to hâve infoïmed them, but somendendo 
not always think it necésèary to give information to their creâitoïs of ail 
their business transactions; pârticularly if the debts are not due, and 
thèy are acting honestly and openly. The notion of any cohcealment 
is preposterous when it is showii that this partnership was known tô hia 
neighbors at Humboldtaiid Médina, that it was advertised inthecounty 
paper, and by circulars disiributed ail over the couhty soliciting trade. 
Thèse plaintiffs' drummer and those of other creditors aver thèy dif< 
not know it; but that only shows that they did not read the papers of 
the neighborhood where they lived, for they ail lived in that section, 
and were not alert, and not that the défendant was concealing thé part- 
nership, for he was not. They no doubt had confidence in a mân who 
had been as successful as défendant, and were not watching him, and 
had no occasion to do so. It is said that the goods were removed to 
Médina secretly; but this is in keeping with the rest of the circumstanoe-s 
relied on to sustain this attachment, and wholly untrue. The proof is 
that a witness saw the goods beihg loaded on a wagon at the back door at 
7 o'clock in the moming. They wére carried openly acrdss the country in 
wagons hired in the town, and were loaded at the back door for conven- 
ience. It was cheaper to thùs carry them, no doubt, than by rail, and 
there was nothing secret about it. The reliance upon such incousequen- 
tial proof as this shows the fatal defects of plaintiis' attachment. 

It is urged that this païtnéirship "hindered and delayed the credit- 
ors," but that is delusive. Defendant's interest in the partnership was 
still liable to seizure by exécution, and it is a mistake to suppose that 
he was under any obligation to his creditors not to enter into any part- 
nership OT other business transactions without their consent, or one that 
would deprive them of "a direct levy," to use the language of counsel. 
He might màke any transfer that was honestly made, for a valuable con- 
sidération. Bump, Fraud. Conv. 582 et seq. 

The very worst thing that bas been shown against the défendant is 
that when he wound up his interest in this Médina store, and got out 
his share of the partnership, he kept the money , only paying a debt due 
to his mother, and did not pay his creditors. The highest type of man 
would, perhaps, bave paid this money to those creditors, at least, who 
had not attached; but a good deal of allowance must bemade for the re- 
sentments and temptations of human nature, This cruel attachment 
had destroyed defendant's means of living, had taken away bis goods, 
and shattered his business hopes and prospects, and under the circum- 
stances it cannot be said that hisfailure to apply the money to his debts 
indicates that this afiidavit for attachment was true at the time it was 
filed, and this is the test. Burnberger v. G&rson, 24 Fed. Rep. 257. 

Of course, it is apparent that the argument that défendant is insolvent, 
that the fund in court is the only reliance of plaintiffs to collect their 
debt, and that it is the product of the sale of the goods they had sold to 
him, in part, if not wholly, cannot avail the plaintiffs. The défendant 
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has pleaded in abatement; and says that tte allégations of the aflSdavit 
are not trqe, and the court finds the plea to he sustained by the proof; 
and by ttpt test the plaintiff's case, under our law, must fail. And it 
is right, Ij^tift plaintiff who proçeeds in this extraordinary way, before 
his debt.is (Jue, to attaqh his debtorfor allegedfraudulent conduct, shall 
be required to proye that fraud; and the courts should protect merchants 
acting honestly against an abuse of the attachaient laws, as well as their 
creditors against ail fraudulçiit contrivances to cheat them. The attach- 
ment laws should be intelligenily administered by the, courts to prevent, 
on tbe one hand, fraudulent pyaçtices, and, oj;i the other, oppressive 
and eager greed for a préférence» inconsiderate digtrust, and unwarranted 
interférence with a njercbant's business actions that are honest, even if 
not satjafactqry to his creditors. ■ 

Dismiss, the attachtoent, at plaintifFs' cost. ; 

, XJponthé présentation of the decree in this case the plaintiffs' counsel 
objected to.so much of it as required the fund of $2,200 to be paid over 
to the défendant, upon the ground that there were other attachment 
suits pending in the state court, instituted immediately after this case, 
which was the firstij that the; writs were successively levied upon the 
stock of goods, which were sold by the receiver, and a joint fund real- 
ized in his hands; that the levies were liens on the fund, and this.prior 
lien hayirig failçd, by the judgment dismissing the bill in this court, 
leaves the liens of the pther levies in forcej and the fund should be re- 
turned to the state court. The record showed that at the time this suit 
was removed froni; the state court the whole fund was in the hands of 
the receiver pf ,th^t court, and |ie was ordered by the chancellor to paas 
his accoUnts, and, after the allowances madq to him, he was directed to 
retain in his hands $2,200 tQ,^swer the demands, of this case, which 
had been, renioved to this.cpurt, and to pfiy oypr.the balance tO; the 
clerk and naàsterof that court, which \vas dpne accordingly. 

Thecourt holds that, under tbe retnovalacts, the receiver and the fund 
came with the, case to this court, and stood ibr ail purposes just as if the 
suit had been originally cornpiençed hère, and $2,^200 of Jones-' stock 
had been attached by the process of this court; that, as this case was 
tbe first that.hà.d been levied, the fund accumulated by that writ had 
been segregated by the removal, and left. in the hands of the receiver of 
this court, the gtate court receiyer becoming such fpsq facto, — by the mère 
act of removal itself; that the fubsequent attachements did not operate 
. as a lien on tbe fund which the plaintifFs hère had previously attached, 
the case standing in ail respects as if originally ;Cpmmenced hère, under 
the very language of the removal acts; and therefore there could be no 
lien on this fund in this court in favor of subseqi;ientattachments in an- 
other court, however it might hâve been if the removed case had been 
one of the later levjes, instead of the first one made. Kev. St. 639; Act 
1875, c. 137, § 3; 18 St. 471; Rev. St. 646; Act 1875, c. 137, § 4; 18 
,St.47l; Supp. Rev. St. 174, 175; Thaçh. Pr. Cir. Ct. 295. But since 
the chancellor, in dealing with the fund, could not definitely détermine 
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the exact amount belonging alone to this case, nor to any one of the other 
cases, until distribution should be made, he fixed upon the sum of 
$2,200 "to answer the contingencies of that case," which would be at 
most only the debt of Mack, Stadler & Co., the interest due upon it, 
and the costs, and, if so much as the chancellor set aside for this cause 
should be larger than would answer those demanids, the balance would 
belong to the next attachaient in order, and not to this case, and should 
be by the receiver paid into the hands of the clerk and master of the 
State court, under the chancellor's order, and not to the défendant, under 
the order of this court. Therefore, as Mack, Stadler & Co. had recov- 
ered no costs, but hâve costs to pay hère, under this decree, nothing 
more shoiild be retained by the receiver than the amount of their debt 
and. interest, the balance in his hands going to the chancery court under 
the chancellor's decree. So ordered. 



Fby V. Chaeter Oak Lipe Ins. Co. 

(Circuit Oourt, E. D. Miasawri, E. D. June 11, 1887.) 

LnPB Insîjeancb CoMPANiEs— Attachmbnt — Skotions 1, 3, Law8 Ookk. 1875, 
PageIs 12, 13. 

Laws Conn. 1876, pp. 13, 13, §§1, 3, provide, in the event that the cap- 
ital of a life insurance company becomes impaired, it shall become the duty 
of the insurance commissioner to proceed against the company to annul its 
charter, and to wind up its affairs. The scheme of liquidation provided con- 
templâtes the audit and allowance of ail demands against the corporation, in- 
cluding therein the réserve due on ail outstanding policies, and an équitable 
application of ail the corporate assets to the payment of the demands so au- 
dited. The défendant, a mutual insurance company of Connecticut, having 
become insolvent, the insurance commissioner, on Beptember 31, 1886, began 
proçeedings in the suprême court of errors of Connecticut to annul its charter, 
and wind up its affairs. On September 38th, policy-holders in Missouri com- 
menced suits by attachment to recover the reserve value of their policies. 
Seld, that ail policy-holders of the company, Whether résidents of Connecti- 
cut or Missouri, were presumed to know the terms of its charter, and the laws 
regùlating its existence, and were bound thereby, in the absence of spécial 
provisions for the beneflt of its own citizens by the stàte of Missouri when the 
défendant was licensed to do business there; that, as the fnnd attached was 
not deposited for the beneflt of résident policy-holders in Missouri, they can 
claim no lien thereon; and that the plaintifï must be remitted to his share in 
the équitable distribution under the proceeding previoùsly commenced by the 
State ôf Connecticut, through its insurance commissioner, on behalf of ail the 
policy-holders of the company. 

Geo. D. Reynolds, for plaintiff. 
/. 8. Fdlerton, for défendant. 

Thayeb, J. This is one of several suits by attachment pending în this 
court, brought by the policy-holders of the Charter Oak Life Insurance 
Company against the company , to recover the reserve value of their respect- 
ive policies. The company is a Connecticut corporation. It became in- 
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solvent on or prior to September 21, 1886, and on that day the insuranee 
commissioner of the state of Connecticut began proceedings âgainst it in 
the suprême court of errors of that state, to arrest the further transaction of 
business, annul its charter, and wind up its afïairs. In that proceeding 
receivers of ail the corporate assets were appointed on September 22, 
1886. On September 28, 1886, this suit was beguri, and an attach- 
ment was leviëd on certain property of the corporation situated in Mis- 
souri. The suit is in the form of a suit at law, and is brought upon the 
theory that, when a life insuranee company becomes insolvent, each of 
its policy-holders may sue upon their policies as for a breach of the con- 
tract of insuranee, whether it be ïi stock or a mutual company. The 
gênerai question to be determined is whether the plaintiff cati maintain 
the action, and obtain a préférence over other policy-holders, or whether 
he should be remitted to the proceeding which bas already been inau- 
gurated by the state of Connecticut through its insuranee commissioner, 
in behalf of ail the policy-holders, to liquidate the affairs of the corpo- 
ration. 

It niay be premised that the company, since its charter was amended, 
in 1878, has been a mutual company, and bas conducted ail of its busi- 
ness on that plan through a board of directe rs elected by persons whose 
lives are insured. In the state of Connecticut laws bave been enacted 
such as now prevail in very many states, whereby the commonwealth 
undertakes, through an ofEcer known as the insuranee bpnimissioner, to 
exercise rigid supervision over the. affairs of life insuranee companies. 
AU life companies are required to make annual reports of their condition 
to that officer, and to undergo periodical examinations as to their solv- 
ency. And, in the event that the capital of a life company becomes 
impaired at any time, it is made the duty of the insuranee commissioner 
to take proceedings àgainst it, with a view of annulling its charter and 
winding up its affaiirs. The scheme ofliquidation provided by the Con- 
necticut statu te contemplâtes the audit and allowance, under the super- 
vision of a court of gênerai jurisdiction, of ail demands against the 
corporation, including therein the reserve due on ail outstanding policies, 
and an équitable application of ail the corporate assets to the payment of 
the demands so audited. Vide Laws Conn. 1875, pp. 12, 13, §§ 1, 2. 
Such is a gênerai outline of the scheme, which does not differ essentially 
from the Missouri statute on the same subject. With respect to the 
Charter Oak Life Insurance Company, it is no doubt true that the act 
in question forms a part of its charter to the same extent as if it was ex- 
pressly incorporated therein. It is a gênerai law of the state from which 
the défendant dérives its existence, and is in terms made applicable to 
every life insuranee company chartered by the state of Connecticut. 
Now, although the défendant is a foreign insuranee company, its Mis- 
souri policy-holders are conclasively presumed to be acquainted with its 
charter, and the laws of the state of Connecticut which détermine and 
regulate its existence, whether as a "goiug concern," or as an insolvent 
company, and to hâve assented thereto when they became members of 
the company. They are accordingly bound by the terms of its charter, 
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and the laws regulating its existence, to the same intent as policy-holders 
residing in the home state, unless some spécial conditions were imposed 
by the state of Missouri for the benefit of its own citizens when the de- 
fendant -was licensed to do business in this state. Relfe v. Rundle, 103 
U. S. 222. 

It will suflSce to say that no conditions were imposed by the state of 
Missouri which in any sensé modify the relation of Missouri policy-hold- 
ers to the défendant company. The défendant was not required to make 
any depqsit in this state for the exclusive benefit of résident policy-hold- 
ers. The property which bas been attached in this state was not depoS- 
ited with any state officer, or with any trustée for the benefit of résident 
policy-holders. It is property which the corporation hasacquired in the 
state of Missouri in the ordinary transaction of its business, and no pol- 
icy-holder can claim any lien thereon, or peculiar interest therein, be- 
cause of his résidence in this jurisdiction. 

Upon the case stated the question arises whether policy-holders may 
seize the property of the company when it becomes insolvent, wherever 
found, notwithstanding the fect that the state of Conneoticut bas begun 
proceedings to wind up its aflfairs, and without référence to the rights of 
other policy-holders, and the provisions of the company's charter which, 
in the event of insolvency, contemplâtes a valuation of ail outstanding 
policies according to the Connecticut table of mortality, and an équitable 
distribution of the corporate assets among ail creditors and policy-hold- 
ers. In my judgment this question must be answered in the négative. 
The charter of the company, and the "winding-up act" of the state of 
Connecticut, which must détermine the rights of policy-holders as be- 
tween themselves, and as between themselves and the company, did not 
contemplàte that there shonld be a mère "race of diligence," as between 
policy-holders, in the event of insolvency. When plaintiff became a 
member of the company he assented to that form of supervision which 
the state of Connecticut undertook to exercise for the benefit of policy- 
holders over the afFairs of the company while it was a going concern, and 
impliedly agreed that there should be a valuation of ail policy obliga- 
tions according to a certain standard, and an équitable distribution of 
the company's assets in the event of insolvency. Relfe v. Rundle, supra; 
Rundle v. ÙJé Ais'n cf America, 10 Fed. Rep. 720; Dam v. lAfe Ass'n, 
11 Fed. Rep. 784; Taylor v. lÂfe Ass'n, 13 Fed. Rep. 493. 

Every member of the défendant company bas the right to insist upon 
that agreement, as against another member who is seeking an inéquitable 
préférence; and the company itself, so long as the proceeding on the part 
of the state of Connecticut is pending against it, bas a right to invoke 
the agreement as against a suit of this nature. 

There is another view of the case which, in my opinion, should pre- 
clude suits of this character, at least during the pendency of the pro- 
ceeding in the home state. The proceeding now pending in the state of 
Connecticut, as before explained, is essentiaUy a suit by the state to anr 
nul the defendaut's franchise, and liquidate its afi&irs. It is a spécial 
statutory proceeding, applicable to insurance companies whose capital has 
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become impaired. In thait <3lass pf cases it is the rule that the filing of 
the complaint by the state opérâtes as a séquestration pf the corporate 
property, for the purposes contempla,ted by the statu te under which the 
proceeding is brought, from the filing of the complaintj and not nierely 
from the entry of a final decree. ÀÛas Bank v. Nahant'Bank, 23 Pick. 
480; CbZt y. j?rom, 12 Gray, 233, . 

If the présent attachment had been sued out and levied in the state of 
Connectioutafter the cpmm.en.cement of the proceeding tp wind up the 
Company, and prior to the apppjntment of any receivef , the right ac-; 
quired by-thê, state as against corporate, property, by filing its bill, would 
hâve prevftiled over that of tibe attaching créditer. Such, would clearly 
be the case -«fith respect to property situated in. Ihe state qf Connecticut; 
and, in my opinion, the, commencement of thè proceeding in the home 
state shouijd hâve the same efiect with respect to property located in the 
state of Missouri, as against this plaintifl', who is him3elf a member of 
the Company, and, under the tenus of its charter, is only entitled to an 
équitable proportion of its assets in the event of insolvency. If he was 
a gênerai créditer, and not a, member of the corporation, the rule might 
be difîerent., , ,:.■ 

Upon the whple case my conclusion is that the, présent suit cannot be 
maintained, PlaintiS" is a member of the défendant, company, and as 
such i? eptiiled to participate with other policy-holders in q,pro rata dis- 
tribution pf its assets; A silit jH^as pending in the home state to ac- 
çomplish tliat; resuit when this action was filed. The plaintiff in that 
case représenta ail the policy-holders, as well as other preditors of the 
company;.:thie;proceeding is for their benefit; and it is only by meaus of 
a suit of th^t character.that the rights of ail the policy-holders of the 
Company çan be ,secured. Nothing but confusion and iiiequality can re- 
suit from entertaining a suit of this .nature in this jurisdiction. It will 
accordingly be dismissed, without préjudice to plaintifPs right to inter- 
yene in the proceeding pending in the home forum. 



OsHKOSH PACEiNa & Peovision Co. V. Meecantilb Ins. Co. dp 
Mobile, Ala. 

{Circuit Court, E. D. Wùconsin. April 11, 1887.) 

iNStrRAIîàE POLICT— Pboof of Loss— Fraud. 

The poliçy bf a flre insurance Company contained the foUowing clause: "Ail 
fraud or attempt to defraud, by falsé swearing or otherwlse, shall cause a for- 
feiture of ail clalm on this company under this policy. " Eeld, charging jury, 
in suit on pôlîcy, that it is inçumbent on the défendant, under this clause, to 
show that the insured, knowingly and intentionally, swore falsely to the 
.proofs of loss in some material respect pertaining to the extent of the loss, 
in order to inaintain the défense of fraud. 

S AMB— Evidence. 

In such case, however, a serions discrepancy between the tme value of the 
property and that sworu to in the proofs of loss, or between the quantity 
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of any kiad of personal property actually destroyed and that stated in the 
proofs, would be évidence bearing upon the issue of fraud, and a fact to be 
considered by the jury in determining whether there was fiiaud or false 
Bwearing, within the meaning of the poîicy, in the proofs. 

8. Iksubamce— "Whollt Dbstboted"— "Total Loss." 

Rev. St. "Wis. 1878, § 1948, provides that "whereVèr any policy of insurance 
shall be written to insure any real property, and the property insured shall 
be wholly destroyed without criminal fault on the part of the insured or his 
assigns, thé amount of the insurance written in such policy shall be taken 
conclHsively' to be the true value of the property when insured, and the true 
amount pf loss and measure of damages when destroyed." jBsW, that the 
expression "wholly destroyed," in this statute, is équivalent to "total loSs," 
and that "total loss, " as applicable to a building, does not mean that the ma- 
terials of which it Is composed are ail utterly destroyed pr obliterated, but 
that the building, though somie part of it may reinairi standing, has lost its 
identi'ty and Spécifie character as a building, and has beébme a broken mass, 
so that it canbot any longer be properly designated as -a building.' 

4. BAïtfc^REÀii Pbopbhtt— Feaud-dlent RepresenipAtioss— FoRFEïTtrftE. 

Under this statute a fraudulent overestimate in the proofs of loss as to the 

value ofireal property would not work a forfeiture,: allàough the policy of 

, in?vran<?é;e2pre8sly provided that such representatiflp shpuld haye that «flfpct. 

6, Pamb— Pbhwonal Propbbtt. f :. . i 

In such case, however, fraudulent représentations ^sto the Value and qu^p- 
tity of thé Personal property covered by the sanie polièy of insurance, wîll 
work a fbrfejture as tô the whole policy, and defeat thè'right of the insured 
to récovér anything whatsoevei' upon the rëàl property included in such 
policy. '■ '•■'■■ 

6. SAM»^BTn>fiHciB. 

In such case, moréover, frauduleùt repi-esentations as to the value: of the 
real property may be taken into considération Jjy, the jury in determining 
whether the statements made as to the quantity^d value of personal prop- 
erty destroyed were or were not fraudulent, whère such étalements were not 
in fact correct. 

Mnch & Barber and Guis. W. Felker, for plaintif 
6abe Êowk and John W. Hwme, foi détendant. 

Dyee, J. , (char ging jury.) On thefifteenth day of May, 1885, the Mer- 
cantile Insurance Company of Mobile, Alabama, the défendant in this 
suit, in considération of the payment to itof a certain premium, issued 
to the plaintifif, the Oshkosh Packing & Provision Company, a policy of 
insurance by which it insured the plaintiff to the amount of $1,500 
against loss of certain property therein specified by fire for the period of 
one year, extending from May 15, 1885, to May 15, 1886. The spéci- 
fications of property insured, with the several amounts of insurance on 
the différent classes of property as containéd in the pOlicy , are as follows: 

"$677.40 on the 2 and 3 story frame packing-house, including dry and chill 
room, and on one-story frame boiler and engine house adjoining, including 
steam heating and hoisting apparatusy (excepting engine and boiler,) situata 
on the west bank of Lake WinnebagOi east of Chicago and N. W. Bi R. 
tracks, Oshkpah, Wisconsin. , . 

"$77.43 on engine and boilers, pumps, and other connections containéd in 
said èngin'e and boiler house. 

"$2l2.91 on flxed and mbvable maChinery, shafting, bolting, tanks, ccolers, 
piping, tubing, furniture, flxtures, tools, and ail other implements used, ail 
containéd in said packing-house, and boiler and engine house. 

""^.87 pn hpgs, and hog and beef product, lard, and grease rendered and 
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in process of rendering, sait, ice, cooperage, boxes, coal, syrups, and ail ma- 
terial used in packing and curing méats, their own, or held by them in trust 
or on commission, or sold but not delivered, contained in above-described 
packing-house. 

"$29.04 on one-story frame beef-house south of above-described promises. 

"$19.35 on beef product contained therein." 

— Making a total insurance on thèse différent classes of property of 
$1,600. The policy also containa certain clauses or conditions which 
hâve a bearing upon the défense hère interposed, and which I read to 
you: 

"First. AU fraud or attempt to defraud, by false swearing or otherwise, 
«hall cause a forfeiture of ail daim on this company under this policy. 

"Second. Eersons sustaining loss or damage by flre shall forthwith give no- 
tice of said loss to the conjpany, and, as soon after date as possible, render a 
particular aocount of suchlosa, signed and swom to by them, stating whether 
any and wbat other insurahoe has b«en made on the same property, giving 
copiëâ of thé Trritten portion of ail policies thereon ; alsô thie actual cash value 
of the property and their interest therein; for what purpose and by whomthe 
building inèured or containing the property inaured, and the several parts 
théreof, wére used at the time of the loss; when and how the are originated; 
and shall a}30 pj^oduce a certiflcate under the hand and seal of a magistrate or 
notary public (nearest to the place of the fire, not concerned in the loss as a 
creditor or otherwise, not related to the assured) stating that he has exam- 
ined the circufiistanees attending the loss, knows thé oharacter and circum- 
Btances of thô asâured, and verily believes that the assured has, without fraud, 
piiBtained loss bû the property însUred to the amount which such magistrate 
or notary pubHdàhall certify. 

"Third. The cash value of the property destroyed or damaged by fire shall 
in no case exceed what would be the cost to the assured at the time of the are 
of replacing the same', and> î% caeaof the dépréciation of such property by 
reason of âge, wear and tear, location, change in style, lack of adaptation to 
profitable use, or other causes, from use or otherwise, a suitable déduction 
firom the cash cost of replacing the same shall be made, to ascertain the actual 
cash value." 

The plaintiff, claiming that there was a total loss of the insured prop- 
erty by fire on the thirteenth day of September, 1885, seeks to recover 
•the amount of the insurance fôr which it allèges the défendant is liable 
under this policy. 

The défendant allèges, by way of défense, that the plaintiff, in the 
proofe of losS fumjshed to the défendant under one of the provisions of 
the policy which I hâve just rèad, falsely and fraudulently stated and 
swpre that it had sustained a loss by the fire to the amount of $18,- 
'âlp.'irO, wheh in truth it did not sustain a loss to exceed $10,000. Fur- 
ther, that the plaintiff falsely and fraudulently stated and swore in its 
proofs of loss that it had sustained by the fire loss of its stock in business 
to the amount of $5,965.90, when in fact its loss of stock did not exceed 
$1,000. This is what the défendant allèges by way of défense. In 
other words, the défense is that the plaintiff knowingly and fraudulently 
exaggerated and misrepresented its loss, for the purpose of obtaining from 
the insurance company more money on account of the loss than it was 
justly entitled to. 
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Under the conditions of this policy, it became the duty of the plaintiff 
Company, after the fire, to render to the insurance company a particular 
account of the loss, duly signed and sworn to ; in short, to make what 
bas been gpoken of as "proofs of loss," which should fully and truthfully 
exhibit to the company the character, extent, and oircumstances of the 
loss, this being very properly reqnired as a bàsis of either payment of 
the insurance, or any other future action of the parties. In due time 
after the tire, proofs of loss were made in this case, which are in évidence. 
They appear to hâve been made and sworn to by Charles G. Baumann, 
président of the Oshkosh Packing & Provision Company, and state the 
losses as follows : 

" On two and three story f rame packing-house, including dry and chill room, 
and on one-story frame boiler and engine house adjoining, inchiding steam 
heating and hoisting apparatus, (except engine and boiler,) $7,594.92; on one- 
story Irame beef-house, $649.35; on boiler, engine, pump, and other connec- 
tions, $938.84; on stock in pac&ing-house, consisting of hams, shoulders, meas 
pork, mess beef, sausage, lard, tallow, etc., $5,965.90; on machineryand ap- 
paratus not part of the building, $3,062.19." 

— Making the total loss, as claimed and sworn to in the proofs, $18,- 
210.70. 

As we ba,ve seen, the policy in suit provided that ail fraud, or attempt 
at fraud, by false swearing or otherwise, should cause a forfeiture of 
ail claim on the company under the policy. To maintain this défense 
of fraud in inaking the proofs of loss, it is incumbent upon the défend- 
ant to show thàt the insured — that is, some one of the officers of the 
plaintifif company — knowingly and intentionally swore falsely in the 
proofs of loss in some màterial respect pertaining to the extent of the 
loss. The clause in the policy, in regard to fraud and false swearing, is 
to be viewed in connection with the gênerai nature of the contract; and, 
80 viewing it, it is plain that it was intended thereby to require the in- 
sured. to give the insurer real and reliable information as to the amount 
of the loss; and that an honest mistake, or unintentional error, or unin- 
tentional misstatement in the proofs of loss, would not avoid liability 
on the part of the insurance company. If any untruthful statements were 
made in the proofs of loss in respect to the value or quantity of the prop- 
er ty destroyed, it must appear, in order to defeat a recovei'y on that grouhd, 
that sùch false statements were intentionally and willfuUy made for the 
purpose of deceiving and defrauding the insurance company. The mère 
fact, in a case of this kind, that a party who seeks to recover insurance bas 
even largely Gverstated the value of the property destroyed, will not, of 
itself and alone, relieve the company from liability. In order to prevail on 
this ground, the insurer must show that the insured knew it was worth 
much less than he swore it to be. There may be an honest différence of 
opinion as to the real value of property. Such a différence of opinion 
does often exist in the minds of men as to the value of property, because 
that question may rest largely in opinion. And if the jury find that 
even though a valuation is largely excessive, yet if it was made by the 
insured in good foith, his statement in that respect cannot be heid to 
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amount to false swearîng or fraud, withîn the meaning of the policy. 
But the insurance company did not agrée to pay, if the plaintiÊf should 
intentionally endeavor to make out its loss larger than it really was, al- 
though the jury may believe that it did suffer a serj eus loss. In other 
words, if the plaintiff cornes into court attempting to perpetrate a fraud 
upon the insurance çompany, by claiming to recover ingurance on losses 
which it knows it did not sustain, it ought not to succeed, in sueh at- 
tempt. While the law allows indulgence for mistakes honestly com- 
mitted, it dpes not relieve a party if there be a purpose on his part to 
commit a fraud, And although, as I hâve said, the mère fact that you 
should find the'actual loss to be less — even much less — -than that stated 
by the insured Jin its preliminary proofs of loss, would not of itself be 
sufficient tt;) sastàin the défense, yet if there is a seripus discrepancy be- 
tween the true^ value and that sworri to in the proofs, or between the 
quantity of aûyikind of personal property actually destroyed and that 
Stated in thé proofs of loss, such discrepancy would be évidence bearing 
upon the isstiè bf fraud, and a fact to be considered by ypu in determin- 
ing whether there was fraud or false swearing, within the meaning of the 
policy, in the proofs. , 

Thèse are the principles of law governing this branch of the case, and 
to be borne in.mind by you as you consider and weigh the évidence in 
passing upon this défense of fraud in making the proofs of loss. The 
question, as you see, is, did Baumann, the président of this company, 
when he made thèse proofs of lo?s, intentionally, designedly, make false 
statements as tp .either the value or quantity of the property destroyed, 
intending thereby to defraud the insurance company? 

In this state we hâve a statu te which pro vides that "whenever any 
policy of insurance shall be writtçn to insure any real property, and the 
property insured shall be whoUy destroyed without criminal fault on the 
part of the insured or his assigns, the amount of the insurance written in 
such policy shall be taken conclusively to be the true value of the prop- 
erty when insured, and the true amount of loss and measure of damages 
when destroyed." The expression "whoUy destroyed "in this statu te is 
équivalent to total loss j and tptal loss, as applicable to a building, (for this 
statute relates only to real property,) means, not that the materials of 
which it is composed wer,e ail utterly destroyed or obliterated, but that 
the building, though some part of it may remairi standing, has lost its 
identity and spécifie character as a building, and instead thereof has be- 
copie a broken mass, or so far in that condition that it; cannot be prop- 
erly any longer designated as a building. When that bas occurred, then 
there is a total destruction or loss. May, Ins. § 421a. Or, as it is said 
in pne of the authorities which treats of this question, a total loss does 
not mean an absolute extinction. The question, is not, whether ail the 
parts and material coniposing the building are ab^olytel}^ oi; physically 
destroyed, but whether, after the fire, the thing insured still exists as a 
building. 1 Wood, Ins. § 107, ' , 

Now, applying to the case the définition of "total loss" thus given, the 
court must instruct you, upon the undisputed évidence, that the build- 
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ings covered by this polioy were wholly destroyed, within the meaning 
of the statutè réferrèd to. Theré is, inoreover, no évidence that the fire 
was caused by the criminal faùlt of the insured. In this connection you 
will again observe that the. policy sècured to the plaintiff insurance to 
the amount of $677.40 on the packing-house and boiler and engine 
house, and 629.04 on the one-storyframebeef-house; and as thèse build- 
ings were wholly destroyed, Without criminal faulton the part bf the in- 
sured, if you find that there were nO fraudulent représentations in the 
proofs of loss touching the quantity or value of the personal property de- 
stroyed, it will be your duty to accept the arùount of insurance on the 
buildings' as stated in thé policy as représenting the trùe amount of liie 
plaintiflf s loss on the buildings. ■ '' ■ 

The question upon which 'the détermination of this case dépende, is 
whether the^e was inteiitional false swearing or fraud in the proofs of loss 
as to either the quantity or value of any of the personal property covered 
by the policy. That is thé pîvotal point in the case, ând that is the ques- 
tion you will take up ia the Very bôginning'of your délibérations. If 
you find that, in statirig ©ither the quantity ôr value t>f any of the péiv 
sonal property in question' in the proofs of the lc)ss,"thé plaintiff waè 
guilty of designedly false l'eprésentatibn, — ^that is, wilîful, intêhtionftl 
fraud, — then I am of the opinion that the plaintiff can recover nothing 
upon the policy, either on ftccount of thé buildings or personal property, 
and your verdict in that casé wiU be for the défendant. At the same 
time you wiU understand that, even ifyou' shotiM think there was k 
fraudulent overestimate of the value of the buildings, such frâud woùld 
not defeat a recovery upon thé policy. For instance, suppose yoù should 
be of the opinion that there was fraud in the valuation of the buildirigk 
in the proofs of loss, but no fraud in the statements of quantity or valu- 
ations of personal property. The plaintiff would still be entitled to re- 
cover as to both buildings and personal property, for the reason that such 
fraud would not be materiai because of the statute I hâve read in relâ;- 
tion to real property which is insured and wholly destroyed. To defeat 
a recovery; the alleged fraud must arise out of and inhere in représenta- 
tions as to the personal property, coutàined in the proofs of losss ■ And 
so you see that it is not fraud in the valuation of the buildings that will 
defeat the plaintiff's right to tecover, butonly fraud,*if any, in the rep- 
résentations in the proofs of loss relating to the personal property. • 

Upon this question I think I must hâve made myself clearly under- 
stood; and so your inquiry will be whether Gharles G. Baumann, the 
président of the packing and provision company, did or did not, in the 
proofs of loss which he signéd and swore tO, willfully and frauduleîitly 
misstate or misreprésent either the value or quantity of any of the per- 
sonal property destroyed. The question for you to détermine in decid- 
ing this issue is not alone whether the values and quantifies âxed by the 
plaintiff in the proofs of loss were the true values and quantities of the 
property destroyed, but whether it was an intentionàlly fdlsé estimate 
and claim. Of this question, which is purely one of fact, you are the 
sole and exclusive judges, and I cannot Undertake, aie; indeed, it is un- 
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necessary for me to do, tp review tfce évidence. That has been very 
,effectively done by counsel in tbeir arguments, and I bave no doubt you 
understand precisely wbat theclaims of the parties are as to eacb class 
,of Personal property specified in the policy. Hère, as one class, you 
bave the engine and boiler, pumps, and other connections, contained in 
the engine and boiler bouse. : Then, as another class, you bave the fixed 
and.moyable machinery, sbafting, belting, tanks, coolers, piping, tub- 
ing, furniture, fixtures, toolg, and împlements. As another class, the 
beef and bog product in store, induding lard, grease, tallow, etc. , in the 
packing-bouse; and, finaUy, the beef product in the beef-bouse. Now, 
did Baumann, tbe représentative of the plaintiif company, fraudulently 
misrepresent, in tbe proofs of loss, eitber the quantity or value of any 
of tbis property alleged to bave been destroyed by the fire of Septem- 
ber, 1885 ? As I bave said, tbe question is not merely whether be over- 
estimated; quantities, or overstated values, but did be designedly, with 
the purpose of defrauding the insurance çompany, make statements in 
said. proofs of loss as to tbe quantity or value, which be knew to be 
falae?,! And, in determiping tbis issue, you will çonsider ail tbe évi- 
dence b^ringupon 'it,a.nd ail tbe facts and circunjstances which pre- 
oeded and attended the loss, as they bave been developed in tbe testi- 
mony. 

The burden of proof in establisbing the défense interposed, is upon tbe 
défendant. Fraud is not to be presumed. It mustbe affirmativelj'^shown. 
The solution pf tbe questions in vol ved, dépends upon tbe conviction pro- 
duced in your minds by tbe évidence» 

I bave said that a fraudulent overestimate of the value of tbe buildings 
in tbe proofs of loss will not of itself vitiate the policy, or defeat a re- 
covery by tbe plaintiff. It will be atthe same tinie understood that, if 
fraudulent, représentations as to tbe value of tbe buildings are proved, 
tbe proof of such fraud may be.taken into considération by you in deter- 
mining whether the statements made as to the quantity and value of Per- 
sonal property destroyed, if they were not correct, were or were not 
fraudulent. , "Althougb fraud in stating the value of ,the buildings will 
not of itself authorize a verdict for the défendant; évidence of such fraud 
may be used in ascertaining the intent with which any misstatement& 
of the quantity o? value of personal property destroyed were made, if 
you find any such misstatements were made. And by this form of ex- 
pression I do not mean to convey any intimation as to whether mis- 
statements were or were not made, as that is a question for you alone to 
détermine. 

Now, gentlemen, to siim up concisely this branch of tbe case, if you 
find from the eyidence that tbe witness Charles G. Baumann, in tbe 
proofs of loss which be signed and swore to, designedly misrepresented 
either the quantity or value of any of thé personal property covered by 
the poliçyj , ajid destroyçd. by the fire, then the plaintiff can recover 
nothing in tbis suit, and your verdict should in that case be for tbe de- 
fendant upon the entire claim suedon; but if you should find otherwise, 
— that is, that Baumann did mot fraudulently misrepresent in the proofs 
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of loss either the quantity or value of any of the personal property de- 
Btroyed,— then your verdict should be for the plaintiff as to both the 
buildings and personal property ; and, if sueh should be your conclusion, 
then there will remain the question, what should be the amount of the 
recovery? 

TJpon that question I instruct you, first, that, finding the plaintiff en- 
titled to a verdict, it will bé your duty, so far as the buildings are coQ- 
cerned, to allow the plaintiff just what the policy names as the amounts 
of Insurance thereon; namely, $677-40 on the packing-house, boiler and 
engine bouse, and the steam heating and hoisting apparatus connected 
therewith, and $29.04 on the beef-house, — making in ail, on account of 
the buildings, $706.44. That will dispose ofsomuchof the case, namely, 
the buildings. 

Then, as to the personal property,,! havè to call your attention to « 
clause in &e policy not yet referred to. I will read it: 

"In case of any other Insurance upon the property hereby insured, whetbe/ 
valid or not» or made prier or subséquent to the date of this policy, the as- 
sured aii^l 136 entitled to recover of this company no greater proportion of 
the loas sustained than the sum hereby insured bears to the whole amount 8f<> 
insured thereon." 

Therè wa$ other insurajÈice on this property, aud the total amount 
of ail insùrance upon it (I am speaking now of the personal property) 
was as follows: On machinery imd fixtures,| 52^200.06-, on engine, 
boiler, aiidpùmps, $8Ô0.Ô'6; on stock in packing-h!pûse, $5,000; on jirod- 
uct iii béëf-îiouse, $199.96. It is agreed by the parties that the propor- 
tion whièh the sum insured by the policy hère în suit bears to the wholé 
d,mount of, ail the insùrance on this property is 9 675 per cent. ' If 
you fin(^ "for, the plaintiff, it wiU be your duty to ascertain the amount 
of the aûtùal loss on each àf thèse classes of personal property. For ex- 
ample, what was the total loss on account (if machinery and fixtutést 
Whài dd yoû détermine that to be? Havitig àécertained that, then what 
will be 9.675 per cent, of the amount of suôh losst Thus you will go 
through each of thèse classes of personal property, if j'ou find the plain- 
tiff entitled to recover, and get the percentage on each as I bave indi- 
cated. If, as to either class, you should find the loss of such amount that, 
when you,take 9.675 per cent, tbereof, the amount remaining would ex- 
ceed ôî jusf éqùal the sum nanied in the policy as the însurahce oh that 
class of property, then the plaintiff's recovery as to that property would 
be just the insùrance thereon. For illustration, suppose you take the 
engine, boîler, and pumps. If you should find the loss on that prop- 
erty of such amount that, when you take 9.675 per cent, of it, the 
amount remaining would be more than or just equal to the arnount of 
the insùrance on engine, boiler, and pumps, as named in the policy, 
then thé plaintiff would be entiÙed to recover just the amount named in 
the policy as the insùrance thereon. But if, as to either class of the 
Personal property, you should find the loss thereon of such amount 
■that, wtieii you take 9.675 per cent, tbereof, thè amount remaining would 
be léss than the sum nained in the policy as the insùrance thereon, then 
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tHe plaintiÉTs recovery as to that property would be the proportion or 
per centàge thus ascertaiûed. Then it would not be thç amount named 
in the policy. You thns séeit dépends upon what your détermination 
sHâll- béifts to the exact amouni of loss as tp each class of the property. 

The figuring out of this percentage — I présume you understand this 
already from what the couPt has said — is not necessary as to the build- 
ings, because the total Insurance qu the buildings was $6,999.84. By 
virtue of the statute thàt I hâveTeferred to, as they were whoUy de- 
stroyed, that amount is tafcén «to bè the amount .of the true loss on the 
buildings, and 9.675 pet cent.' thereof is just the amount of the Insur- 
ance on the buildings specified'in the policy. Thàt is the reason why 
the court told yôu a few moments ago that, if ^ you find for the plaintiff, 
it will be entitled to recover, as to the buildings, just the amount of the 
insurâiibe thereôn.. In arriving iat' the values of personkl property de- 
stroyed, regard should be bad to one of the clauses in the policy which 
I hâve rfladto you, namely: ■ ■ ■_. ;; ; . . ' -s:.. " '. 

"The cash value of the property destroyed or damaged b-y flre shall in no 
case exeeed what jwoiild'be the oost to the assured atthe tiùle of the flre of re- 
placing theéatbie;'and, in caseof the dépréciation of such property by reason 
of âge, wear and tear, location, change in style, lack of adaptation to profita- 
ble use, oj: other causes from use qr otherw|se, a suitable déduction from the 
cash cost ôf rèpiàcln'g the sâtiae shall be made, to ascertaiA the actual cash 
value.'"'' • ■ ■■;■ ' ''' ""v'' ^. .■■[.:' ■.' 

■ TI)e total mouiit oî the plaintififs claim is 11,483.12, and, in any 
event, that must be the liin.it ofits recovery, exçept, if entitled to re- 
cover, the plaintif should bave interest on the i^ggrëgate sum recovered, 
at 7 per cent., from December 14, 1885. 

If you givÇ; thè plaiotilf a verdict, ydii wiU add together the varions 
amounts of loss on the différent classes of property, ascertained in the 
way I havè pçjnted out, computing interest on the aggre^ate from the 
time and at the rate named, and let your verdict express one sum as 
tbe amount of tlie recovery. 



Ottawa Bqttle & Fixtïî^-GrLAss Co. v. Gtjnïhbb. and others. 
' (Cireuif Qovà>i,È.Î), Wisconain. May, 1887.) 
1. Impludî»: Warbastt— "EÉPORT-BEsa Bottles"— Evedbnob of Mbajîiiio 'w 

THE TbADI!. , 

Evidence îs admissible, in an siôtlon for bréacli, of conts-act, to show what 
was mèatit la thé trade by " éxpofrt-beer bottles, " (whîch- we*e the subject of 
the opntrafit,):in otder to déterminé f^^hether there "«"as un jmplied warranty, 
in the, terw "expert," that such !^iottlçs could bé subject^d, to the steaming 
procéss With^ut breaking,' af tef beik^ flUed, in order to deétroy the germs of 
fermeiltatloa in the béer. '■ ' 

a. SamE— fLAKGÙAGH OF GONTRAèT, •;. ;; ; 

In such cftse there is no implied warranty that the bottles will be fit for the 
use intèhdéd by the purchasér, •whéther Icnown t6 the manufacturer or not, 
• ■nnlBfls'suchwarranty'arisèS'froHi tlié Iftnguage employèd in the contract. 



OTTAWA BOTTLE & FLINT-GLASS CO. V. GUNTHEB. 209 

8. EsTOPPKL— Beeach of Coktkact— Condtjct op Dépendant. 

In sueli case, thè fact that défendants paid for part of the bottles received 
under thè con tract, and subsequently ordered and received more under the 
same contract, and entered a charge for breakage upon their bocks in a ne- 
gotiation for settlement, does not estop the défendants from setting up a 
breàch of côntràct by tljë plainttîE. 

The parties to this suit, in 1881, entered înto a contract in writing 
by which the plaintiiF, a manufacturer of bottles at Ottawa, Illinois, 
agreed to make and furnish to the défendants, a firm then engaged in 
ttie business of bottling béer in Milwaukee, 6,000 gross of bottles, known 
as "quart export-beer bottles," to be delivered free on board cars at Ot- 
tawa, between December 1, 1881, and September 1, 1882; and to be 
shipped at the mu tuai eonvenience of the parties. The défendants were 
to pay for the bottles six dollars per gross, net, and, at their option, were 
toimake payment by note at 60 days from date of eaoh consignment, or 
in cash, deducting in that case 2 per cent, from the gross amount of 
such consignment. The plaintiff manufactured ail the bottles, and Was 
in readiness to deliver theqi by June 30, 1882. In performance of the 
Èontract, the plaintiffi shipped to the défendants large quantities of the 
bottles; but in Deceniber, 1882, shipments ceased, arid none were after- 
^àrds made in conséquence of the refusai of the défendants to give futthér 
orders for bottles; thus leàving a large quantity undelivered, and on the 
hànds of the plaintiff. The défendants used ail the bottles they received 
frona the plaintifif. Upon the faUure of the défendants to order ship- 
ments of the remaining undelivered bottles, the plaintiff, after notice 
dùly given, made resales of them to other parties, realizing therefor a 
sum much less than it would hâve realized for them under the contract, 
if the défendants had accepted and received them. 

The plaintiff brought this suit to recover damages for breach of the 
contract by the défendants, claiming that its damages consisted of losses 
on account of the bottles which the défendants refused to receive, and 
which were resold to other parties. The défendants, by their answer 
and counter-claim, alleged that the bottles which were delivered to them 
under the contract were to a large extent not such bottles as the contract 
required the plaintiff to furnish ; that they were not suitable and fit for 
the purpose for which they were intended; and that, in conséquence, 
the défendants, in thé attempted use of them, sustained loss and damage 
which they sought to recover from the plaintiff. In support of their 
claim, the défendants sought to show that the bottles were contracted 
for witii knowledge on the part of the plaintiff that in their use as ex- 
port-beer bottles they must be subjected, after being filled with béer, to 
whatis known as the steaming process, which is a process by means of 
which the bottles, with their contents, are lieated to a certain degree be- 
for© being put upon the market, for the purpose of destroying the germ 
of fermentation in the béer. The .contention of the défendante was that 
therewas an implied warranty on the part of the plaintiff that the bot- 
tles should be of such quality as to withstand this process of heating by 
the application of steam, and it was stated to the court that the défend- 
ants would shoW that, in applying this process, a very large proportion 
V.31F.U0.4 — 14 
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of the bottles were broken, by means of which the défendants sustainéd 
large damages in the loss of bottles, béer, and other materials. 

W. J. Tumer and Hiram T. GÛbert, attorneys for the plaintif, ob- 
jected to the introduction of any évidence to show the use to which the 
défendant intended to put the bottles when the contract was made, or 
that the plaintiff had knowledge of such contemplated use, and to any 
évidence of breakage of bottles in applying the steaming procëss. They 
Gontended thatthis was a contract for a known, described, and defined 
article, namely, "export-beer bottles," — the word "export" being merely 
descriptive of the articles to be furnished; and that "where a known, 
described, and defined article is ordered of a manufacturer, although it 
is stated to be required by the purchaser for a partioular purpose, still, 
if the known, described, and defined thing be actually supplied, tbera 
is no warranty that it shall answer the particular purpose intended by 
the buyer." 2 Benj. Sales, § 987. They cited, also, 1 Pars. Cont. 586, 
687, where it is said: 

"If a thing be ordered of the manufacturer for a speëial purpose, and it be 
supplied and sold for that purpose, there is an implied warranty that it is fit 
for that purpose., This principle must, however, be limlted tocages where a 
thing is ordered for a spécial purpose, and not applied to those where a spécial 
thing is ordered, although this be intended for a spécial purppse." 

It was further argued by counsel that as the contract in suit was in 
writing, and did not contain any express warranty, no warranty, express 
or implied, could be added to or engrafted upon it. 

F. Scheiber and H. C. Sloan, for défendants, contended that the prin- 
ciples of law invoked on the part of the plaintiff were not; applicable; 
that this was a case where there was an implied warranty that the articles 
contracted for, should be reasonably fit for the purposes for which they 
were ordinarily used, or should be fit for the spécial purpose intended 
by the dealer, if that purpose was communicated to the manufacturer 
when the contract was made. Furthér, they argued that the eifect of 
the défendants' proposed teslimony would not be to enlarge or change 
the contract by adding thereto a warranty not expressed therein, but that 
they sought to establish such an implied warranty as might be raised 
from the language employed: in the contract itself, and that this involved 
an inquiry into what is meant in the trade by the term "export-beer 
bottles." 

Dyee, J., ruled at the trial, upon the question involved, as foUows: 
It is an elementary principle of law that where a known, described, 
and defined article is ordered of a manufacturer, although it is stated 
to be required by the purchaser for a particular purpose, stiU, if the 
known, defined, and described thing be actually supplied, there is no 
warranty that it shail answer the pç,rticular purpose intended by the 
buyer. Where a manufacturer or a dealer contracts to supply an article 
which he manufactures or produces, or in which he deals, to be applied 
to a particular purpose, so that the buyer necessarily trusts to the judg- 
ment or skill of the manufacturer or dealer, there is in that case an im- 
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plied term of warranty that it shall be reaaonably fit for the purpose to 
which it is to be applied. In such a case the buyer trusts to the manu- 
facturer or dealer, and relies upon his judgment, and not upon his own. 
Benj. Sales, §§ 987, 988, and authorities cited in the notes. It is also 
the law that where the contract of sale is in writidg, and contains no 
■warranty, paroi évidence is not admissible to add a warranty. Van Os- 
trand v. Reed, 1 Wend. 424; Reed v. Wood, 9 Vt. 285; Mumford v. Mc- 
Pherson, 1 Johns. 414; WUsmi v. Marsh, Id. 503; Lamb v. Crafts, 12 Metc. 
353; Dean v. Mason, 4 Conn. 432; RandaU v. Rhodes, 1 Curt. 90. 

In Whitmore v. South Boston Iron Oo., 2 Allen, 52, the contract between 
the parties was, that the défendant should make 18 or 22 retorts in dry 
sand, with two heads each, weighing about 3,000 pounds each, for $100 
each. It wa8 proved on the trial that the retorts were ordered for use 
in the manufacture of coal-oil, and the judge of the trial court instructed 
the jury, among other things, that, "in ail cases where a person orders 
of a manufacturer an article to be made for a spécial purpose, and relies 
upon the judgment of the manufacturer alone, there is an implied war- 
ranty that the artide shaU be reasonably fit for the purpose for which it 
is to be used ; and, if they found the présent case to come within this 
principle, it was the same as if the parties had put the implied warranty 
in writing, and had expressly warranted to furnish such retorts as should 
be fit for the purpose for which they were ordered; that it was not 
necessary for the défendants to know the entire object for which they 
were to be used, but only so much as was material for their purposes, 
and not the whole art of making coal-oil ; that it was for the jury to say 
whether the défendants did not know enough upon the évidence to re- 
quire them to make retorts fit and proper for that use and purpose; and 
tiiat it was not necessary for the plaintififs to inform the défendants of 
the purpose for which the retorts were to be used, but it would be suf- 
ficient if the défendants knew it." It was held by the suprême court 
that thèse instructions were erroneous. In the opinion it was said that 
"the contract did not imply that the retorts should be fit for the particu- 
lar use alleged in the déclaration. It is only when a party undertakes 
to supply an article for a particular use that he is held to warrant that it 
shall be fit and proper for that purpose. Chit. Cont. 450, and cases 
there cited; Brmen v. Edgington, 2 Man. & G. 279; Dutton v. Gerrish, 
9 Cush. 89. When the contract is in writing, an additional warranty, 
not expressed or implied by its terms, that the article is fit for a particular 
use, cannot be added either by implication of law or by paroi proof. 
Chanter v. Hopkins, 4 Mees. & W. 399. The gênerai doctrine that paroi 
évidence is inadmissible to vary or add to a written contract would ex- 
clude the paroi proof; and the ordinary doctrine of construing con tracts, 
by adopting the fair import of the language which the parties hâve lased, 
would exdude such warranty by implication of law." 

In Chanter v. HopUns, 4 Mees. & W. 399, which is a leading case 
upon this aubject, the défendant sent to the plàintiff, the patentée o^ an 
invention known as "Chanter's Smoke-Consuming Fnrnace," the foUow- 
ing written order: "Send me your patent hopper and apparatus, tofit 
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up my brewîng copper with yolir smoke-consumîtig fumace." The 
plaintiff aceordingly put up on thé defendant's premises dne of his patent 
furnaces, but it was found not to be of any use for tbe purposea oî a 
brewéry, and was returned to the plaintiff. The question was whether 
there V?as'an implied warranty on the part of the pJaintifif that the fur- 
riace siipplied should be fit for the purpose of a brewery. The principle 
before ôitëd from Benjamin on Sales, § 987, was heré applied, namely, 
that the purchase was of a dèfined and well-known machine. Pakke, B., 
said: ' 

"ThepiaintifC hàs performed his part of the contract by sending that ma- 
chine; and it is the defendant's concern whether it answers the purpose for 
which he wanted to use it or not. As I read the contract, ail the plaintiff has 
to do is to seiid his patent machine, 9.nd whether it answers the purpose of the 
défendant or pot, with that the plaintiff has nothing to do, He has furnished 
the machine contracted for, and hé is éntitled on that contract to recover the 
stipulàtedprice." 

It was further observed by the cburt that the défendant could not be 
allowed to give paroi évidence as to any warranty not contained in the 
agreement itself, and that the question was therefore rèduced to the con- 
struction of the words of the iagreement as contained in the order. 

The rule to be deduced from ail the authorities on the subject, is that, 
wherë a contract for the purchase or manufacture of spedflo articles, or of 
a certain class of articles, is in wTiting,and contains no express warranty 
of fitness of the article for a certain intended use, an implied warranty 
does not exist unless it can be niade to arise from the contract itself. It 
must hâve its source, if at ail, in some language, either of description or 
other character, employed in the contract. Now, if this were a contract 
for the manufacture and sale of bottles, if that was the only description 
of the article contained in the coïitract, then, within the authority ôf the 
cases that haive been referred to, there would beno implied warranty that 
the bottles furnished, should be of such quality as to stand the process of 
heating by steam after being filled with the contents whibh they were in- 
tended to hold. If such were the contract hère, so far as a description 
of the property is concemed, then the case would be upon principle like 
that of the contract for the retorta in the case in 2 Allen, and like that of 
the order for the fumace in the case in 4 Mees. & W. Then the contract 
would be one for the manufacture of defined and well-known articles, 
namely, bottles, and paroi évidence could not be given to establish any 
warranty of qUality not contained in the written contract itself. But the 
terms used in the contract in suit are "export-beer bottles," or 6,000 
gross of bottles known as "quart export-beer bottles." The word "ex- 
port," as thus used, is a word of description, and describes the bottles 
which the plaintiff was to manufacture for and furnish to the défendant. 
Now, the question is whether any implied warranty of quality may arise 
from the descriptive terms thus used in the contract. . 

ïn MorAouse^if. CoTudock, 42 Wis. 626, there was a contract in writing 
for the purchase of "Michigan apples." The contract contained no ex- 
press warranty.' The court, however> held that there was an implied 
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warranty that the applès "were conformable as to kinds, condition, and 
quality to that which would be understood by the trade, from the term 
'Michigan apples,' thèse bdng the descriptive words of the contract." The 
principle thus applied in that case, is applicable to the contra,ct hère. 
The bottles to be manufactured and furnished, being described as "ex- 
port-beer bottles," although there are no words of warranty whatever in 
the contract, there was an implied warranty that the bottles furnished 
should be conformable, as to kind, condition, and qUality, to thatwhich 
would be understood by the trade from the term "export-beer bottles." 
This does not add to the contract a warranty whoUy outside of the con- 
tract, but simply giyes effect to what may be implied from the language 
used in the contract, descriptive of the property which the plaintiff was 
to manufacture and furnish to the défendants. The court will therefore 
allow testimony to be given showing, what, in construction and quality, 
export-beer bottles in fact were, accûrding to the common understanding 
of the trade on that subject. 

On the trial, testimony was given, on the part of the défendants, tend- 
ing to show that^ accordingi to the gênerai understanding and usage of 
the trade, export-beer bottles, when produced by the manufacturer, were 
expected to be of such quality as would m^ke them sufflcient to with- 
stand a certain degree of steanj heating after being fllled with béer, to 
make them suitable for use as such bottles, and that the bottles received 
under the contract in suit were not of such quality. At the conclusion 
of the évidence, the court instructed the jury upon the subject of im- 
plied warranty, and the liability of the plaintiff to the défendants on ac- 
count ofbreakage of bottles, as foUows: 

"Under the contract in question, it became the duty o£ the plaintifl to fur- 
nish to the défendants what were known in the trade as ' quart export-beer 
bottles,' that is, béer bottles which should conform as to kind and quality to 
what would be understood by the trade from the term ' export-beer bottles,' 
the Word ' export ' being descriptive of the bottles to be supplied and furnished. 

"The firat question to détermine is, whether the bottles which were actu- 
ally delivered to the défendants, and received by them under the contract, 
met the requirements of the implied warranty that the bottles should be in 
kind and quality 'export-beer bottles,' as understood generally in the trade. 
You hâve learned from the testimony the uses to which such bottles are put 
in the business of bottling béer. New, it is said by the défendants that, 
when purchases are made or orders given by dealers for export-beer bottles, 
it is understood and implied in the trade, among other things, that the bot- 
tles shall be of such construction and quality as to stand, without a greater 
proportion of breakage than two per cent., the process of heating by steam 
after being fllled with béer. This is a controverted question of fact between 
the parties. The point, you will notice, is not whether thèse bottles were 
«ufficient for any particular use to which the défendants might put them, or 
would withstand any particular process of heating which the défendants 
might apply to them, but whether, in the flrst place, in the common under- 
-standing of the trade, export-beer bottles were expected to be such as must 
be subjected to a process of heating by steam to a certain degree, or within 
certain degrees, after being fllled with béer ; and, if so; then, secondly, did the 
défendants apply the process in such a manner, and only to such a degree, as 
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conformed to the understanding of the trade? and, if they did, then, thircUy, 
was there such an excessive breakage of the bottles as constituted a breach. 
of the implied warranty which the court has defined? 

"The plaintiff did not warrant or guaranty that none of thèse bottles would 
break in the process of steaming. Its undertaking was that it would manu- 
facture export-beer bottles in the usual way, and with the usual inaterials and 
skill required to make what the gênerai trade would recognize as export-beer 
bottles, suitable for use as such in the trade; and ifj in applying the steaming 
process acçording to the usual and proper and reasonably safe methods, there 
was an excessive breakage of bottles, that fact would simply be évidence to show 
that they were not properly manufactured. « * * 

"So, upon this branch of the case, you will détermine, flrst, whether it was 
understood in the trade, when this contract was made, that export-beer bot- 
tles were such as must be sufficient in quality to withstand a certain process 
of steam heating after being flUed with béer, to make them export-beer bot- 
tles, suitable for use as such. If this was the common understanding of the 
trade at the time, then there was an implied warranty that the bottles would 
be 80 manufactured, and of such quality, as to meet the requirements of the 
trade. If such understanding did not then prevail in the trade, then there was 
no implied warranty that the plaintifC was to furnish bottles of that quality. 

"If you Bhould flnd from the évidence that such an implied warranty as I 
hâve stateJ, did arise upon tbe contract which the parties made, then you will 
deternaine whether the détendants applied to the bottles the process of heat- 
ing iù such a manner, and only to such a degree, as conformed to the under- 
standing and usage of the trade. The plaintiff should not be charged with 
any breakage or loss of bottles resuJtingfrom carelessness or unskillfulness of 
the défendants, if there was any. In applying the steaming process- The tes- 
timony tends to show that there was a minimum and a maximum degree of 
beat that might be applied in the process of steaming, within the limits of 
trade usage. The défendants were required to keep within such limits in 
this respect as the testimony may show the trade recognized as necessary, 
proper, and safe; and if they exceeded those limits, thereby producing ex- 
cessive beat, and causing the bottles to break, the plaintiff ought not to be 
made liable for losses so occasioned. * * * The testimony tends to show 
that the trade reoognizes a breakage of two par cent, as liable to occur with 
ail bottles in the process of heating, and as not cbargeable to the manufact- 
urer. The défendants do not insist that the plaintiff is liable to them for more 
than the alleged excess of breakage over two per cent., and it is upon that 
basis that you may make your estimâtes if you conclude that the défendants' 
claim on account of breakage of bottles is established. * * * 

"You will bear in mind that if you should flnd that there was no common 
understanding prevailing in the trade when this conti'act was made, that ' ex- 
pOrt-beer bottles' were expected, for the purpose of their ordinary use, to be 
subjected to this steaming process after being fllled with béer, then there was 
no implied warranty that thèse bottles should be of a quality to stand such 
process; and in that case the défendants would not be entitled to any allow- 
anee on their counter-claim, or for losses oh account of breakage. But if the 
usage and understanding of the trade in that respect were as claimed by the 
-défendants, then such implied' warranty did arise, and the plaintiff would 
then be liable for such conséquences of a breach thereof , if there Was a breach, 
as I hâve pointed ont, within the limits âtated. If a liability on the part of 
the plaintiff for breakage of bottles is established, it would include the vaine, 
not only of the bottles, bat of béer, eorks, and wire actually lost in consé- 
quence of breakage. • * • 

"If you flnd such a state of facts proven as, within the instructions I bave 
given, created an implied warranty on the part of the plaintiff of the quality 
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of the bottles, and f urther flnd that there was a breach of such warranty, then 
the plaintiff can recover nothingon account of the bottles whicli remained 
undelivéred. That is to say, if, in furnishing export-beer bottles iinder the 
contract, you should flnd that, according to the common understanding of the 
trade, the plaintiff was bound to supply bottles that, for the purposes of use, 
must withstand to a certain èxtent the process of heating by steam, and that 
such bottles were net supplied, and, consequently, that the contract was broken 
by the plaintiff, then I am of the opinion that the plaintiff is without remedy, 
80 far as the undelivéred bottles are concerned. This would be so, because 
the contract was single and entire, and ail of the bottles eonfessedly were of 
one and the same manufacture; and, if the bottles delivered were as defective 
in quality as claimed by the défendants, the unrebuited presumption would 
be that those undelivéred were equally defective. * * * 

"It is conceded that, after some of the breâkages of bottles — now claimed 
to hâve been very serions — occurred, the défendants ordered other bottles un- 
der the contract, and accepted the same, and made payments on the bottles 
received, to the extent of over 824,000. It is claimed by the plaintiff that, 
when the parties negotiated in relation to a settlement, the défendants wére 
"willing to accept two per cent, on account of breakage, and entered a charge 
apon their book accordingly, of that amount, as tbeir claim for breakage. It 
has been insisted by plaintlff's connsel, that thèse varions acts of the défend- 
ants should be held to operate as an estoppel against their right now to com- 
plain of any breach of contract by the plaintiff. 

"I dOnotthink I can properly instruct you that, as matter of la w, those 
acts constituted such estoppel, ào as to absolutely preclude the défendants 
from asserting their présent claim against the plaintiff. But it is your prov- 
ince, and indeed duty, to consider what effect should be given to the acts of 
the défendants in continuing to order shipments of .bottles, accepting and us-, 
ing them, and paying therefor, as bearing upon the question of the probable 
extent to which the bottles broke when used. The plaintifE's contention is, 
that if such losses from breakage were occurring as is now claimed, the de- 
fendants would not hâve kept on ordering shipments and making payments, 
but that their complaints on that score would hâve been more serious; that 
they would hâve sooner stopped payments, and refused to order more ship- 
ments ; and that their présent claim is inconsistent with their course of action 
at the tiçoe. This considération, urged in argument, should hâve your serions 
attention, and such weight should be given it as you think it, in view of ail 
the circumstances, entitled to. Gn the other hand, the défendants, in ex- 
planationj say that they were really making trials of the bottles; that they 
were, from time to time, insisting upon and expecting shipments of a better 
quality of bottles in response to their orders; and that, under thèse circum- 
stances, and with thèse expectations, they consented to receive, and paid for, 
varions shipments of bottles that were made, relylng upon a faithful perform- 
ance of the contract by the plaintiff. To this explanation, and thèse sugges- 
tions, you will give also such weight as you think them entitled to; and, as 
you weigh the daims made on botb sides, deal with and dispose of them as 
the weight of crédible testimony aad your sensé of justice may prompt." 
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National Bank of the Eepubuc, of New Yoek, v. City of St. 

JOSEJTH. 
(Circuit Court, 8. D. New York. June 30, 1887.) 

1. MuNiciFAL CloHPORATioNs— Power TO Isstjb Bonds— Notice to Pukchaske. 

The powôr of a municipal corporation to issue coupon bonds is derived 
from the législative authority of the state, and the laws conferring such power 
form a,part of the bonds themselves. Accordingly every person dealing with 
such corporation must, at'his péril, take notice of the existence and terms of 
the law by which it is claimed the power to issue such bonds is conferred. 

2. Samb. 

'Tfie charter' ôf the défendant, a mutticipal corporation, empowered it to 
give interest-bearing coupon bonds, payable at any length of tiœe agreed 
upon, to any créditer agreeing to receive the same, etc., "provided that noth- 
ing herein shall be so congtrued as to prevent the mayor and councilmen from 
calling in and.paying off„ at any.time they may deem proper, the whole or 
any part of said bonds; and if the pridcipal of any such bonds, or any part 
tiiereof, shall be tenderçd to thé holders or the same, and they shall neglect 
or refuse to receive it, ail interest shall cease on the sum so tendered from 
the date of said tender. " Ueld; that a tender of payment of the principal of 
bonds dated Joly 1, 1871. payable 20 years after date, and bearing 10 per cent, 
interest, payable on the flrst daya oî Jply and Januaiy, duly made prior to 
July 1, 1^6, was a défense to an action on interest coupons, maturing Janu- 
ary 1,1887. brpuglit by a transférée thereof. 

At Law. 

JV. J5. iSantom, for pkîntiff. 

Bamey & Bràwn and DUlon & Sioayne, for défendants. 

Wallace, J . This action has been tried before the court, a trial by 
jury having been waived. By stipulation, the question for détermina- 
tion is whether the facts set up in the answer are a défense. The ac- 
tion is upon certain interest coupons from bonds issued by défendant, 
a municipal corporation of Missouri, to the St. Joseph Bridge Building 
Company, in payment of a subscriptiou by the défendant for the capi- 
tal stock of that company. The bonds are dated July 1, 1871, and are 
payable to the St. Joseph Bridge Building Company or bearer, 20 years 
after date, at the National Bank of Commerce, in the city of New York, 
with interest at the rate of 10 per centum per annum, payable semi-an- 
nually atsaid bànkon the first dayS Of January and July of each j'^ear, 
upon the présentation of interest coupons. The action is founded on 
the January coupons of 1887. The défense made by the answer is that 
the défendant had a right to call in and pay the bonds before maturity, 
and at any time, pursuant to the statu tes under whieh they were issued; 
and that, in the exercise of that right prior to July 1, 1886, the défend- 
ant paid the whole amount of principal, together with the interest which 
would accrue upon the bonds to that date, at the place of payment des- 
ignated in the bonds. 

The holders of the bonds and coupons hâve refused to receive the 
money thus paid, or to surrender the obligation. By reason of this 
tender, interest ceased to accrue on the bonds on the first day of July, 
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1886, if the défendant had the right to pay them off. Hence the ques- 
tion to be determined is whether the bonds were subject to the defend- 
ant's option to pay them before maturity. The bonds were issued pur- 
suant to the authority conferred upon the défendant by an act of the 
gênerai assembly of Missouri of March 3, 1855, as amended by the act 
ofMarch 24, 1870. Thèse are aets to amend the charter of the défend- 
ant. The act of 1870 has no bearing upon thé présent question, and 
need not be referred to. The case turns upon the meaning and effeçt of 
three sections of the defendant's charter, conferring power upon the mayor 
and councilmen, which read as follows: 

"Sec. 2. Tp provide for giving to any person to whom the city may be in- 
debted, and who may agrée to receive the same, the bonds of the city, payable 
in any length of time, and bearing any rate of interest, not exceeding ten per 
cent, per annum, that may be agreed upon. 

"Sec 3. It sball be the duty of said mayor and councilmen to provide for 
the prompt annnal payment of the interest upon ail bonds issued by the city, 
and toi this purpose they shall, by ordinancé, set apart ènough of the annual 
revenue of the city to meet said interest, or they may, in lieu thereof, levy 
and coUeCt a spécial annual tax upoa the real and personal property within 
the city, not exceeding one per cent, upon theassessed value thereof, which 
shall be applied exclusively to the payment of said interest, and in liquidation 
of the city debt: provided, that hothing herein shall be so construed as to pre- 
vent said mayor and councilmen ïrom calling in and paying off, at any time 
they may deem proper, the whole or any part of said bonds ; and if the prin- 
cipal of any such bonds, or any part thereof, shall be tendered to the holders 
of the same, and they shall neglect or refuse to receive it, ail interest shall 
ceasé on the sum so tendered from the date of said tender. 

"Sec. 4. The mayor and councilmen shall hâve pçwer to subscribe for the 
capital stock of railroads terminating at or near said city, or for the stock of 
any other improvemènts tending to promote the gênerai interest aind property 
of the city; to issue the bonds of the city for said subscription, and provide, 
by spécial tax or otherwise, for the payment of the calls due on said stocks^ 
and interest due on said bonds, and the payment of said bonds when due: 
provided, the proposition to subscribe for such stock, specifying the nature, 
amount, and terms of said subscription, and the manner in which the same 
is to be met and liquidated, by spécial tax or otherwise, be flrst submitted to 
a vote of the owners oî real estate in said city, and shall hâve received the 
sanction of a majority of the owners of such real estate, who alone shall be 
entitled to vote on such proposition : and provided, further, that the spécial 
tax authorized in this section, and in section third of this act, shall never 
jointly exceed one per cent, upon the assessed value of the property in said 

city." 

The proposition seems almost too plain to require discussion that it is 
the intention of section 3, evinced in plain and explicit language, to em- 
power the mayor and councilmen lo call in and pay ofiF, whenever they 
may deem it proper to doso, the whole or any part of the bonded indebted- 
ness of the city. The exercise of the power, though permissive merelv 
in its terms, is a duty which thèse officers are bound to fulfiU. Mayor, 
etc., V. Furze, 3 Hill, 612; Supermms v. U. S., i Wall. 435. It is a 
power given to them as a trust, to be held and exercised for the benefit 
of the public, from time to time as occasion requires. and cannot be 
effectually abridged by their own acts. Dill. Mun. Corp. §§, 61, 62. 
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The provision which déclares that interest shall cease if the holders of 
the bonds réfuse to receive the principal when tendered, demonstrates un- 
mistakably that the législature intended to ingraft the option upon the 
bonds, Mid place it beyond the power of the municipal authorities to 
bind their successors in office by a différent contract. 

There is no qualifying language in the section which limita the opér- 
ation of the proviso to bonds issued under section 2, but the proviso 
applies unequivocally to "ail bonds issued by the city." Thèse words 
describe, necessarily, not only the bonds created for gênerai purposes 
under section 2, but also those created for spécial objects under section 4. 
Upon the gênerai principles of the interprétation of statu tes, where 
the words are gênerai, the courts are not at liberty to insert limitations 
not called for by the sensé, or the objects, or the mischiefs of the enact- 
ment. U. S. v. Coombs, 12 Pet. 72. It is to be observed ihat the three 
sections cover the whole subject of municipal power and duty in respect 
to creating and discharging bonded indebtedness. Section 2 confers 
plenary power upon the mayor and councilmen to create bonds for any 
debt contracted within the scope of the municipal authority. Section 4 
confers power upon thèse officers to <3reate bonds for certain specified 
extramunieipal objects, when sanctioned in advance by a vote of tax- 
payers. Sèc,tion 3 devolves upon thèse officers the duty ôf providing, 
by spécial taxation or otherwise, for the payment of the annual interest 
on the whole bonded debt, authorizes them to call in and pay off the 
principal or any part of it at any time, restricts them from levying taxes 
beyond a fixed annual limit, and prevents them from abridging the right 
of their sucdessors to call in and pay bonds before maturity, by depriv- 
ing the bohdholders of interest after a tender of the principal. This 
section is deçiaratory of the policy of the législature upon ail thèse sub- 
jects, and defines the duties and powers of the mayor and councilmen 
conceming "ail bonds issued by the city." Explicit provisions in a 
statute, comprehending in terms a whole class of cases, are not to be re- 
strained by applying to those cases an implication drawn from subsé- 
quent words, unless that implication is very clea:r, necessary, and irré- 
sistible. jPaw) V. Mirsfetter, 2 Graneh, 10. 

Section 4 is ancillary and subordinate to sections 2 and 3. It is in- 
tended to confer an authority which is never implied, which can only ex- 
ist by express législative sanction, and whieh, when granted, is invari- 
ably guarded by limitations and conditions calculated to check abuses 
in its exercise. No reason bas been suggested, and none can be con- 
ceived, why the législature should intend to,clothe bonds issued un- 
der su eh an authority with spécial privilèges. Gertainly no such inten- 
tion can be implied when this would be inconsistent with the scheme of 
municipal duty in respect to bonded debts generally. That section 4 is 
intended to be subordinate to section 3 is shown by the proviso, which 
requires that thé spécial tax authorized for the payment of the interest 
and principal of the bonds shaU be included in the limitation of the 
third section respecting a spécial annual tax. 

If section 4 had preceded section 3 in the order of arrangement of 
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the several sections, or if sections 2 and 4 had been transposed, there 
would be nothing in the language of eitber section upon which to hinge 
a doubt. The order of arrangement of the varions sections of a législa- 
tive act is never, independently of other circumstanoes, worthy of con- 
sidération in interprétation. The contention of the plaintifî is built 
whoUy upon the words of section 4, which confer power upon the raayor 
and councilmen to issue bonds for subscriptions, and provide for the 
payment of the interest, "and the payment of the principal of said bonds 
when due." The argument is that, because the mayor and councilmen 
are to provide for the payment of the principal of thèse bonds " when 
due," they are impliedly prohibited from doing so before the bonds fall 
due. But the injunction to provide for the payment of the bonds when 
due does not forbid the exercise of the right to pay them before they 
fall due; much less is it inconsistent with the duty to pay them when 
the public interests require this to be done. Certainly the language of 
the fonrth section no more évinces the intention of the législature to per- 
mit the mayor and councilmen to bind the city by issuing bonds which 
cannât be retired before the principal becomes due than that does of the 
second section, which authorizes them to issue bonds "payable in any 
length of time." Both sections permit them to issue bonds which will not 
mature before a fixed date, but neither permits them to abridge or im- 
pair the right created for the protection of the city by the proviso of sec- 
tion 3. 

Although the plaintif? is a holder for value, and before. maturity, of 
the coupons in suit, the défense asserted must prevail. A municipal 
corporation cannot, without législative authority, issue bonds in aid of 
any extraneous object. Every person dealing with such corporation 
must, at his péril, take notice of the existence and terms of the law by 
which it is claiméd the power to issue such bonds is concerned. The 
power to issue such bonds is derived exclusively from the législative au- 
thority of the State, and the laws which confer them enter into and form 
a part of the bonds themselves, as much so as if they were expressly re- 
ferred to or incorporated in the bonds themselves. The holder of a mu- 
nicipal bond is chargeable with notice of the statutory provisions under 
which it was issued. Âtiihxmy v. Jasper Cb., 101 U. S. 693, 697; Ogdcn 
v. Damss Go., 102 U. S. 634; Northern Bank v. Pmter Tp., 110 U. S. 
608, 618, 4 Sup. et. Rep. 254. By the terms of the statutory author- 
ity it was a condition of the présent bonds that interest should cease 
upon a tender of the principal by the défendant at any time. As has 
been said, it was beyond the power of the mayor and councilmen to 
curtail or impair the effect of this condition by issuing bonds of a dif- 
férent ténor. It foUows that judgment must be directed for the défend- 
ant. 
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GwATHMAY and others v. Cijsby and othera. 
{Ow-euit Court, 8, D, Neut York. M.a,y SO, 1887.) 

1. Statdte— Construction— Biiii. OF Exohanob— Code Ala. 1876, § 8094. 

Code Ala. 1876, § 2094, provides that "bills of exchange aad promissory 
notes, payable in mouey at a' bank or private bankîng-house, or a certain 
plaée of payment therein designated, are governed by the commercial law. " 
Held, on exaipination of the provisions of the laws or Alabama in pari mate- 
ria, and the antécédent législation pf the state upon the same subject, that 
the qualifying words, "payable in money at a bank, " etc., apply only to prom- 
issory notes, and that negoti£j|)le bills of exchange, whether payable at a 
specifled place of payment or nôt, are still governed by the gênerai commer- 
cial law. 

2. Same— Common-Law EtHiB. 

The common law of negotiable paper will not be deemed altered by statute 
SO as to subject a bill of exchange, in the hands of a bona flde purchaser for 
value, to the equities existing between the original parties, unless the statute 
évinces an intention to do so in clear and peremptory teims. 

Thomas G. Sherman, tor plaintiffs. 
Wm. P. Ohairéers, for défendants. 

Wallace, J, This case is hère npon the motion of the plaintiffs for 
a new trial on exceptions to the ruiings of the référée by whom the case 
was tried. The actipn is brought upon a bill of exchange drawn upon 
défendants, and accépted by them, at Montgomery, Alabama. The réf- 
érée found that the acceptànce ûf the bill was obtained by fraud and 
without considération, but that the plaintiffs received the bill without 
actual notice of any défense thereto, or of any equities existing between 
the drawers thereof and the payée in part payment of an antécédent in- 
debtedness of the drawers. He decided that under the law of Alabama 
the bill of exchange was not a hegôtiable instrument, and was not gov- 
erned by commercial law, because it was not by its ternis payable at a 
certain place of payment therein designated. 

The only question which ît is necessary to consider is whether bills of 
exchange are "governed by the commercial law," within the meaning of 
section 2094 of the Code of Alabama of 1876, when theyare notby their 
terms payable at a certain place of payment designated. If they are, as 
the plaintiffs were holders in gobd faith and for value, according to the 
décisions controllihg ùponthis court, the bill of exchange in their hands 
was not subject to thé equities existing between the original parties. 
Smfi V. Tyson, 16 Pet. 1 ; RaUrodd Cù. v. Natvmcà Bank, 102 U. S. 14. 
The language of the section is as foUows: 

"Sec. 2094. Bills of exchange and promissory notes, payable in money at a 
bank or private banking-house, or a certain place of payment therein desig- 
nated, are governed by the commercial law." 

It is plain, upon the maxim expressio unius est exdum alterivs, that 
promissory notes are not governed by the law of commercial paper, under 
this section, unless they are made payable at a bank or private banking- 
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house, or aome other designated place of paymesnt. The inquiry is 
whether, by the terms of the section, the same conditions apply to bills 
of exchange. It is somewhat surprising that, so far as is known, this 
question has never been decided by the courts of the state of Alabama, 
and that it should devolve upon a foreign tribunal to place a construc- 
tion for the first time upon: the meaning of a law of Alabama which has 
been in force since 1862, affeçting a subject so important as the rights 
and obligations of parties to a bill of exchange. 

Reading the section without the assistance of other provisions of the 
laws of Alabama in pari materia, or of antécédent législation upon the 
same subject, the question presented would be one of niuch doubt. The 
punctuation would favor the view that biUs of exchànge and promissory 
notes are both governed by the restrictive terms. But, in arriving at 
the real meaning of statutes, the courts disregard punctuation, and read 
statu tes with such stops as are most consistent with the sensé. In 
other words, punctuation is no part of the statute. Hammock v. Loan 
& Trust Co., 105 U. S. 77. , It was undoubtedly the purpose of the 
section to change the rule of the common law respecting the attributes 
of promissory notes. If a like intention can be gathered with re- 
spect to bills of exchange, it is because both classes of commercial paper 
are associated together in the section. But this considération does not 
advance tlje inquiry, because the point is whether the qualifying words 
apply to both classes, or only to promissory notes. 

The plaintiff invokes the rule of construction, sometimes resorted to, 
that relative words must ordinarily be referred to the next antécédent^ 
where the intent upon the whole statute does not appear to the contrary. 
Broom, Lèg. Max. 680; Dwar. St. 690,591; Cushingv. Worrick,9 Gray, 
383. This rule is not controlling, and has oftèn been disregarded; and 
it is not necessary to place the décision of the question upon such a nar- 
row considération. 

The Code of 1876 is a révision of pre-existing législation. It succeeded 
tlbe Codé of 1867, and, like that Code, was authorizëd by an act of the 
gênerai assembly which contemplated that the substance and meaning of 
former statutes should remain unchanged. When a codification or re- 
vision of laws contains provisions which are substantially reproduced 
from previous acts of the législature, and doubts arise from the ambigu- 
ity of the language employed, the safest rule by which to ascertain the 
meaning is to resort to the original sources for the purpose of ascertaining 
the législative intent. U. S. v. Bowen, 100 U. S. 608. To quote the 
language of the suprême court of Alabama in Landford v. Dunklin: 

"No rule of statutory construction rests upon better reasoning than that, 
in the revision of statutes, altération of phraseology, or the omission or ad- 
loission of words, will not necessarily change the opération or construction 
of former statijtes. The language of the statute as revised, or the législative 
intent to change the former statute, must be clear, before it can be pro- 
nounced that there is a change in such statute in construction and opéra- 
tion." 71Ala. 609. 

As said by the court in East Tennessee v. Hughes, 76 Ala. 690: 
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"Uniess the altération of the original act is of such a character as to manir 
fest a clear intent to make a change in the construction and fiperation, eflect 
will be given to the statute as originally f rameâ by the gênerai assembly. " 

Section 2094 is a reproduction bf section 1525 of the Code of 1852, 
as amended in 1873, which, as will be seen, did not exclùde bills of ex- 
change when not payable at any designated place from the category of 
instruments gôverned by the commercial law. The origin of the légis- 
lation in référence to the gênerai subject is found in theactof January, 
15, 1828, which reads as follows: 

<<« * « Hèreaf ter the remedy on bills of exchange, foreign and inland, 
and on promissory notes payable in bank, shall be gôverned by the rules of 
the law-merchant as to the days of grâce, protest, and notice." 

This provision was supplemented by an act of 1832 reading as follows: 
"Bonds and other Instruments payable in bank shall be gôverned by the 
rules of the law-merchant as to days of grâce, demand, and notice, in the 
same manner that bills of exchange and notes payable in bank now are." 

The grammatical construction of the act of 1828 plainly limits the 
qualifyiug words, "payable in bank," to promissory notes. And the 
statute is not to be construed as altering the common law, or making any 
innovations therein, further than the words import. Shawv. Railroad 
Co., 101 U. S. 657. Accordingly, by the reasouable interprétation of 
the acts of 1828 and 1832, bills of exchange were gôverned by commer- 
cial law, and so, also, were ail othèr instruments when payable in bank, 
includîng proniissory notes. That this was the true meaning and resuit 
of the législation is made still more clear by the Code of 1852. That 
Code was not merely a revision of laws previously enacted, but a code 
in the wider sensé, for the adoption of a body of laws "having regard to 
the gênerai System and true spirit of the existing laws " of the state. Two 
sections of that Code are to be considered together as being in pari ma- 
teria. Section 1525 read as follows: 

"Bills of exchange and promissory notes payable, in money, at a bank or 
private banking-house, are gôverned by the commercial law, except so far as 
the same is changea by this Gode." 

Section 2129 was as follows: 

"Every action founded upon a promissory note, bond, or other contract, ex- 
press or implied, for the payment of money, must be prosecuted in the name 
of the party really interested, whether he hâve the légal title or not, subject 
to any défense the payor, obligor, or debtor may hâve had agalnst the payée, 
obligée, or creditor, previous to notice of the aasignment orteansfer; but this 
clause does not apply to bills of exchange or instruments payable in bank, pr 
at a private banking-house." 

Section 1525 would not, of itself, be décisive of the présent inquiry; 
but it is to be observed that section 2129, which is the first provision in 
the laws of Alabaïna by which negotiable paper of any dass was explic- 
itly placed on the footing of other contracts for the payment of money, so 
far as to be subject in the hands of a purchaser to the equities existing 
between the original parties, makes a distinction between bills of ex- 
change and ail other instruments. The section déclares that the clause 
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is not to apply "to bills of exchange or instruments payable in bank," 
etc. It was unnecessary to enumerate bills of exchange unless this dis- 
tinction was contemplated. They would bave been included in the term 
"instruments," and unless the provision was intended to discriminate be- 
twçenthem and other instruments payable in bank, or at a private bank- 
ing-house, there was no reason for specially mentioning them. It is a 
cardinal rule, in the construction of statutes, that every part shaU be re- 
garded and be so expounded, if practicable, as to give some effect to every 
part. Pronaissory notes were not mentioned in the proviso because they 
were induded in the gênerai désignation of "instruments." When pay- 
able in bank, or at a private banking-house, they were within the excep- 
tion, altbough not specifically mentioned; when not so payable, they 
fell within t£e gênerai clause. BDls of exchange were mentioned, to em- 
phasize the distinction created by the act of 1828 . If this had not been 
the purpose, the word "other" would probably bave been inserted be- 
tween the words "or" and "instruments." Sections 1525 and 2129 re- 
produpe the provisions of both the previous acts, but it is only in sec- 
tion 2129 that effect is given to the provisions of the act of 1832. 

Section 1525 of the Code of 1852 was amended in 1873 so as to read 
asifollows: 

"Billsot exchange and promissory notes payable, in money, at a bank, or 
certain place ofpaymeat therein designated, are goverued by the commercial 
law." 

Section 2094 of the Code of 1876 reproduces the language of section 
1525 of the Code of 1852, as thus amended in 1878. It is to be read 
in connection with section 2890, which is a reproduction of section 2129 
of the Code of 1852. Section 2890 reads as follows : 

"Actions upon promissory notes, bonds, or other contracts, express or im- 
plied, must be prosecuted in the name of the party reàlly interested, whether 
be bas the légal title or not, subject to any défense the payor, obligor, or debtor 
may bave bad against the payée, obligée, or creditor previous to notice of as- 
signment or transfer; except in actions upon bills of exchange, promissory 
notes payable in bank, or in a designated pla«e of payment, and commercial 
instruments, in wbich cases the suits must be instituted in the name of the 
persons having the légal title." 

By the grammatical construction of this section neither bills of ex- 
change, nor other commercial instruments except promissory notes, are 
required to be payable in bank, or at a designated place of payment, to 
fall within the exception. 

It is apparent from this collocation of statutes that none of them ex- 
hibit anyclear intention to restrict the negotiability of bills of exchange, 
and that the tendency of the législation of the state has been to enlarge 
the negotiability of promissory notes since 1852, when they were nego- 
tiable only when payable at a bank or private banking-house, and to en- 
large the negotiability of other commercial instruments which, by the 
Code of 1852, were placed in the same category with promissory notes, 
but were withdrawn, apparently, by section 2890 of the Code of 1876. 

The cases of Oook v. Mutual Ins. Co.,5B Ala. 37, and Oateav. Nalionai 
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Bank, 100 U. S. 239, are cited in support of the contention 6f the défend- 
ants. Bothof thèse cases were upon promissory notes. Thtete was no oc- 
casion tô codsidèr the point whether bills of exchange under thé statutes of 
AlabâOiâ wete govemed by commercial law or not, and the point was not 
consideèedj difectJy or inferentially. On the other hand, the case oîKnott 
V. Véàerable, 42 Alà. 186, is cited in support of the positittil of the plain- 
tiff. ïhàt was a suit on an inland bill of exchange whieh was not pay- 
able at àny particular place. The questions litigated relatèd to présen- 
tation for acceptance, and to demand and protest. Thé court held that 
in thèse regards the pàper was governed by the ordinary tuies of com- 
mercial laiw. No référence was naade in argument, so far as appears, or 
in the opinion of the court, to the Code provisions; but it is ùrged that 
it can hardly be supposed that section 1525 of the Code of 1862, whiçh 
had been in force for 13 years whên that case was deeided, would hâve 
been overlooked if the court had supposed that that section was ihtended 
to depriva bills of exchange of their ordinary attribùtfes. 

Tn' the absence of any décision ' of the courts of Alabainia whîch cân be 
deemed aut'horitàtive upon the présent question, the'dtity bas devolved 
upon this court of deciding it by the aid of the laést light of whidh it is 
possessed. The conclusion reached is not altogether satisfactory, but it 
is one which seems most reasonable after a very full considération w The 
rules of the common law are not to be changed by doubtful implication, 
and especially should the courts be slow to impute an intention to a 
Statute, not evidenced by cleàr, unambiguous, and peremptory language, 
to change the law of commercial paper which circulâtes largely iuf foreign 
fitates, among those who are not supposed to be familiar with irestriotions 
peculiar to the local law of the state where it may be made, or may be 
payable. 

The exceptions to the rulings of the référée are sustained, and the mo- 
tion for a new trial is granted. 
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Same V. Àndeeson and others. 

lOireuit Court, 8. D. OMo, W. D. April. 1887.) 

1. Patents fob Inventions — Rbissub BTo. 8,868— Vehiole Hubs. 

Oomplaînant's patent, (reîssue No. 8,868, August 26, 1879,) for an improve- 
ment in vehicle hubs, AeM to be valid and infringed by défendants. 
3. Same — SkilIi and Invention — Noveltt. 

The difflculty of drawing the line between skill and invention considered. 
The standard of skill is being cOnstantly raised, and the standard of invention 
is, as a neceasary conséquence, oorrespondingly raised. The standard of the 
date of the alleged invention is that by which the test is to be made. "Nov- 
elty, " when does it indicate skill, and when invention? 

Suit in Equity. Sttit for infringement of letters patent. Hearing 
upon bill, answer, and proof. 
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Wood & Boyd, for complainant. 
Arthur Stem, for défendants. 



Sàgé,' J. The complainant's patent — reissue No. 8,868, August 26, 
1879 — is for àû improvement îti Véhicle hubs. The spécifications set 
forth that the invention "relates to a wooden hub, baving its waist or 
middle poirtion compressed and solidified, and provided with surround- 
ing bands of métal; and the invention consists in constructing the hub, 
in the first instance, with finished ends, an enlarged belt or zone at the 
middle, and anïiUlar grooves adjacent to said belt, and subsequently 
compressing said belt to its finished size, at the same time compressihg 
into the grooves métal bands, which engage over and hold the endsof 
the compressed belt, as hereinafter described." 

The spécifications proceed: 

" The invention lalso further consists in compressi ng, with a grooved wooden 
hub, a métal strengthening band, séated in the groove, and provided with a con- 
tinuoua side lip or flahge, arrangea to engage over the outside surface of the 
hub, and prevent the erids of the fiber from rising or Working loose adjacent 
to the band; the peculiarity of m^ invention in this regard consisting in the fact 
that the wood la not scarfed down adjacent to the grooves to receive the lip, 
but, on the contrary, is left intact, and the lip passed over and forced down 
into the outer surface, so that the ends of the fiber adjoining the grooves are 
confined and held flrmly within or berieath the lip. The invention aiso con-^ 
sists in a peculiar form of the métal band." 

The hub is first mâde with its ends finished complète in theusual 
form, but with ah enlarged central belt or zone, and a groove around 
each end contiguous to tiie eijdarged belt. Two métal bands of iron or 
other malléable métal are then provided. They are of a sectional form, 
corresponding to that of the grooves, and each is provided on the inner 
side with an overhanging lip, adapted to fit upon and encircle the en- 
larged belt of wood on the hub, and each has an internai vertical shouldei' 
or lace at the inner edge of the overhanging lip. 

After placing the bands upon the ends of the hub, — that is, over the 
grooves above described, — with their lips engaging over the ends of the 
enlarged belt, the patentée forces, by hydraulic pressure, the hub and 
bands, first one end of the hub, and aflerwards the other end, into a 
tapering die of such size and form as to compress the wooden belt and 
the bands to the diameter required for the finished hub, thereby giving 
the hub the appearànce shown in fig. 2 of the drawings; at the same time 
seating the bands in the grooves, with their lips pressed over and into 
the ends of the compressed central belt, so as to prevent it from expandT 
ing, and so as to confine the ends of its fibers. 

The claims are as follows: 

"(1) A wooden hub, having the wood leffrin its natural condition at its 
ends, and having at the middle a highly-condensed zone or belt, provided 
with métal conflning bands, substanti^ly as described. 

"(2) The herein described method of constructing a wooden hub, consist- 
ing in first constructing the hub with finished ends and an enlarged central 
belt, and then applying métal bands to the ends of said belt, and subsequently 
v.3lF.no.4 — 15 
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reducing the belts and the bands by compression to a sizé correspondîng "With 
the previously flnished ends. 

"(3) A métal hub-band, having the overhanging lip at its inner side, and 
the internai yertical, ot' substantially vertical, shonlder at the inside of said 
lip, substantially as shown axi§ described; the lip being adapted to confine the 
spoke-receiving portion ofithé hub, and theshoulder to abut squarely against 
the grain of said portion tb preVént its displacement. 

" (4) The method of preparing banded wooden hubs, consisting in grooving 
the hub, and applying theretb a baiid having a body adapted to flll bhe grooves, 
and a side lip adapted and arrangedto extend beyond the groove, and engage 
over the putside surface of the hiib.and flna,lly seating said band down flrmly 
•within the groove, with its lip overhanging, and covering the ends of the 
flber adjacent thereto. 

"(5) 'À. grooved wooden hub, ia combination with a seàMess metallic band, 
having a body seated in the groove, and a sidé lip seated over and upon the 
outside surface of the hub, adjacent to the groove, said surface being left un- 
cut, or without scarflng, to receive said Up, so that the lip lïiay cover the ends 
of ail the surface flbers. 

" (6) Th^ gropved woof^en h;^b, iix combination with the continuous metallic 
band having its body seated in the groove, and the side lip seated flush within 
the hub, over ttie outside of the surface, adjacent to the groove, and conflning 
beneath it thé ends of t^e outermg^t fiber, as described and shown." 

The spécifications contain the' follôwing disclaimers: 
"I am a;warè that it is old tb strengthen wooden hubs by means of metallic 
baiids comptes&ed into grooves therein, and otherwise applied thereto. I am 
also aware that a machine bas been hitherto paterited for compressing and 
banding various wooden bodies ç^umerated in said patenjt. I am also aware 
that it |ias been proposed to çoinpress metallic bands upon wooden hubs, ând 
àt the sàme iiiiné iiompress ttie woôâ more or less adjacent to the band. I am 
also aware thAt bands hâve been treretofùre made with thin edges, and a cen- 
tral thickened portion of rounding form, and seated by compression into a 
groove of liksifôrm, the lip being seated in the groove on an inclined or 
chamfered surf^e,insteadof overhanging the groove, and engaging upon 
the exterior surface of the hub, as in xay case." 

The complainant affirma that he was the first to make a wooden hub, 
with awaist or: Bpoke-receiving portion coHipressed throughout, and hav- 
ing a metallic band so applied as to make the compression permanent, 
by preventing.the woqd ifrom! qviercoming the compression by its con- 
stant tend en cyib expand. Thîs is accomplished by .the bands» which 
are by compression so fitted to their places that the overhanging lips, 
extehding inwardly beyond the, edges of the grooves in which they are 
seated, cover and: hold firmly in place the surface fibers of the hub at 
each end ofthe'Waist or spoke^rieceiving portion. 

The groove jn which, the band. is seated serves also as an abutment, 
preventing the latéral displacement bf the band by the pressure of the 
central portion of the hub, or from any other cause. The internai ver- 
tical, or eubstautially vertical,; ehoulder, at the inside of the lip of the 
band, confines, the waist or spoké-receiving portion of the hub; the 
shoulder abutting squarely against the grain of said portion to prevent 
its displaéemerit. That thé rôs'ults'claimed are accomplished, is çon- 
ceded. Thé advantages a,re that the complréssibn ofthe middle zone of 
the hub— which is greatest near the surface— closes tho pores of the 
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wopd, and r^ders it praetically itûperviôus to moistUrej, tkus preyerit- 
ing expansion and contraction by atmospheric influences. The contih- 
ued pressure produced by the constant tendency of thecompressed wood 
to expand serves to keep the band tàght, and to prevent its circular 
movennent, and causes the wood tobear on ail sidea of the spoke tenon, 
thus a,ssisting the glue in holding it to its place. There are other ad» 
vantages daimed, whichit is not necessary to specify. The gênerai re- 
suit is a hub light, shapely, strong, sufficiently elastic, durable, and 
easily and cheaply manufactured. 

The défenses are anticipation, lack of invention, and non-infringer 
ment. Of the hubs introduced in évidence as anticipating the com- 
plainant's invention, four are specially referred to by défendants' coun- 
sel. They are the Bookwalter plain band hub, first made in 1872; the 
Shute hub, patent No. 156,893, November, 17, 1874, application Oc- 
tober 6, 1874, date of invention spring of 1872; the Ford hub, first 
made in September, 1873, for which a caveat was filed, but no patent 
applied for; and the Olds hub, patent applied for March 4, and granted 
March 24, 1874, for an invention made in the fall and winter of 1873. 

None of thèse hubs had a compressed central zone. They were ail 
banded, but, for the reason that there was no compressed central zone, 
the expansion of which was to be prevented, the great object in view 
was to prevent the splitting, of the hub, either by the driving of the 
spokes to their places, or by the use of the coropleted wheel. Accord- 
ingly, in the Bookwalter hub, the band was not seated in a groove, but 
upon a scarfed or chamfered surface, shaped by turning to receive the 
band, which was of malléable iron and beU-shaped. The band was 
slipped over the end of the hub, and then the, hub and band were placed 
in an iron cup or die, and subjected to a screw or.hydraulic press; which 
was used, not to compress the central portion of the hub, but to upset 
the band against and upon the scarfed or chamfered surface. This op- 
ération necessarily compressed the wood of the hub under the band , and 
immediately adjoining its inner edges. It was unlike the complainant's 
hub, in that the band had no overhanging lip, nor vertical shoulder, to 
prevent latéral displacement of the fibers of the central zone of the hub, 
nor abutment at the outer edge of the band to prevent its slipping off. 
It does not anticipate the complainant's invention. 

The Shute hub-bands were provided with inwardly projecting spurs, 
which were pressed into an inclined or chamfered surface of the hub, 
where the central zone tapers down to the inner Une of the ends of the 
hub. In pressing thèse bands to place, there was gome compression oi 
the parts of the hub under and immec^iately adjacent to them; but the 
bands were for a time cast with shoulders at their outer edges, which 
were pressed into the hub, and intended to prevent the bands slipping 
off; but also prevented them from being forced further on towards the 
center of the hub. The shoulder was subgequently omitted. As the 
record is; eilent as to the date of the omission, the presumption is that it 
was after the complainant's patent. The forcing of the inner rim or edge 
of the band to close contact with the hub caused it to hold down the 
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fibers of tbe portion of thè hub which it pressed upon, but it ïtis not 
of such foïm, nor was it so applied, as to serve the purpose accom- 
plished by the use of the complainant's bands. 

The Ford hub was first turned tb the required size with annular grooves 
to receive the bands, which were coinpressed into the grooves, and had 
their outer faces upon a line with the contiguous portions of the periphery 
of the hub. .No hub of this description was manufactured for use; no 
wheel with such a hub was ever made. The hubs that were made, were 
made in the course of experimenting, when Ford thoUghi; of applying 
for a patent,. Tbatidea was abandoned, and therei's hère no anticipa- 
tion of the complainant's hub. In the Olds patent, too, the bands were 
set by pressure in grooves, which they filled so as to be flush with the 
surface of the wood. The'Wood of the hub adjacent to the bands was 
compressed during the setting process, but the drawings do not show, 
nor do the spécifications describe, an overhanging lip of the band, an- 
ticipating tha,t feature of the complainant's hub. 

The next question ig whether;there wasinvention in the complainant's 
improvement. In support of their tsontention that the skill of a raechanic, 
trained in thé art of wheel-making and wood-working, was ail that was 
required to produce the complainant's hub, they refer, in addition to the 
patents already cited, to the Woolsey patent, No. 149,623, dated April 
14, 1874, for an improvement in hubs, and the Gilman patent, No. 
113,644, dated March 22, 1871, for improvement in themethodsof band- 
ing compressed wood. The outer edge of the band of the Woolsey hub 
is curved downward, and, pressing into the wood, (there being a groove 
in the hub to receive it,) formed a shoulder for the curved edge to rest 
against, and'thereby prevent its côming off or getting loose. The bands 
were put on ateàch end of the mortises eut to receive the spokes, and 
the object sdught to be obtained was to prevent' th:e ends of the mortises 
from giving way or crowding up by the pressure of the tenon of the spoke 
whileit was 'being drivento its place. 

The Gilman in'iprovement consisted of a seotional die, provided with 
recesses for the réception of the bands. This sectional die, with metal- 
lic bands in the recesses, was placed upon a platen or foUower. A com- 
pressing conical die of the same interior diameter at its lower extremity 
as the sectional die, and recessed to receive the top of the sectional die, 
wâs placed in position immediately over the sectional die, and the platen 
or follower was provided with a oorresponding recess, by which the sec- 
tions of the die were held together. The block to be compressed was 
placed in position over and with one end within the larger diameter of 
the conical dié, the other end being held by a transverse frame of the ma- 
chine. The sectional die rested upon the movable piston of an hydraulic 
pump. The upward motion àf the piston forced the block of wood into 
the conical die. The stroke of the piéton was then retracted, lowering 
the die so that a suitable follower coUld be placed above the partially 
compressed block. This done, another upward stroke forced the block 
of wood into the sectional die, and, the two dies and the block being of 
uniform lengths, the ends of the block were inclosed in the bands pre- 
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vioudy placed in the recesses of the sectional die, their interior diame- 
lers corresponding to the interior diameter of the sectional die, so that 
the bands fitted tightly about the block. The sectional die was then re- 
leased irom the machine, and the compressed, banded block taken out. 

Now, it is true that, looking backafter complainant made his improve- 
ment, and after its ntility and superiority found récognition in the mar- 
ket, we can find in the Gilman patent a method of compressing wood 
suggestive of the method employed by complainant. Complainant's 
method is simpler, and Gilman's method was impracticable for com- 
plainant's purpose. We find also in the Woolsey band an exterior abut- 
ting shoulder, designed, and apparently effective, to prevent latéral dis- 
placement. We find in the drawings of the Ford band, as exhibited in 
défendants' évidence, an internai vertical shoulder; and it appears that, 
by pressing some of thèse bands to their places, their inner edges were 
made to bear upon, and to some extent compress, the adjacent wood of 
the central zone of the hub, and hold firmly the fibers of the wood. But 
not one of thèse bands, nor of any of the bands ofFered in évidence by 
the défendants, will serve the purpose as the complainant's hub. Noth- 
ing but his band, or its équivalent, will answer. 

It is sometimes difficult to draw the line between skill and invention, 
and every year it becomes more difiicult. The standard of skill in me- 
chanics, as in the professions, is being constantly raised. The workman 
who employa the best skill of his craft of 30 or even 10 years ago, and 
only that, may be properly discharged as incompétent, as the physician 
who treats his patient with nothing better than the best methods and 
remédies known 30 or even 10 years ago may be guilty of malpractice. 
The standard of invention is, as a necessary conséquence, correspondingly 
raised. As Justice Matthews saîd in HoMster v. Benedict Manufg Go., 
113 U. S. 73, 5 Sup. Ct. Rep. 717, there must be"something more than 
the expected skill of the calling;" but when we corne to détermine what 
that is, or rather what it was at the date of the alleged invention, — for 
the standard of that date is the test, — we must, if we proceed intelli- 
gently, consider what those engaged in that calling were seeking to ac- 
complish, and what they were, by their skill, actually accomplishing. 
That is, after ail, a good practical test of what skill can accomplish. It 
is not always a complète and certain test. Two or more persons, each 
acting independently and of his own knowledge alone, may arrive at the 
same resuit — undoubtedly invention — at so nearly the same time as to 
make it as difScult to décide who is entitled to priority, as when two or 
more astrônomers almost simultaneously discover a new cornet; and yet 
if there were, under such circumstances, a score of rival applicants for 
letters patent, that fact would not négative invention, for it is clear that 
it is invention, and the only question is, who first made it? On the 
other hand, an improyement in any departmentof manufacture or of the 
useful arts may be made, shoi-tly after the necessity or occasion for it 
arises, by one person alone. It may be novel and ingénions, and yet, 
to one familiar with the state of the art, and the handicraft of those en- 
gaged in it, it may be clear that skill only, and not invention, is dis- 
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played; and the fact that no other one had, at or about the same time, 
produced the same resuit, by substantially the sanie or by any means, 
would not make it invention. But when for years skill is unsuccessfuUy 
reaching out in ail directions for a desired resuit, and finally some one, 
by a new device or new process, which no one else had thought of, ac- 
complishes it, that fact is strongly indicative of invention, and it may be 
conclusive; for skill had long spught it in vain, and therefore the law 
may recognize it as a discovery, or as the embodiment, novel and use- 
ful, of a mental conception; that is, as an invention. 

How is it in this case? As early as 1851 it was common to apply 
métal bands to hubs. They werjS prçssed on while hot, and then sud- 
denly cooled with water, go that they shrank and compressed the adja- 
cent fibers of the wood. Then followed hubs with shell bands. After 
1870 there was a considérable demand for banded hubs. What every- 
body in the trade was striving for was a hub light, elastic, and strong. 
The complainant was the first to compress, and at the same time band, 
the central zone of the hub. This was nearly five years after the revi val 
of the demand for banded hubs, for the complainant fixes the date of his 
invention in the summer of 1875, The application for his original pat- 
ent was November 19, 1875, and ùp to that date nothing embodying the 
features of his improvement was manufactured or on the market. The 
advantages resulting hâve already been referred to. It was a greater im- 
provement than had been made by any of his predecessors. If it was 
not invention, why had it not been wrought out by the skill of some 
one at least of the thousande of workmen in hubs and wheels throughout 
the United States constantly doing their best to make improvements in 
the very Une of his improvement? The conclusion of the court is that 
it was invention, and that his patent is valid. 

Without referring to the claims in détail, it is suflBcient to say that, 
excepting the second, which was upon the hearing wlthdrawn, they are 
sustained, and that the objections to the reiscued letters are not weU 
taken. 

Upon the question of infringement it is not necessary to enter upon 
détails. The grooves of the hubs manufactured by défendants, and in- 
troduced in évidence by the complainant, are not identical in shape with 
those in cpmplainant's hubs, nor are the bands, but they are équivalents. 
The innersides of the grooves are not vertical, but they are substantially 
so, withln the fair construction of complainant's patent, 

The bands are not made with lips, but they are of such shape as, when 
compressed into the, grooves, to overlap and confine the outer fibers of 
the centr£|l zone of the hub as do the bands of the complainant's hubs, 
and they abut.against the central portion of the hub, which is com- 
pressed by pressure, so as to prevent its displacement; the outer edges 
of the bands hearing against the outer sides of the grooves, substantially 
as in the complainant's hubs.- 

The decree will be for complainant. 
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The Geeenpoint.* 

MtJBPHY and others v. The Geeenpoint. 

(DitMet Court, 8. B. Neu) York. AprU 27, 1887.) 

1. CoM-isiON— Stbambbs— Lbaving Pibk— Unjustifiabms Stakt. 

The steamer 6. R. left her pier in the East riv«r on the ebb-tide, as the tug 
Greenpoint was coming up about tbe middle of the stream, and neariy abreast 
of the pier. The G. E. blew two blasts to indicate that she would go ahead 
of the tug, to which the latter replied with two. In the strong tide the G. R. 
drifted a little down and, before she got headed up river, collided with the 
Greenpoint, which backed, but was unable to avoid collision. Held, that the 
Btart of the G. R. was dangerous and unjustiflable, haying référence to the 
position of the Greenpoint, unless she should proceed slowly, and go astern 
of the tug; that the tug was at flrst entitled to assume that the G- B. could 
keep out of her way by going ahead, and when danger was apparent the tug 
did what she could to avoîd collision, wbich was ail that was required of her. 
notwithstanâing her previous assehting signais; and that this assent meant 
only that she would do nothing to embarrass the G. R. in keeping out of the 
way by going ahead of her. 

S. SaUB — InSPBCTOR'S RuLBB— RuM» OP CONSKESS — ASBENTING SlQNALS. 

Tbb inspectons rules as to whistles do not repeal or supersede the old mies 
of navigation enacted by congress, and still applicable' to harbors, and do not 
purport to do so. Two whistles, assented to, do not shift the burden of keep- 
ing out of the way. The duty to stop and back arises wholly f rom the danger 
of collision, and begins whén that danger is obvions. It is the same whether 
the prior signal was of one blast or two. 
8. Same— iNTBBNATiONAii Rules— AppLicABiLrrT to Haicbobs. 

The new international rules are not applicable to harbors in merely local 
navigation. 

In Âdmiralty. 

WUcox, Adams & MacUin, for- libelant. 

Jo8. K. Hill, Wing & Shoudy, for the Greenpoint. 

Brown, J. 1. The Grand Republic, in leaving the slip at pier 24, 
East river, heading straight across the river, and bound eastward, was 
required by the rules of navigation to keep out of the way of other ves- 
selâ coming up from below, because they were on her starboard hand. 
In the strong ebb she could not avoid sagging down some, and the évi- 
dence shows she did so. The Greenpoint was not over 200 feet below 
her, and was probably less, when thé Grand Repxiblic starfed. The 
Greenpoint was then in mid-river, where the law required herto be, and 
was nearly abreast of pier 24. 

2. The event shows that the start of the Grand Republic was danger- 
ous and unjustiflable in the strong ebb, havihg référence to the position 
of the Greenpoint in mid-river, nearly abrea.<ït of pier 24, i. e. , unless she 
should proceed slowly, and go astern of the Greenpoint. She was to 
blâme for undertaking to go ahead of the Greenpoint j under such cir- 
cumstances. She started to go out of the slip upon her own responsibil- 
ity, without any previous signal or assent from the Greenpoint. The 
Bàgttm, Olcott, 408, 412; ThiBeUemUe, Newb. Adm. 500; The Nerem, 28 
Ped.Bep. 456; 27ie Z)arc2/, 29 Fed. Rep. 644. 

3. The Greenpoint's answer by two blasts to the Grand Republic's pre- 

>Keported by Edward G. Benediot, Esq., of the New York bar. 
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vious signal of two blasts, when the latter was out of the slip, or partly 
out of it, did not of itself change any of the légal obligations of the Green- 
point, nor shift the burden of keeping out of the way,, under the old 
rules of navigation relating to harbors; nor did it relïevé the Grand Repub- 
lic of her duty to keep out.of the way by her own maneuvers alone, nor 
guaranty the success of her maneuvers. City of Hartford, 11 Blatchf. 72; 
The Garden Oiiy, 19 Fed.Éep. 529, 531; The Garlkk, 20 Fed. Rep. 649; 
The Payiie, Id. 650. The inspector's rules as to whistles do not repeal or 
supersede the rules of navigation enacted'by congress, and do not purport 
to do 80. Article 19 of the new International Eules is not applicable to 
harbors in merely local navigation. See Act of March 3, 1885, pream- 
ble and section 2. 

■4. The only duties of the Greenpoint were, first, to keep her course; 
and, tecond, to do what she côuld to avoid collision when the danger of it 
became apparent. The latter duty i^ precisely thé same, whether the 
previous assénting signais were of one blast or of two blasts. The Nereus, 
23 Fed. Rep. 456. 

5. I cahnot find, Upon the proofs, àniy satisfactory évidence of fault' 
in the Greenpoint. She could not tell precisely what the Grand Republic 
was able to do in her maneuvers. Assoon, I think, as the danger of col- 
lision was apparent, the G-reenpoint stopped and reversed. She did so as 
soon, I think, as could reasonably hâve been judged necessary, considering 
what the Grand Republiç at first would be presumed able to do. For 
a certain time the Greenpoint had a right to rely upon the ability of the 
Grand Republic to do what she undertook to do, viz., go ahead without 
injury to the Greenpoint. Per Betts, J., The Argus, Olcott, 313; The 
BaUk, 2 Ben. 98; The Ulster, 1 Mar. L.Cas. 234; The Servia, 30 Fed. 
Rep. 602. 

The Greenpoint stopped very soon, if not at once, after the first signal 
of two whistles, and in a few seconds àfterwards she reversed. Thiswas, 
I think, ail that was reasonably required of the tug, her captain not at 
first knowing just what the Greenpoint bould do in turning. Her port- 
ing at the last was a wise maneuver, and evidently prevented greater 
damage. 

The libél must be dismissed, with costs. 



The Geatitude.* 

The Hbnby Peeston, Sr. 

Habt ». The Gbatitode and, another. 

[BUtrict Court, S. D. Nem Torh. April 14, 1887.) 

COM-ISION— VaSSBLS IN TOW— HiGH WlND— tTNMANAGEABLB TOW — ImpKOPBB 

Manbutbb. 

The tug G., having started out from a wharf in the East river in a high wind, 
with a heavy car-float in tow along-slde, turned the float partlj around before 

>Reported by Edward G. Benedict. Bsq., of the New York bar. 
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proceeding dio-wn stream. In this situation she gave two whistles to the tug 
P., whicli was cpming down river with libelant's schooner in tow. The G., 
in conséquence 6î her angling position, found herself un.able to back or to go 
aheâd, lest eitter motion sliould swing the float against the schooner. Mean- 
while the high wind drifted the float into collision with libelant's schooner. 
Seld, that the Q. was in fault in taking the float ont in, a wind so far into the 
river, when she could not control her; that she was further in fault in turnîng 
the flbât only partly around, instead of more nearly down jiver, and thus 
getting into a position where she could neither advanee nor retreat; and that 
she was solely in fault for the collision, the other vessels not being able to 
anticipate the G.'s movements. 

In Admiralty. 

Goodrich^ Deady & Goodrich, for libelant. 
Alexander & Ash, for the Gratitude. 
WUcox, AdamÂ & MacUin, ioT Xh^ Yreistoix. 

Béown, J. Shortly after the libelant's schooner, Joseph W. Fiiîh, in 
tow of the tug Henry Preston, had got below the Brooklyn bridge, she 
came into collision with the bow ôf a railroad float in tow of the steam- 
tug Gratitude, whichstruck her upon the starboard- side, and inflicted 
Bome injury for which this libd was filed. The railroad float had been 
^keti' 6'ut froiri the slip at pier 27, East river, to betowed down river. 
ïbere was a high wind from the westward. i The Gratitude, having 
backed the float out into the river, turned the float's bows partly, but 
not whollj^", around, and then made fast on tiie float's port side. While 
tiius engaged, the Gratitude gave a signal of two whisûes to the Preston 
before the Preston had passed below the bridge, to which the Preston re- 
plicid with two blasts of her whistle, which, as both pilots understood, 
indicated that the Preston should keep ahead, and that the Gratitude 
should go under the stem qf the tug and tow. At that time there waa 
àt least 300 feet différence in the Unes of the courses of the two vessels. 
The Preston, as I am satisfied upon the évidence, starboarded herwheel 
BOHieWhat, in order to port as mùch as was safe, having référence to other 
vessels with tows which were coming up on the Brooklyn side. In this 
situation it was the duty of the Gratitude to keep her float away from 
the path of the schooner, which was in tow of the Preston, on a hawser. 

The cause of the collision, I hâve no doubt, was the very high wind 
that prevailed from the west, which, striking the large upper works of 
the car-float, drifted her more rapidly out in the river than was antici- 
pa ted. It was the duty of the Gratitude to provide against this contin- 
gency. She had no right to take such a float out into the stream to be 
blown by the wind in such a thoroughfare against other vessels, or in 
such a manner that she could not control the float's movements. The 
Gratitude was further speciaUy in fault in that she did not, before mak- 
ing fast, turn the float's bows more nearly down the river. It was wholly 
in conséquence of the float's angling position that, when she was seen to 
be drifting dangerously near to the line of the schooner's course, the 
Gratitude could neither go ahgad nor back, lest in going ahead she should 
run into the schooner before she could swing to starboard, and by back- 
ing should Ukewise unavoidably swing the float's bows farther to port, 
and thereby equally endanger the schooner. It was therefore a plain 
fault of the Gratitude to go out in the river and stop, with her float in 
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thatangliog situation, whereshe could neither go ahead nor back, as 
might be required to avoid other vessela. Neithér the Preston nor the 
schooner could hâve anticipated thèse circumstahces, of the Gratitude and 
the float. No collision waa in fact apprehended by them until the fioat 
WM tiearly upon the schdonef • I do not see thàt any fault was justly 
chargeable uçon the schooner or the Preston, undér such circumstances, 
and a decree must be entered against the Gratitude, and the Preston dis- 
charged. 



McCabe and others v. Old Dominion Sïeam-Ship Co. 

(DiitHct Court, J). BeloMorA, June 7, 1887.) 

OoLiiisioN — Bbt^eïin Stbambe ahd SAiLiua Vbssel — Immodebatb Spbbd— 
LooEoti;. 

Acolliston occurred a short distance southofthe Bcotland light-ship, oS 
New Jersçy, during a dense fog, between the steam-ship Seneca, outward 
bouud on a S. i W. course, and the schooner William S- McCabe, inward bouud 
on a N. to If. i Ei èûurse. The 8. was proceeding àt the rate of above seven 
miles an hôiir; was blowiiig her f Og-whistle every minute, and had a proper 
lookout foryvard., ,The McO. was sailing at a speed of two and one-half or 
three miles an hour, ân'd had ho lookout forward. Her mate stood on the 
forward paîrt of thé (>oop, àboùt 75 or 80 feet aft froin the stem, from whioh 
point the Tiew forwardwas iinobstructed, and was engaged in the triple duty 
of lookput, blpwing the f og-horn, at intervais of a minute or minute and a 
baU, agd çf hàvigating the vessel. The S,' s f og-whistle was heard on board 
the McCi three or four minutes prior to the collision', but the latter's fog- 
hornwas notheard on the &; The S. was sighted at from 800 to 400 yards 
ofE. TheMcC. was sighted from the S. about 300 feet away. The S. imme- 
diately portéd her helm, and Btopped and backed her engines. The master 
of the MoC. mistook tbç course oi the 8., and stai'boarded his helm, turning 
bis yessel across thjB S.'s, couivse. The McC, was atruçk between the fore- 
rigging and her starboarid cat-head, and sank in a few minutes. Held, that 
the 8. Was'in fault for procéeding at an immoderate speed in a f6g; but that 
the McO. was in fault for not having aproperly stationed lookout forward; 
and that the libelauts having f ailed to prove that the absence of such lookout 
did not contribute and coula not bave contributed to the disaster, there must 
' be a decreè for only half daihàges, with costs, for thë libelants. 

In Admiralty. 

Charles ffiéôona, Jr., for libçlants. 

Ovm <fc Oray, Frank D, Sturgis, and Bâtes & Barrîngton, for respond- 
ents. 

Walbs, J. At five minutes befoïe 6 o'clock, on the morning of the 
seventhof May, 1885, the threfr-màsted schooner William S. McCabe, 
while sailing from the Rappahannock river, Virginia, to the port of New 
York, laden with a fuU cai^o of grain, when about three miles off the 
New Jersey coast, and a short distance south of the Scotland light-ship, 
came into collision with the steam-ship Seneca, belonging to the Old 
Dominion Steam-Ship Company. . ;The schooner was struck somewhere 
between the forè-rigging and her starboard cat-head, and sank in a few 
minutes. ' The McCabe hailedfrom Wilmington, Delawàre; was 105 feet 
long, and 180 tons register. The Seneca was running on one of its reg- 
ular trips from New York to Norfolk. She is an iron built ship, 290 
feet in length, of 2,700 toiis register, and her engine, when fully devel- 
oped, wili ruh up to 2,200 horse-power. The owners of the schooner 
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and her cargo sue for damages, alleging that the disaster was caused 
solely by the négligence of the persons who were in charge of the Seneca, 
especialïy in ranning her àt an excessive rate ôf speed in a dense fog. 
The respondent admits a speed of seven miles an hour, but contends 
that the Seneca's movements were under full control, and that the 
steamer ported her helm, stopped and backed, as soon as the schooner 
was sighted, and would hâve cleared the schooner had the latter kept her 
course, and net changed her hehn to starboard. The schooner is also 
charged with not having a proper lookout, failing to blow a fog-horn, 
and sailing with undue speed. 

The following facts are admitted: (1) The moming was very foggy; 
(2) the wind was east, and blowing 19 miles an hour; (3) the schoon- 
er's helm was put hard a-starboard before the collision, and the steamer 
put hee helm hard a-port; (4) that the vessels lay together five or six 
minutes, during which time the schooner's créw were taken aboard of 
the steamer. 

The words "very foggy" do not convey the most accurate description 
of the density of the atmosphère before and at the time of the collisioh. 
The fog was unusually thick; so dense that objects could not be seen 
throughit, according to some of the respondent's witnesses, furtherôff than 
300 feet, while others estimate the greatest distance at not more than 60 
feet. Capt. Williams, whô was the master and a part owner bf the 
schooner, states that, up to 8 o'clock on the night of the 6th, he had 
been carrying full sail, the wind blowing quite a fresh breeze. He 
judged himself, at that time, to be about the Highlànds, may be vary- 
ing èight.mjles from the reckoning, when he began to stow away ail his 
light sails as fast as he could, and put his vessel in an easy position 
for the night, or as long as it stayed thick. On the moming of the 
seventh the wind had moderated, and was blowing from the E. N. E. to 
E., by N. From 3 o'clock until the time of the collision the schooner 
was heading from N. to N. by J E. , with a speed of one mile and a half, 
under spanker, mainsail, foresail, forestaysail, and jib. The wind was 
not steady, but puffy, and the vessel was not steering very well. He 
had been on deck since 12 o'clock the day before, with the exception of 
meals, and one hour for rest in the cabin during the night. The mate 
was on the forward part of the poop, blowing the fog-horn at intervais 
of a minute or a minute and a half. The vessel being straight, and 
with very little sheer, he could see over the bow-rails, as well from there 
as from any part of the ship. An able-bodied seaman was at the wheel, 
and the steward was forward preparing breakfast. The fog-whistle of 
the steamer was heard on board the schooner three or four minutes be- 
fore the collision. The captain then took the wheel to steady the vessel 
on her course^ The steamer was sighted at from 300 to 400 yards ofiF, 
and appeared to be heading about S. } E., varying a little, first to lee- 
ward, next to starboard, and then coming right on. The schooner was 
kept on her course until the steamer was within 75 or 100 feet o£F, on 
her starboard bow, when Capt. WUliams put his helm hard a-starboard. 

The Seneca had left New York on the afternoon of the 6th, but, on ac- 
count of the increasing fog, came to anchor just ôutside the Narrows, 



236 FEDERAL BEFOBISB. 

where she remaîned until 4:30, on the morning of the 7th, when the 
weather began to clear, and she proceeded on her voyage. "When off 
Sandy Hook the weather again set in thick and foggy, the steamer was 
slowed down, and the fog-whistle sounded. After passing Scotland 
light-ship, the steamer was put on her regular course, S., 4 W., and kept 
on that course until her helm was put hard a-port, just before the collis- 
ion. Fog-whistles of a steamer ahead, and also of a steamer astern, 
were heard at différent times, but, with thèse exceptions^ no whistles or 
fog-horns were heard. Capt. Walker, of the Seneca says that he was 
standing on the bridge with his second ofEcer. One quartermaster and 
two sailors were at the wheel, and a lookout was stationed forward. A 
dençe fog had been prevaUing for three-quarters of an hour,;and jihe fog- 
whistle was sounding every minute. The steamer was making between 
six and seveq miles an hour. His attention was first directed. to the 
schooner by the lookout reporting, "Sail right ahead, a little on the port 
bow," and immediately the order was given hard a-port, and signais 
naade to stop and back. He saw the schooner as soon as she could be 
seen, about 300 feet away. He told the second officer, Leyland, "We 
are going ail clear." Leyland replied: "No, captain, that fellow bas 
put his wheel hard a-starboard.".f",We were going away from her, and 
she kept following us up, and ran into us." When the collision occurred 
he thpught the steamer had corne to a stand-still, because she stopped 
right there, and the men were taken out of the schooner. 

Capt. Walker contends that the schooner had three chances to keep 
clear of the steamer, — "Mrst, if he had blown a fog-horn, we would hâve 
heard it, and kept away from him; seœnd, if he had kept his course, 
we would bave gone ail clear; and, third, if he had ported his wheel the 
collision would hâve been prevented." 

. This is the substance of Capt. Walker's statement, which is somewhat 
modified by the testimony of Leyland, and by that of Bensen, the look- 
out. The former says that he and the captain saw the schooner almost 
sjmultaneously, a few moments before she was reported by the lookout. 
Leyland's opinion is that, if the schooner had kept on her course, as he 
first saw her, she would hâve passed ail clear, except that her spanker 
boom might bave scraped the steamer a little aft, (R. t. 85-87;) and 
Bensen says that the steamer was going ahead at thetimeshe struck the 
schooner. 

A great deal of testimony has been submitted- by the respondent to 
prove that the steamer was running at moderate speed when the schooner 
was first sighted, and that her movements were so far under control that 
she could be stopped within the distance of her own length. Interest- 
ing and instructive expérimenta Ta&ve been made on board the Seneca, 
since the collision, by scientifio and practical engineers, to demonstïate 
the fact that, when going at seyen miles an hour, with her engine mak- 
ing thirty-four révolutions per minute, she could be and was stopped 
within that distance. Conceding this to be proved, the question still re- 
mains, what was the steamer's actual speed during the 55 minutes before 
the collision? The inquiry is, not what could or can be done, with the 
engine slowed down to 34 révolutions, with every officer and man at his 
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post, prepared to act on the instant, and to quickly exécute every order, 
but what was actually done between 5 and 6 o'clock on the morning of 
the seventh of May. The testimony of the respondent's witnesses, as to 
the speed of the^Seneca during that period, is evasive and unsatisfactory. 
Capt. Walker is the only person, who was on deck at the time of the ac- 
cident, who is wiliing to swear that the Seneca's speed was not more than 
seven miles an hour. Leyland, the quarter-master, one of the sailorsat 
the wheel, and the look-out, each having the same opportunity of esti- 
mating her speed aa the captain had, décline to express any opinion on 
the subject. Leyland says: "Idon'tknow what she was doing; whether 
she was going full speed, or half speed or what," The chief engineer 
testifies that she was slowed down to 34 revolutiouB per minute, but the 
entries on his log, madè at the time, show that for the 55 minutes prè- 
çeding the collision the engine ayeraged 51i révolutions per minute, ag- 
gregating 3,070. , The maximuip speed of thé Sêhécàis 15 miles, wîtji 
her engine n^aking 60 to 61 révolutions a minute, or 3,600 per houf. 
Her average speed is 14 J miles. By the ship's log, the Senéca weighed 
anehor at hialf past 4, ftpd up to 5 o'clock her engine had made 1,800, 
whicb, was going at full speed. At 5:2p,shé was off Sandy Sook, whén 
the weath.er,."^ut.in dense fog again," and when it would hâve beéii 
prudent, tq deçrease her speed; but the erigineér's log shows ' a dimihli- 
tion of fcarely nine révolutions to the minute. '"'"'. 

Now, allowing 00 révolutions a minute, for the first 20 minutes aftër 
5 o'clock, the engine lûade 1,200 révolutions during that time; and, 
deducting this, number from 3,070, the remàindér is 1,870, which, dî- 
vided by 36, the number of minutes elapsing from 5:20 to the time ôf 
the collision, gives an average of 53 révolutions pèr minute; thus show- 
ing that the Seneca must hâve been driving throùgh the fog at an im- 
moderate and dangerous speed. The only comment on thèse entri'és on 
the engineer's log, made on behalf of the respondent is, that they were 
made informaUy, and may be inaccurate. It woùld seem unneçessàry 
to pursue the inquiry on this point any further; for, if the engineer's 
record approximates to any degree of accuraoy, the calculation, based 
on the entries, gives to the steanier a materially increased, rate of Êfpeed 
over th^t admitted by the respondent. The entries cannot be upder- 
stood, and it is impossible to explain them, or any other theory than 
that the steamer's speed was greatly over one-half of her maximùd raté; 
and . as their correctness bas not been successfully impeached, the ptobf 
is conclusîve that she must hâve been runhing at not leBs than 10 miles 
an hour when the McCabé was first sighted. 

By article 17 of the international rules it is made the duty of a steani- 
ship to keep out of the way of a sailing vessel, wheri both are proceeding 
in such directions as to involve risk of collision ; and article 13 requires 
that every ship, whether a sailing-ship or a steam-ship, shall, in a 
fog, mist, or falling snow, go at a moderate speed. What is uhdue 
speed must dépend upon a variety of conditions. No formula bas been 
established by which to détermine the lawful rate of speed in a fog. 
The gênerai rule is that a steam-ship should always be uhder such con- 
trôlas, tobe stopped and reversed within the distance at which au ap- 
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prbaçMng yessel can bô' àeen. ' lu cases of collision, to exonerate a 
steamer it must be shown thât shë bad taken every rep,sonàble précau- 
tion to mèetâny emergenby .Whïcb might arrive, and thàt she was not 
guilty of tbe want of drdîha;ry cure, caution, or maritime skill. The 
iVacooc?i.ee, 28 Fed. Rep. 462^ TAe Cbîordiio, 91 U. S. 692. 

In The Naçoochee, wbere â véssel could be seen only 200 yards off, 
six knots an bour was held to be in excess of themoderate speed required 
by tbe rule. InThe Co/orarto, ai, propeller was rtnning, in a fog, at five 
or six miles ^n hour, ànd wàs ïield guilty of négligence in not slacken- 
ing down to a slower rate. 

In Th4 Pplimllk, 12 Fed. feelp, 633, a speed of even four miles an 
hour by a steàm-sbip in a dense fog, was considered excessive; and it 
was àlso li^4 tbat when steaniing on one of the most frequented parts 
of tbe Atl^ntjc Océan, under sûcb eir6umstances, no greater speed sbould 
be allowed tliah is actually neceâsary to afford steerage way. 

In Thie Pmnsylvania, 19 Wall. 133, this subject of moderate speed was 
naost fuUy^nsjdered. Tbat was tbe case of a collision whiçb occurred in 
a very denge fog, between a saiî(^ng bark aiid a lai^e steamer, about 200 
miles from;S£liidy Hook, and tlietefôi* in the track of inward and out- 
ward boùnd,ves3els. Thé fcark Wâs moving at about tbe rate of a mile 
an hour. '^The steamer was going ait the rate of seven knots an hour, 
which wa^ bel^ to be excessive.; Tbe court sày tbat "moderate speed" 
is not precis^y defihable. jjlt mUst dépend upon tbe circumstances of 
each case, , Tbat may be moderate, and reasonabïe in Some circumstances 
which wouid bé quite immoderate in others. Bvitthe purppse of tbe re- 
quiremei^t being to guard àgafnst danger of collisions, very plainly tbe 
speed sbould be redùcéd âs'tHè risk of meeting vessels is increased." 

In the case of The Èurcipa,, Jenk. Rule Road, 52, it was said by the 
privy council: 

"This may be safely laid down as a rule on ail occasions, fog or clear, light 
or dark, that no steamer. has thé right to navigaté at such a ratethat it is im- 
possible for bèr to prevent dataiage,, takitig ail précautions at the moment she 
Bées danger tobé possible; and if she cannot do that without going less than 
flve knots âû hour. then she is bound to go less than flve knots an hour." 

The.admitted speed of tbe Sei^eca is seven miles. The évidence proves 
tbat it must Tiave been greatér, though it is impossible to fix the exact 
rate. Encpvgb bas been çhownto condemh ber for négligence in this re- 
spect, and to make ber jjmia /açie responsible for tbe collision. 

But were th ose in charge b;ftJieschoorier guiltless of any contributory 
fault? The positive assçrtioja liy the çïew of the McCabe, that ber. fog- 
bom w^blown, outweighs thé négative testimpny of tbôse on board of 
tbe Senec^., It is ,not uhùpu?!,! 'fqr tbe same sduhd to be heard faintly, 
if at ail, for a short distance, in ope direction, and with more or less force 
for a longer distance in ahotber direction. Practical tests hâve proved 
that fog-b^rns are not infrequeniily unreliable signais, and that they can- 
npt be depended on in every coniî.ition of wind and, atmosphère. It may 
tltierefore be ^erfectly true tha.t, autthougb tbe mate of tbe schooner blew 
ji^/çgrhpm .coptinuously, and, at ,'proper intervais, it was not heard on 
board of tiie Seneca. Kor doés it appéar from tbe évidence that tbe 
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schobner \fas sailing at more than moderate speed. She \Yas heavily 
loaded; aîïd carrying only her lower sails^ i Her progress through the 
water did inot probably exceed two and a half or three miles an hour^ — 
a little more than enough to give her good steerage way; and, in view pjf 
the difficulty of regulating the speed of a sailing-veasel, when making 
any headway at ail, this cannot be considered as excessive. Neither 
wouid the starboarding of her helm, just before the collision, hâve been 
a fault, if it could be made clear that the change was made in extremia^ 
ar^d in a condition of impending péril to which she had not been brought 
by any act or neglect of her own. And this brings up the only reàlly 
embarrassing question in this case, to-wit, did the want of a propèr look- 
out on board of the schooner contribute to the accident? 

It is admitted— for the façt is beyond dispute- — that the schooner had 
no lookout on the top-gallant forecastle; but it is contended that the 
mate, who was acting in that capacity, was standi^g on the forward part 
of the poop deck, commanding a sufBciently advantageous position for 
a perfect yiew of aU that could be seen, and that the steamer was seen 
as soon as possible; that the attention of those on board had been çalled 
to the proximity of the steamer by hearing her whistle, and it Tçras not 
likely they would subject their Uves to hazard by n^lecting to maintain 
a vigilanti wateh; that the schooner being bbliged to hold her course, 
a,nd, her oflipers haying, been in possession seasonably of ail the inform- 
ation a Isokout could ha,ve given, the services of the latter were not in- 
dispensable. This reasoning is plausible, but it assumes as a fact what 
the évidence leaves doubtful and undetermined, namely, that, had a 
lookout: been properly stationedon the forward part of the McCàbe, he 
■could not hâve given earlier and more accurate information of the ap- 
proach and course of the Seneca. The mate was standing about 75 féét 
îrom the bpw, engaged in: the triple duty oflo'okout, blpwing the fog- 
hom.and navigating the vessel. It waa his watçb, he had charge bf 
the vesselt ai|d the captain was assisting him. L. t. 61. 

In 2%fi Northern Indiana, 3 Êlatchf. 92, it was held that "the want bf 
a lookoïit, detailed and stationed for the constant performance of that 
spécifie duty, is of itself a circumstance of strong condemnatory charaô- 
ter, and exacts in ail cases from a vessel neglectihg it clear and satisfàç- 
iory propf that the misfortune encountered was in no way attribdtable 
to the misconduct in that particular," 

In The Gréai Rq)ublic, 23 Wall. 20, it was said by the court: 

"In any case of collision, whenever it appears that one of the véssels has 
neglected the usual and proper measures of précaution, the burden is on her 
to show that the collision is not owing to her négiecl^" 

And in The, Pmnsylvania, f;i^a, Mr. Justice Strong, speaking for the 
■court, said: , 

"It mnsfc be cpnceded that, if it ciearly appears the fault could hâve had 
nothing to do with the disaster, it may be dismissèd from considération. 
■* * * Butwhen, as in this case, a ship at the timeof the collision is in aot- 
ual violation of a statutory rUle intended to prevent collisions, it is no more 
than a rëasoiiable presumption thàt the fault, if not the sole. cause, ^tras at 
'least a contribatory cause of the ^aster. In suçh a case the burden resta 
upon the ship ot shQwJqg.inot mfçely that her fault might not bave i>6im o>io 
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of the causes, or that it probably was not, but that it eould not hâve been. 
SuCh a k^ule is necessary to enforcie obédience to the mandate of the statute." 

In The Ottdwa, B Wall. 273, "ptoper lookouts," as required by article 
24, àrè described as "compétent persons, other than the master and 
helmsman, properly station^d fdr that purposé on the forward part of 
the véssel. * * * Lookouts stationed in positions where the view 
forward, or on the side to which Ihey are assigned is obstructed, either 
by thé lights, sails, rigging, or spârs of the vessel, do not constitute a 
compliance with the requitements of the law; and, in gênerai, elevated po- 
sitions, Buch 'as thé hurricane deçk; are not so favorable situations as those 
more nsUaJly sôlected on the fo^ii^ard part of the vessel, nearer the stem." 

In The Excdmr, 12 Ped. Ilëp;'195, following The FanagUt, 10 Wall. 
334, àpd The Pannie, 11 Wàll. 238, the court held that "the want of a 
proper lookoùt, it is true, is iràmaterial, if it in no way contributed to 
the ac(;ïdént." But thé question in thàt case, as hère, was one of fact, 
whetliér iihe lights visible from the ône vessel to the other were in fact 
correctly seen and noted; and the èourt say that "the position of the 
captaih of tHè sehooner abaft of thé wheel cannot be admitted for a mo- 
inént'fe a prdper position for â lookoùt, when sailingfûll and free with 
a strông wind, and, in câSé bï a conflict of testimony observation re- 
portè'd frbbi flUCh a position, mtist bédeemed partial, interrupted, and 
incottiplëtè, and entitled to far less weight than that ôf a lookoùt prop- 
etly statibned." And, on the évidence, the court found it "impossible 
tb say that tte schooner's change of course did not contribute to the col- 
lision." ' : ' 

So, after a éàrèful examination of the testimony in the case at bar, it 
is impossible to say, with any degree of certainty, not probability, that 
a lookoùt on the McCa.be, stationed 75 to 80 feet forward of the position 
occupied by the mate, with his whole attention directed to watching and 
listening fbr the appearànce and sound of an approaching steamer, could 
not hâve reported the Seneca'soonerthan she was seen from aft. Capt. 
Williams, unfôrtunately, mistpok the exact course of the Seneca. A 
proper lookoùt might haVe preventèd this mistake. It is by no means 
certain that hé could not and would not hâve done so. The Seneca had 
ported, and was swinging around to leeward, when the cap tain of the 
McCabè, in the confusion of the moment, and from the want of informa- 
tion which might hâve been imparted by a lookoùt properly stationed, 
starboardëd liis wheel, and threw his vessel across the bow of the steamer. 
Had hé kept the McCabe on her course, he would probably hâve gone 
clear. He would certainly hâve, escaped had he ported instead of star- 
boarding, as the steamer's course at the moment of collision had been 
changea two points from S. J W; tt» S. S. W. J W It may be admitted 
, that thç Seneca was guilty of the greater fault in running with such reck- 
less anà ua;^4ri-antable speed, 'but this does not excuse the absence of a 
pyoper lookput on the McCabe. 

Since the libelants hâve failed to prove that such absence did not 
contribute; and could not bave contributed, in any degree, to the dis- 
' aster, th'ére naust be a decree for onlyhalf damages, with costs for the 
libèïants, itnd an order of référence tô àabèrtain thé amount. 
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Myrick V. Heakd. 
{Circuit Court, 8. D. Qeorgia, E. D. Aprîl 80, 1887.) 

1, TEDEBAii Courts — State Décisions. 

Wheré a question involving the title to land in a state is well settled by the 
décision of its court of last resort, it will be foUowed by the courts of the 
United States, even though they may hâve understoOd the law otherwise. 

2. Samb— CoSrFiiicTiifG State Décision. 

The courts of the United States will follow thelatest settled adjudica- 
tipn,i But they cànnpt be expected to follow oscillations in the process of 
settlenieijit. 

8. WlLLS— ÔONSTKUCTION— TESTATOK'S INTENTION. 

A cardinal rule for construction of wills in Qeorgia is to seek diligently f or 
the intention of the testator, re^ardless Of technical'rules, and, when such in- 
tention is ascertained, to àllow its full opération, provided it does not con- 
travene any law or public policy. 

4. SAMB— lilFE-ÉSTATE. 

In a clause of a will in thèse words: "To hold in trust for my nièce Abi- 
gail Nelson, the daughter of my sister Elizabeth Nelson, and her heirs, and 
if she, the said Abigail, should die without issue living at her death, then, in 
defàult of such issue, to my sister Elizabeth Nelson, tnemother of said Abi- 
gail^ for life, remainder in fee-simple to my nephews Augustus, Francis, 
Sheldon, and Mitchell Doughtery, the sons of my brother Lemuel Doughtery, 
and their heirs, " — the word "heirs, " as used, is a mère deacrvptio peraonarum 
of thé issue of the life-tenant living at the time of her death. 

6. Bame — Pebpbtuities. 

This dause does not create a perpetuity, but pro vides simply for the root of 
a new jnheritance. It is tantamouut to "heirs of the body," and indicates 
persons intended to take the estate. 

6. Samb— Marital Biohts of Lifb-Tenant'b Huseand. 

This clause casts the title on the plaintiff, the only child of the life-tenant 
living at the time of her death, and exeludes the husband of the life-tenant, 
who daims by virtue of his marital rights. 

{ByUabus by the Court.) 

At Law. Motion to direct a verdict in an action of Ejectment. 
John M. Guerrord and Charles N. West, for plaintiff. 
i)«K â: Wade and Lester <& Bavend, for défendant. 

Speeb, J. The plaintifif in ejectment, having introduced her évidence, 
rested, and the défendant moved the court to direct a verdict in his fa- 
vor, and the question dépends on the constniction of the foUowing clause 
in the will of Mary Ann Murray, that is to say: 

"I give and bequeath," etc., "to hold in trust for my nièce Abigail Nelson, 
the daughter of my sister Elizabeth Nelson, and her heirs, and if she, the said 
Abigail, should die without issue living at her death, theu. In def ault of such 
issue, to my sister Elizabeth Nelson, the inother of the said Abigail, for life, 
remainder in fee-simple to my nephews Augustus, Francis, Sheldon, and 
Mitchell Doughtery, the sons of my brother Lemuel Doughtery, and their 
heirs." 

Atthe death of Abigail Nelson, the plaintiff, her daughter, and the only 
child, was living. It is insisted by counsel for the défendant that Abi- 
gail took, under this devise, the fee, determinable upon her dying with- 
oat issue living at the time of her death : and, as this contingency did 
v.3lF.no.5— 16 
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not happen, the fee at the death of Abigail vested in her husband, un- 
der whom the défendant holds. It is insisted by counsel for plaintiff 
that the words "heirs" and "îssiié" as ùsed in the clause are synonymous; 
that they are words of "purchasie," in the broadest sensé of that term; and 
that the plaintiff, as the "issue" of Abigail, took the title upon the death 
of the latter. 

I may say of the argument, aâ was said by Chief Justice Lumpkin, in 
Dudky y. MàUery, 4 Ga. 60, of the reasonings on the same question by 
members of this barwhose memories are among its cherished traditions: 

"It bas èlicited Such an admirable exhibition of complex and multifarious 
leasing by the erudite and ingénions counsel that it is not toc much to say 
My Lord Coke himself , were he in life, might dérive both pleasure and profit 
fromit." ; ; ; ;:'■', ;■ 

There hâve been many cases in Georgia upon this most difficult and 
intricate doctrine of the law, and" many elsewhere. As said by Chief 
Justice Kent, in delivering the opinion of the court in Exfcutors qf Moffat 
V. Strongf, 10 Johns. 12: 

"The grèat^st diflBcuIty that arises in stating the main poînt for considéra- 
tion is toayoid being bverwhelme^ and confounded by the.mtiltitude of cases. 
Lord XHXJiBiiOW said that he had found âfty cases up to his time, and they 
hâve multiplied exceedingly since then." 

In Burton v. Black, 30 Ga. 640j Judgo Linton Stephens, in deliver- 
ing the opinion of the court, stated: 

"Thé cases which hâve caus,^)! such difflcnlty and conflict of décisions are 
those where the persons interidèd to take the property are to beascertained, 
not by désignation in the conyeyance, but by inference." 

There air^, however, singular conflicts of authprity upon language the 
construction of which is practipally identical in the cases reported. 

The counsel for the plaintiff rely with great confidence upon Wetter v. 
Hydraulk CoUon Press Co. , 75 Ga. 540, (decided by the Sup. Ct. of Georgia 
atMaréh term'i.1886.). The chiëf justice having been disquaJified, théde- 
cision of the court was pronounoed by the Hon. Marshall J. Clarke, 
a judge of the superior court, who for that case was acting as justice of 
the suprême court. The clause of the wiU there construed was in thèse 
words: "ifcismy will that if my daughter should départ this life leav- 
ing no lineal heirs living at the time of her death," that the estate should 
go over, eto; There was a lineal heir, thé grandchild of the testatrix, 
living at the death of the testatrix; and the court held that thèse words 
created a remainder in fee in thé lineal heir, and that it did not invest 
the daughter, who was the first taker, with the fee determinable upon 
her dying with'ôut issue. The counsel for the défendant rely with equal 
confident» upon HUl v. Alford, 46 Ga. 247. The clause of the will 
there construed, Chief Justice Warner rendering the décision, was: 
" Should ail my children die without leaving children at the time of 
their dea,t}i,'î the estate shall go over, etc. It was there insisted that the 
intention of the testator by this clause was to provide for his grandchil- 
dren, if in life at the time of the death of his children, the first takera, 
but the court déclare: "There are no words in the will which will author- 
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îze the court to say so;" and the niling of the circuit court, which was 
that the grandchildren "tdok an estate in remainder in fee," was re- 
versed. This court is not able to reconcile thèse décisions, although it 
was stated in the argument that they were reconcilable. Where a ques- 
tion of this character is well settled by the décisions of the highest court 
of the state, it will be followed by the United States courts, even though 
they may hâve understood the law otherwise. Green v. NeaVs Lessee-, 6 
Pet. 291 ", U. S. V. Mmrison, 4 Pet. 135. 

They will folio w the latest settled adjudications, (_Leffmgwell v. Warren, 
2 Black, 699;) but they cannot be expected to foUow oscillations in the 
prpcess of settlement, (jBdipcké v. Dubuque, 1 Wall. 175^ Green Oo. v. 
Cmners, 109 U. S, 104, 3 Sup. Ct. Rep. 69.) Besides, it may well be 
doubted whether the suprême court of Georgia regard this question as 
settled, 

Qen^aL R. Co. v. Roach, 70 Ga. 434, Hall, J.: 

"Where a principle has been settled by a unanimous judgment of a full 
bench, withbnt any observance of the conditions of section 217 of the Code, 
or wlthout atiy référence to the first Judgment, as sometithes unavoldably 
happens, we do not intiniate an opinion as to which ruling, the first or the 
last, we would be obliged to foUow." 

Deprived, therefore, upon the considération of this question, of that 
lucid and décisive dedaration of légal principles which is usually found 
in the reports of that elevated tribunal, this court must dépend upon 
décisions and authority elsewhere found for the construction of this will. 
The cardinal rule of construction of force in this state is expressed in 
sections 2248, 2456, Code. It is to seek diligently for the intention of 
the testator, regardless of technical rules; and, when such intention is 
ascertained, to allow its full opération, provided it does not contravene 
any law or public policy. 

Now, what was the intention of the testatrix It will be necessary to 
call attention briefly to certain facts in évidence. The wiU was raade in 
1851. The chief or first object of its bounty was Abigail Nelson, the 
nièce of the testatrix. She was the daughter of Elizabeth Nelson, and, 
as she then bore her maiden name, presuraably she was not married at 
that tiine. She afterwards married one Williams. The bequest of al- 
most the entire estate was to Abigail and her heirs, and, if "she should 
die without issue living at her death then, "in default of such issue," to 
her mother, Elizabeth Nelson, the sister of the testatrix, for life, re- 
mainder in fee-simple to a sister, nephews, etc. Now, in what sensé 
were the words **heirs," "issue," and "in default of such issue," used? 
We bave great assistance in this détermination from very high authority. 

In Aihoti v. E^&ex Co., 18 How. 216, Mr. Justice Geier for the court 
says: 

"It remains to considef the eflect of the second ciause of the will, which is 
in thèse words: It is my will that, if either of my saidsons, namely, John or 
Jacob, should happen to die without any lawful heirs of their own, then the 
share of him who may flrst decease shall accrue to the other survivor, and his 
heirs. Viewing this clause free from the confusion of mind produced by the 
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numerousconflictîng décisions of courts, we think no two courts conld differ 
as to the clear intention of tlie testator. By lawf ul lieirs of their own, he evi- 
dently means lineal heirs or issue." 

See, also, the opinion of Lord Mansheld in Davie v. Stevens, 1 Doug. 
321. 

This would seem the only intelligent view which will give effect to 
€very effective word in the clause, and this, the court must do if possible. 

Had the testatrix référence to any heirs who were not to be the issue 
of Abigail's? If so, why use the defining word "issue," and the alter- 
native phrase, "in default of mch issue?" Had she perceived the future 
husband of Abigail in the horizon of her benefaction, she would not 
hâve used the phrase "heirs," because by the law as it then stood the 
husband, byvirtue of his marital rights,.was the sole heir, no matter 
how many children may hâve been born to Abigail. The bequest was to 
Abigail's "heirs, "and in default ofsuch issue, then over to the sister, with 
remainder tp the nephews, the sons of a brother; but no fair or reason- 
able constrï|çtiori of this clause can compass within it as one of the 
heirs of Abigsil a husband pf whom. thp testatii? had probably never 
heard. Such a conjecture is distinotly.at variancewitja the entire testa- 
mentary scheme of Mrs. Murray. Had she designed a benefit for the 
husband, the issue of the marriage would not hâve been considered or 
mentioned, and certainly the life-estate over to her sister, with remain- 
der in fee to her nephews, would not bave been creàtëd. I hold, there- 
fore, that the teriû "heirs," as used in this clause; is not used in that 
technical sensé which would cast the estate upon thé husband of Abi- 
gail, but that it is a mère descriptio personarum of Abigail's '4ssue," living 
at the time of her death. This will not tend to cteate a perpetuity, 
but simply the root of a new inheritance. It is tantamount to heirs of 
the body, and indicates the persons intended to take the estate. 4 Kent, 
Comm. 221. This construction will exclud.e the husband of Abigail, and 
will, in the opinion of the court, cast the title on the plaintiff, her only 
child living at Abigail's death. 

The motion to direct a verdict for the défendant is therefore denied. 



CoLLiNS V. Wellington and others. 

(Oircuit Court, D, Oonneetieui. Mev 20, 1887.) 

1. RKMOVAii op Cattses— Sham Défendant — Munwipal Cobpokations. 

Plaintiff, a citizen of Connectifcut, btought in 8 state court' of Connecticut 
an action of aasumpsit against several non-residents, and ttie borough of Dan- 
bury, a municipal corporation of Connecticut. A motion to remand will ba 
denied where the corporation défendant bas been made'such without, accord- 
ing to the testimôny of the plaintiff, and each of the défendants, so far as they 
bave testifled, any légal claim against it in such action, and where it ap- 
pears that the corporation is in fact a sham défendant, though not made so for 
fraudulent purposes. 
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9. Same— Section 5, Act Mabch 3, 1875. 

If it should thereafter appear in sucli case that thé flnding, which is based 
on the testimony 6f the plaintifif, is unwarranted, and that there Is any ground 
for making the corporation a défendant, the cause can be remanded ander 
section 6 of the act of March 3. 1875. 

Lewis E. Stànton and Âaron T. Bâtes, for plaintiff. 
Howard W. Taylor and Morris W. Seymour, for Wellington, Madden & 
Coyne. 

N. D. Bremter, for the Borough of Danbury. 

Shipman, J. This is a motion to remand to the state court. The 
facts in the case are that on January 9, 1886, Martin Collins, then and 
now a citizen of Connecticut, sued, before the superior court for the said 
state, Charles H. Wellington, then and now a citizen of the state of Mas- 
sachusetts, Théodore A. Madden, and Andrew Ooyne, then andnoWciti- 
zens of the state of NewTork, partners by the name of Wellington, 
Madden & Coyne, and the borough of Danbury, a municipal corpora- 
tion, incorporated by the législature of Connecticut, and located in said 
state, in an action of gênerai assumpsit. The suit was, about April 22, 
1886, and in proper season, removed to this court, upon the pétition of 
Wellington, Madden & Coyne, upon the alleged ground that in said suit 
there was ai controversy which waa whoUy between citizens of différent 
States, and couid be fuUy determined as between them, viz., between the 
petitioners and the said Collins. The answer to the motion to remand 
further allèges that the controversy in said suit is whoUy between said 
parties, in which the borough of Danbury has no possible interest, and 
is a sham défendant. Upon the issue as thus made, Wellington, Mad- 
den & Coyne took the affirmative, and testimony both oral and written 
was heard. 

It fuUy appears by the oral testimony of the plaintiff, corroborated by 
every witness in the case, as foUows: Wellington, Madden & Coyne 
made a written contract with the borough of Danbury to build for it a 
dam which wasto be a part of its water-works, and constructed said dam. 
They made a written subcontract with the plaintiff to perform for them 
a part of the work, and to furnish a part of the materials upon said dam. 
This suit is brought to recover from said Wellington, Madden & Coyne 
payment for the work done under said subcontract, and for alleged ex- 
tra work ordered of him by them. Upon the oral testimony of the plain- 
tiff he does not appear to hâve an actual or colorahle claim in assumpsit 
against the borough of Danbury, or ground upon which to claim that 
said borough is indebted to hitn by contract, express or implied. Said 
borough is a défendant without any interest or place in the controversy, 
and to that extent is a sham défendant, and the whole and entire con- 
troversy is exclusively between said Wellingto», Madden & Coyne and 
said Collins. It was not made a party for the purpose of preventing a 
removal to the fédéral court, and the reason why it was made a défend- 
ant is not known. 

The case is not one upon a joint and several contract against several 
■défendants having separate défenses, and is not a case in which either 
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one or the other of several défendants may perhaps be liable, to which 
claim distinct and separate défenses are interposèd, and therefore the 
varions décisions which hâve been made by the suprême court upon such 
a state of facts are not applicable to this case. It is a case in which the 
borough of Danbury is made a défendant in an action of contract with- 
out any légal claim against it in such action, according tothe testimony 
of the plaintiff, and of each of the défendants, so far as they bave testi- 
fied, and a case in which the corporation is in fact a sham défendant, 
though not made so for fraudulent purposes. 

Under the suggestions contained in Plymouth Gold Min. Co. v. Amador 
Go., 118 U. S. 264, 6 Sup. Ct. Rep. 1034, 1 am ofopinionthatthe mo- 
tion to remand should be denied upon the testimony as now given. If 
it should hereafter appear that the finding, which is based upon the tes- 
timony of the plaintiff, is unwarranted, and that there is any ground 
for making the corporation a défendant, the cause can be remanded un- 
der the fifth section of the act of March 3, 1875. 



Central Texjst Co. ôf New York v. Wabash, St. L. & P. Ry. Oo. 
(Intervening Pétition of Jusitra.) 

'Oireuii Court, B. D. Mmowri, E, D. June 22, 1887. ) 

1. Equity— ruroiNGS OF MASTEB—GoOT'i-iCTnîG Testimont. 

Where the flndings of a master that a certain train was moving, within the 
limits of a eity, at an unlawful rate of speed, that the train-men were not ex- 
erclsing proper vigilance, and that a mishap to a boy occurred in a certain 
way, are supportea by testimony, the flndings will not be interfered with by 
the court, although the testimony isconâicting. 

2. CoNTRiBUTonr Nbaligeincb— Bot. 

A boy six years old, atrock by a train, is not chargeable with contributory 
négligence. 

In Equity. 

Rassleur & Tiffany, for întervenof. 

Geo. S. Qrover and H. S. Priest, for défendant. 

Thayer, J., ÇpraUy.') The intervenitag pétition of Richard Justus, in 
the case of the Central Trust Company against the Wabash, St. Louis, 
& Pacific Railway Company, is a claina for personal injuries. The claim 
is filed in behalf of a boy about six years old, whose foot was crushed 
in such a way as to necessitate amputation, by a moving freight train on 
the Wabash Railroad, at^the crossing of Gano avenue, in the city of St. 
Louis, on the third of July last. The intervening pétition allèges that 
the train was moving at an excessi)?e rate of speed; that the bell as it 
approached the crossing was notsounded; that the train-men (especially 
the engineer and fireman) failed to keep a vigilant outlook, as tlae ordi- 
nances of the city require. The master has found that, the train was 
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moving at an excessive rate ofspeed, and that the train-mèn failed tokeep 
such outlook as the ordinànces of the city require at such places. He 
has accordingly recommended an allowance of the daim in the sum of 
$4,500. Exceptions are taken to the finding of the master as last stated. 

I hâve read ail the testimony in the case taken before the master 
carefuUy, and while there is a great conflict in the same, as is usual in 
such cases, yet there is ample testimony in the record to support the find- 
ing that the freight train was moving at an unlawful rate ofspeed, and 
that the train-men were not exercising such vigilance as the law requires 
of them in such cases. If the finding of the master was the finding of 
a jury, the court could not rightfully set the finding aside, and it will 
not do so in this case. 

The master aiso found that this boy was stnick by the cow-catcher of 
the engine, or by some portion of the engine, and in that way received 
the injuries complained of. This finding is also objected to. It is in- 
sisted that the boy was standing by the side of the track, and that^ after 
the engine passed him, he attempted to seize hold of some part of the 
train, and clamber onto the train, and in that way his foot waa drawn 
under the wheel, and was crushed. It is sufficient to say that among 
ail the witnessés who testified in the case there was only one witness 
who claimed to hâve been an eye-witness of the accident. That witness 
testified, in substance, that the boy was standing on or near the crossing, 
looking down the track at some boys who were moving down the track 
in the same direction that the train was moving, and that the cow-catcher 
of the engine, or some part of the engine, struck him, and occasioned 
the injury. The master, for reasons that were no doubt satisfactory to 
himself, saw fit to creditthe testimony of such eyè-witness, and found that 
the injury was sustained in the manner by her explained. There is 
nothing in the record that will warrant the court in overruling the find- 
ing of the master on that issue. It should stand as the verdict of a jury, 
andii will be suffered to so stand. 

The boy being only six years old, no négligence can be imputed to 
him. Therefore the issUe of contributory négligence is not in the case. 

The resuit is that the finding of the master will be confirmed, and the 
claim will be allowed as recommended by him. 



Central Trust Co. of New York and others r. Wabash, St. L, & P. 
Ry. Co. and others. (^In re Intervening Pétition of Hoyle.) 

{Circuit Court, E. D. Missouri, B. B. June 22, 1887.) 

Cabbibsb— Tbanbpobtation Bbtond Line. 

The initial carrier of personal baggage over Connecting lines of raiiroad is 
rot liable for an injury to the baggage at a point beyond the terminus of its 
%wn line, uniess it has asBumed such liability by express agreement, or unless 
there is some arrangement in the nature of a partnership between it and the 
Connecting carriers; and a finding that no such express agreement is shown 
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will be Bustaîned, where it appears that a through ticket was purchased in 
the usual way, and that, although the purchaserof the ticket did notread the 
stipulations printed on it, a stipulation limiting the liability of the initial 
Company sellmg it to losses occurring on its own line was printed on the 
ticket. 

In Equity. Consolidated cause. 
Dyer, Lee & EUis, for intervenor. 
Geo. S. Graver and H. S. Priest, for défendant. 

Thayeb, J. This is a claim for compensatîon for injuries to certain 
baggagewhile iu transit from St. Louis to Boston, via the Wabash, Grand 
Trunk, West Shore, and Boston & Fitchburg Railroads. The injury was 
sustained in Canada on the line of the Grand Trunk Railroad. FoUow- 
ingtherulingmadein the case oîMyrickv. Michigan Cent. R. iî.., 107 U. S. 
102, 1 Sup. Ct. Rep. 425, the master held that, in case of the transpor- 
tation of persons and baggage fromone point to another, over Connect- 
ing lines of railroad, the initial carrier (in this case the Wabash Rail- 
road) is not liable for an injury to the passenger or his baggage sustained 
beyond its own line, unless a spécial agreement is shown, by clear and 
satisfactory évidence, whereby the initial carrier is made responsible for 
what occurs on the lines of Connecting carriers, and beyond its own ter- 
minus. The master held that the proof in this case did iiot establish 
such spécial agreement by clear and satisfectory proof, and accordingly 
dismissed the claim. 

The rule of law which was applied to the case is undoubtedly correct. 
A common carrier is not liable for losses sustained beyond the terminus 
of its own line, unless it bas assumed such liability by express contract, 
or unless some arrangement in the nature of a partnership exists between 
it and Connecting carriers, which was not shown in this case. Myrick v. 
Michigan Ce/ni. R. R., 107 U. S. 102, 1 Sup. Ct. Rep. 425; RaUroad Co. 
v. Manufacturîng Co., 16 Wall. 318; Insurance Co. v. BaUroad Go., 104 
U. S. 167; Elmore v. Naugatvck R. R., 23 Conn. 457; Elkworth v. Tartt, 
26 Ala. 733; Knight v. PorOand, S. & P. R. R., 56 Me. 234; MiZnor v. 
New York & N. H. R. R., 53 N. Y. 364; Pennsylvania R. Co. v. Schwarz- 
enberger, 45 Pa. St. 208; Burroughs v. Norwich <fc W.R. Co., 100 Mass. 26. 

The only matter to be reviewed, therefore, is whether the master cor- 
rectly found from the évidence that the claimant failed to show an ex- 
press contract for safe carriage from St. Louis to Boston. There is little 
ground to question the master's finding on that issue. The "vjdencp 
shows that intervenor inquired of the carrier's agent at St. Louis the price 
of through tickets, and whether passengers went through by that route 
without change of cars. Receiving an affirmative answer as to the last 
question, and information that the through fare was $24.50, he bought 
two tickets. The tickets were wbat are known as "coupon tickets," in- 
dicating the route to be traveled over, and were attached to a contract 
eontaining numerous provisions; the first being that the Wabash Com- 
pany in selling the tickets only acted as agent of the Connecting lines, 
and would not be responsible beyond its own line. Claimant testifies 
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that he did not examine the tickets, but it nowherie appears that the 
carrier's agent resorted to any artifice to prevent him from so doing. 
What occurred in the case of the purchase bf thèse tickets is probably 
the same that occurs iu nearly every instance of the purchase of tickete 
for a long railroad journey, involving a passage over severai Connecting 
raUroads. Now, conceding that the acceptance of a through fare by the 
initial carrier is some évidence of an undertaking on its part to become 
responsible beyond the terminus of its own line, though by no means 
conclusive évidence on that point, and conceding, further, that the writ- 
ten and printed contract attached to the coupon tickets is not to be taken 
as the sole évidence of thé agreement, inasmuch as claimant did not read 
the contract or hâve his attention expressly called to the same, still the 
évidence is insufficient to prove such spécial agreement as the claimant 
relies upon to extend the initial carrier's common-law liability, and make 
it responsible for losses beyond the terminus ôf its own line, 

Although the written and printed stipulations on the face of the tickets 
are not to be regarded as the sole évidence of the contract, yet such stip- 
ulations may be considered, in connection with what transpired when 
the tickets were purchased, for the purpose, atleast, of determining what 
were the carrier's intentions at the time, and what liability it intended 
to assume. Referring to the contract attached to the tickets solely for 
that purpose, and reading the same in the light of ail that was said and 
done on that occasion, and it is manifest that the carrier did not in- 
tend to assume any liability beyond its own line, and never gave its as- 
sent to an agreement for sale carnage over the entire route. There 
was no meeting of minds on that proposition, and for that reason no ex- 
press agreement to that efifect. In the absence of such an undertaking, 
assented to by both parties, (the carrier and the passenger,) the former 
is only subject to its common-law obligation to safely carry over its owri 
line, and safely deliver to the Connecting carrier. 

The master's report is accordingly confirmed. 



ViBLE V. Van Steenbebq. 
{Ovreuit Gowt, N. D. Iov>a, W. B. May Term, 1887.) 

1. SWAMP LaNDS— CONVBTANCE BT COUNTT— VaLIDITY. 

A eonveyance by a eounty of swamp lands In violation of the act of Lég- 
islature of lowa of January. 1855. prohlbiting the salp or disposai of such 
lands until the title thereto is perfected in the state, is void. 

2. Same— PUBCHASBBS. 

Where the eonveyance by a eounty of certain lands is expressly forbidden 
by &ct of the législature, purchasers are bound to know that the eounty cannot 
convey. 
<». Deeds— Opération— Aftee-Acquirbd Tttlb— Ptiblic Lands— Taxation. 

B. received a eonveyance of certain swamp lands from a eounty violating 
said act, and by mesne couveyances the title vested in one S. The eonveyance 
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by the county to B. was set aside in a suit brought for that purpose. Subse- 
quently thereto the county became empowered to ^ant a valid deed of the 
lands, and a ne w deed was gi vën by the county to B. The latter again con veyed 
the premises, andbymesne conveyances they became vested in the complain- . 
ant. In a suit by him, under Code lowa, § 893, to redeem the lands f rom a tax 
sale and deed given by the treasurer, held that, as the original conveyance by the 
county waa void, thegrantees thereunder olstained no title by reason of sec- 
tion 1981, Code, providing that "when a deed purports to convey a greater in- 
terest than the grantor was at that time possessed of, any aftèr-acquired in- 
terest of such grantor, to the extent of that which the deed purports to con- 
vey, inures to the beneflt of the grantee;" that the proper title was in com- 
plainant to allow him to bring the suit under section 897 of the Code, provid- 
ing that no person shall be permitted to question the title acquired by a treas- 
urer's deed without flrst ehowing that he or his grantor had title at the time 
of the sale, etc. 

4. Same— Equity. 

Where a conveyance of land is made' to one who knows that his grantor 
has no title, a court of equity, in the absence of évidence of good faith, or that 
said grantee claimed any interest in the lands, is not boiind to hold that the 
acquisition of a' good title by the grantort long af ter the date of the deed, 
shall at once inure to the beneflt of sàid grantee. 

6. Tax Sale— -Rbdemption— Titlb— Judoment. 

Where, in a suit relating to the title of lands, a decree is sought to bind the 
parties, not through jurisdiction of thè land, and a sale thereof, but by eur 
joining défendant from asserting arlghtortitle to the land, the suit is a Per- 
sonal one; and if défendant was servedonlrby publication, and made default, 
the right of himself or his succéssors in title to appear and be heard in a suit 
to redeem the lands frotn a tax sale is not barred. 

6. Same— Notice dp Rédemption— Aïfidavit of Publication. 

The requirement of Code lowa, § 894, providing that in the case of non-res- 
IdentR the notice of the time for uxe expiration of the period of rédemption 
to be given by the holders of certîflcates of tax sales may be made by publi- 
cation, that service of such notice shall be deemed complète where an affldavit 
of such service, and of the mode thereof,. perifled by the Tiolder of the eertificate 
ofsale. Ma agent or attomey, Is flled with the treasurer, is not satisfled by the 
mère flling with said treasurer of the affldavit of publication by the publlsher 
of anewspaper. 

7. Same— rHiiNQ New Affidaviti 

Nor is the f ailure to flie such affldavit cured, as against one suing to re- 
deem, by âling an affldavit in due fonh, and obtaining a second treasurer'a 
deed, the suit lor rédemption having been commenced bef ore such flling or 
deed given, and after a formai tender l)jr complaisant, within the time limited 
by the statute for the bringing such suits. 

In Equity. Bill to redeem land froni tax sale and deed. 

J. W. Cory, for complainant. 

J. H. Swan and W. H. Baily, for défendant. 

Shiras, j. In this cause the complainant seeks to redeem certain 
realty situated in Dickinson county, lowa, from a tax sale made Octo- 
ber 2, 1876, for the delinquent taxes of 1875, the.bill herein being filed 
under section 893 of the Code of lowa. By section 897 of the Gode it 
is provided that "no person shall be permitted to question the title ac- 
quired by a treasurer's deed without first showing that he, or the person 
under whom he claims title, had title to the property at the time of the 
sale, or that the title was obtained from the United States or this state 
after the sale." The first question, presented for détermination is whether 
complainant shows himself entitled to question the treasurer's deed to 
défendant under the provisions of this section. The land in controversy 
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is situated in Dickinson county, and forms part of the swamp land com- 
ing to that county under the act of congress of 1850, and the state légis- 
lation based thereon. The title to the land under the swamp-land act 
was perfected in the state of lowa in 1874. Dickinson county was orr 
ganized in August, 1857. By the act of the législature passed January 
25, 1855, it was enacted "that no swamp or overflowed lands granted to 
the state, and situated in the présent unorganized counties, shall be sold 
or disposed of tUl the title to said lands shall be perfected in the state, 
whçreupon the title to said lands shall be transferred to the said counties 
where they are situated." In 1861 the county deeded the land to Henry 
Barkman, but, under the provisions of the act just cited, the county 
had no power to sell the land, and its attempted conveyance was void. 
In November, 1861, Barkman executed a deed of the promises, with 
covenants of warranty, to one Henry G. Brewster, and he and his grant- 
ees executed like conveyances; the last thei;eof being to William B. S^- 
ley, in 1862. After the completion of the title in the state in 1874, a 
patent was issued to the county, and thereupon the county, by warranty 
deed, conveyed the promises to iSenry Barkman on the twenty-first day 
of November, 1874; and on August 6, 1875, Barkman and wife, by 
warranty deed, conveyed the land to A. B. Lambertson, by whomit was 
conveyed to L. E. Nichols, and by said Nichols to complainant, on the 
fourteenth day of May, 1883. August 29, 1885, the complainant pro- 
cured a quitclaim from William B. Sigley of the lands in dispute, but 
this deed was not taken until after the commencement of this suit, and 
défendant daims that it cannot be considered in determining the case, 
because it was procured after the suit was brought. Defendant's position 
is that when the county, in 1874, conveyed the land to Barkman, such 
title inufed to his grantees under the deed executed in 1861, under the 
provisions of section 1931 of the Code bf lowa, which enacts that, "when 
a deed purports to convey a greater interest than the grantor was at that 
time ppssessed of, anj' after-acquired interest of such grantor, to the ex- 
tent of that which the deed purports. to convey, inures to the benefit of 
the grantee." 

In Ricev. Nelson, 27 lowa, 148, it is held that "any right which, in 
law or equity, amounts to ownership in the land, any right of entry upon 
it, to its possession, or the enjoyment of any part of it which can be 
deemed an estate, makes an owner of it, so far as it is necessary to give 
the right to redeem;" and in Foster v. Bowman, 55 lowa, 237, 7 N. W. 
Kep. 513, it is said: "The statutes providing for rédemption from tax 
sales should be liberally construed." 

In the case at bar it is shown that in 1874 the title to the lands in con- 
troversy was perfected in the state of lowa, and in Dickinson county, 
which then for the first time became clothed with the right and power 
to seU fhe same; that in November, 1874, the county conveyed the land 
to Barkman, and in 1875 he conveyed same to Lambertson, who in 
time conveyed to Nichols, the immédiate grantor of complainant. Thus 
we bave a perfect and unbroken chain of conveyances from the state and 
county to complainant. 
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But it is nrged that title dîd not pass to complàînant by means of 
thèse conveyances, because Barkman had in November, 1861, executed 
a deed of the land, with covenants of warranty, to Henry G. Brewster; 
and that althongh he had not then any title upon which this deed could 
operate, yet, when he subsequently acquired title from the county, in 
1874, it at once inured to the benefit of Brewster and his grantees. As 
already stated, when the county, in 1861, deeded the land to Barkman, 
it had no right or authority to convey the same by reason of the restric- 
tions in the act of 1855, and Barkman and his grantees knew, or were 
bound to know, that the county had no right to then sell or convey thèse 
lands. Moreover, it is shown in the record that in 1871 a suit was 
brought in the district court of Dickinson county, in favor of the county 
against Henry Barkman and others, for the purpose of canceling and 
setting aside the conveyances of the swamp lands previously made to de- 
fendants, and the contracts upon which the same were based, upon the 
grounds that the same were unauthorized, fraudulent and void; and at 
the October term, 1871, of said court, a decree, as prayed for, was en- 
tered in said cause. It is thus clearly shown that when Barkman exe- 
cuted his deed to Brewster, in 1861, of the lands in dispute, he had no 
title therein, and for reasons which Brewster was bound to take tiotice 
of. The latter knew that the deed from the county to Barkman was 
whoUy void, and that the lands belonged to the county. Under such 
circumstances, without any proof that Brewster paid anything for the 
land to Barkman, doès it follow that a court of equity is bound to hold 
that when, 13 years after, the county conveyed the lands by a good title 
to Barkman, the title thus acquired at once inured to Brewster? 

It does not appear that Brewster or his jgrantees ever claimed any in- 
terest in the lands, and it certainly would be going to an extrême length 
to hold that when Barkman, in 1874, procured the title of thèse lands 
from the county, his title at once passed to Brewster by reason of the 
deed executed in 1861, although the latter made no claim to the land 
under such deed. AU that can be claimed is that perhaps, if Brewster 
or his grantees had asserted a right to the land, they might bave sustained 
the same; but such possibility should not be held sufficient to overcoma 
the évidence of direct title offered on behalf of complainant, and to de- 
feat his right to redeem. Certainly complainant has a good title, unies» 
a claim should be asserted under the conveyance to Brewster. Even if 
complainant had not procured the quitclaim from Sigley, there is noth- 
ing to show that any adverse claim would ever bave been made by 
Sigley to the land ; so that it cannot be held that complainant and hia 
grantees did not bave suflScient interest to entitle him to redeem. 

Sufficient title ind ownership in the land to entitle him to be heard 
upon the question of the right of rédemption having then been shown in 
complainant, we are brought to the considération of the effect of a decree 
rendered in the case of Van Steenberg v. Mchok and Sigley, brought to the 
September term, 1880, of the district court of Dickinson county, for 
the purpose of quieting the title of complainant in the land in question. 
The défendant Nichols was a non-resident of the state of lowa, and the 
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only service of notice had wàâ by publication under the statute of lowa. 
The action was a personal one. The decree seeks to bind the parties, 
net throûgh jurisdiction of the land, and a sale thereof in any form, but 
by enjoining and estopping the défendants from asserting any rigbt or 
title to the land. As the défendant Nichols did not appear to the action, 
and was'not served with notice other than by publication, and as the de- 
cree is Personal iu its character, it cornes within the rule announced in 
Hart V. Sansom, 110 U. S. 151, 3 Sup. Ct. Rep. 586, and does not bar 
the right of Nichols or her grantees to be heard in this court, the same as 
though such decree had not been rendered. 

The sale for taxes under which défendant claims title was made in 
1876. Section 894 of the Code of lowa provides that, after the expira- 
tion of tw6 years and nine months from date of sale, the holder of the 
certificate of sale shall give notice of the expiration of the period of ré- 
demption; that, in case of non-residents of the county, service of such 
notice may be made by publication; that service of sUch notice shall be 
deemed to be complète when an aflSdavit of such seivice, and of the 
mode thereof, verified by the holder of the certificate of sale, bis agent or 
attorney, is filed with the treasurer; and the right to redeem shall not 
expire until 90 days after service of such notice. As construed by the 
suprême court of lowa, the 90 days allowed for rédemption under this 
section of the statute does not begin to run until proper évidence of serv- 
ice of notice is filed with the treasurer, and an afSdavit of publication 
by the publisher of a newspaper is held net sufficient évidence of service, 
as the section expressly requires the affidavit to be made by the holder 
of the certificate of sale, bis agent or attorney. American Mimonary Ass^n 
V. Smith, 69 lowa, 704, 18 N. W. Rep. 849; Ellsworth v. Van Ort,'2ô N. 
W. Rep. 142. 

It is admitted in this case that the only proof of the service of notice 
to redeem, filed with the treasurer of the county in 1879, when the deed 
of that date was issued, was an affidavit by the publisher of the Beacon 
newspaper. The treasurer was not authorized to exécute tbe deed, and 
the right to redeem was not terminated by the issuance thereof. The 
pétition in the présent case was filed in August, 1883, before the expira- 
tion of five years from the delivery of the deed, and before the period of 
90 days had been set to running against complainant. 

The fact that in January, 1884, the défendant filed with tbe treasurer 
an affidavit in due form, showing completed service of the notice to re- 
deem, and in April, 1884, obteined a second treasurer's deed, cannot 
avail him as a défense. He then knew that complainant was claiming 
the right to redeem , and had brought an action to establish such right, and 
stood ready to pay whatever sum was needed to perfect rédemption. Be- 
fore the suit was brought, the complainant's agent and attorney had 
called on défendant, and offered to redeem the land,. being pr-^pared to 
make a formai tender; but the défendant refused to aUow rédemption, 
or to State the amount he claimed to be due, saying be would Dot allow 
Jcedemption unless the courts compelled it, etc. Complainant had also, 
before bringing suit, made a tender to the auditor of the county who 



254 : FEDEBAL EEPOBTKK. , 

refused to leceîve the same, and denied that the right to redeem existed- 
Coniplain^nt bas deposited with the clerk of the courts the amount ten- 
dered, and certainly, under thèse circumstances, it cannot be. said that 
défendant isentitled to hold the land under the second deed, because 
the same had not been redeemed. Défendant denied complainant's right 
to redeem, and cqmpelled him to resort to a suit in equity to establish 
and enforce Buch right; and, as a défendant to such suit, he is even now 
resisting complainant's claim to the right of rédemption. 

He. cannot now be permitted to take advantage of the fact that he bas 
procured a second deed from the treasurer under the drctimstances dis- 
closed in the évidence. The amount deposited with the derk by com- 
plainant is, asl understand the record, the sum of $98.20, which is 
sufiBcient to cover the amount for taxes, penalties, etc. Decree there- 
fore is ordered for complainant, ■■ the défendant being enlitled to the 
money on deposit; and the total costs, both in state and fédéral courts, 
will be equally divided, each party paying one-half. 



South Bend Ikon Works v. CoiTEELii and others. (Waedek and 
others, Intervenors.) 

{Oireuit Court, X D. lowa, W. D. May Term, 1887.) 

1. CoKDmoNAi. Sale— Machikb Contkact— Pkinoipal amd Agent— Qarnish- 

MENT. 

A contract creating an agency for the sale of agricultural machines pro- 
vjded that ail unsold machines were to be purchased by the agent at the ex- 
piration of the contract, and that they were to remain the property of the 
principal until paid f or according to tue terms of the agreemeut. Held, that 
such unsold machines, and the proceeds of machines sold to third parties, 
were not subject to garnishment in the hands of a subagent for the indiyidual 
indebtednessof the agent. 

J3. CONSTBOCTION OF CONTRACT— TJbAOBS OF TbADB — BVIDBIIOB. 

Said contract provided that such unsold machines were to be paid for in 
stipulated installments, during the years 1888 and 1884, and contained a mar- 
ginal modification to the effect that the principal agreed " to carry over ail 
machines left unsold at the end of the season of 1883. " Held, that such modi- 
fication was standing alone, somewhat equivocal and obscure, and that resort 
might be had in such instance to the well-defined and known usages of the 
trade as an aid in reaching a trae interprétation of the contract. 
8. Pmncipal and Agent — Ownebsecip op Notes— Waitbb op Vahiancb. 

Said contract further provided that the agent in sellingthe machines should 
take notes for the deferred payments upon blanks furnished by the principal 
containing certain provisions and stipulations. Held, that notes taken on 
other blanks, and of a différent f orm, payable in some instances to the order 
of the agent, did not defeat the: right of the principal to waive objection to 
the variance in f orm, and to maintain his ownership in the notes so long as 
the rightsbf innocent purchasers for value were not involved. 
4 CoNDiTiONAi. Sale— Section 1933, Code Iowa— Qabnishmbnt. 

Section 19S3, Code Iowa, provides that "no sale, contract, or lease, wherein 
the transf erof title or ownership of personal property is made to dépend upon 
any condition, shall be valid against any creditor or purchaser of the vendee 
or lessee in actual possession obtained m pursuance thereof without notice. 
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nnless the same be in writing, executed by the vendor orlessor, acknowledged 
and recorded the Bame as chattel mortgages." Held,ihB,t this section did npt 
apply to the above contract in garnishment proceedings, where the property 
in dispute vas in the possession of a sabagent; the plaintiS in such case be- 
ing néither a "crëditor nor A purchaser, " within the meaning of the statute, 
I o| or from said subagent 

At liaw. Demurrer to amended pétition on behalf of intervenora. 
S. Mi Marsh, for plaintiff. 
C. R. Marks, for intervenors. 

Shibas, J. The finn of Cottrell Bros. & Miller was, in the year 1888, 
engaged in the business of selling agricultural implements at Sioux City 
and Le Mars, lowa, and on the third dày of January of that yeara writ- 
ten contract was entered into with the firm of Warder, Bushnell & Gless- 
ner, whereby the former named firm was appointed agent for the latter, 
for the sale of the Champion reapers, mowers, and binders; it being 
agreed that Cottrell Bros. & Miller should guaranty the sale of ail ma- 
chines forwarded under the agreement; and that, in case the machines 
wcre ûOt ail sold during the continuance of the contract, then the said 
Cottrell Bros. & Miller were to make payment for such unsold machines, 
either in notes of responsible farmers, properly guarantied, or in other 
vïdtiable considération, at the option of said Warder, Bushnell & Gless- 
ner; the machines to remain the property of the latter until paid for; 
one-third of the price thereof to corne due October 1, 1883, one-third 
January 1, 1884, and one-third on or before October 1, 1884. Upon 
the margin of the contract is entered the foUowing modification: "It is 
further agreed between the parties that said Warder, Bushnell & Gless- 
ner agrée to carry over ail machines left unsold at the end of the season 
ofl888.'' 

In the spring of 1883, Cottrell Bros. & Miller arranged to famish ma- 
chinery to Jacob Koolbeck, of Hospers, lowa, to be by him resold and 
accounted for; and under this arrangement certain of the machines man- 
ufactui^ed and furnished to Cottrell Bros. & Miller by Warder, Bushnell 
& Glessner were placed in the hands of Koolbeck, and part thereof was 
sold by him. Cottrell Bros. & MUler failed in business, and in August, 
1883, suit was brought by the South Bend Iron Works, on a debt due, 
and a writ ôf garnishment was served upon Koolbeck, and his answer 
taken and filed in the cause. Thereupon Warder, Bushnell & Glessner 
intervenëd in thè cause, setting up their rights under their contract, and 
claiming that the machines in hands of the gatnishees, and the proceeds 
of those sold by him, belonged to them, and were not in any sensé the 
property of Cottrell Bros. & Miller. 

In the amended pétition, filed by the intervenors, it is averred that, 
in 'the Ijusiness of manufacturing and selling agricultural implenïents, 
the expression used in the modification entered tipon the margin bf the 
contract, as above stated, to-wit, "to carry over ail machinery left unsold 
at the end of the season," bas a well-defined and understood meaning, to 
the effectthat the consignors were not to exact or demand payment or 



256 FEDERAL EEPOETER. 

setÛement for machines unsold at the end of the season named in the 
contract, bût that said machines were to be charged back to the con- 
signors as their property; and that this construction of such phrase was 
well understood at Sioux City and Le Mars, and was well known to 
both Cottrell Bros. & Miller and Warder, Bushnell & Glessner, and had 
been recognized and acted upon in previous dealings between the parties, 
and that, in fact, such was thé ûieaning intended to be given to such 
phrase by both contracting parties, when the same was ûiade part of the 
contract. 

One question presented by the demurrer to the amended pétition is 
whether, in construing the contract, the court can consider the meaning 
which it is averred custom and usage has thus given to this phrase. If 
in any business or trade, by well^known and established usage, certain 
terms or phrases bave acquired & well-defined meaning, the presump- 
tion is that, when used in a contract between parties engaged in such 
trade or business, and cognizant of such meaning, theparties intended 
such to be the construction thereof. Where the language used in a con- 
tract is plain, and its meaning free from obscurity, proof of custom or 
usage, in contradiction thereof, is not admissible; but the language used 
in this contract, standing alone, is certainly somewhat equivocal and ob- 
scure; and iiï such case resort may be had to the well-defined and known 
usages of the trade. as an aid in reaching a true interprétation of the Qon- 
tract between the parties. 

The pivotai question between the contending parties is whether the 
machines, and proceeds of those sold in the hands of the garnishee, re- 
main the property of the intervenors, or has the titie thereto pàssed to 
Cottrell Bros. & Miller? The plaintiff does not 'stand in the position of 
an innocent purchaser for value, but daims to be entitled to the protec- 
tion of section 1922 of the Code of lowa, which déclares that "no sale, 
contract, or lease, wherein the transfer of title or ownership of personal 
property is made to dépend upon any condition, shall be valid against 
any creditor or purchaser of the vendee or lessee in actual possession, 
obtained in pùrsuance thereof without notice, unless the same be in 
writing, executed by the vendor or lessor, acknowledged and recorded 
the same as chattel mortgages." 

The property in dispute was and is in possession of Koolbeck, and 
plaintiff is neither a creditor of, nor a purchaser from, him; and this 
st^tute, therefqre, has no application to the case. By service of the writ 
of garnishment on Koolbeck, the plaintiâ reached in his hands the prop- 
erty, if any, of Cottrell Bros. & Miller, and therefore, as already stated, 
the pivotai point is the question of tiÙe in the machines, and proceeds 
of those sold in hands of the garnishee. Without citing the varions pro- 
visions of the contract under which the property was delivered by the 
intervenors to Cottrell Bros. & Miller, it is sufBcient to state, in brief, 
that it déclares that the latter firm is appointed agent for the interven- 
ors; that the machines delivered remain the property of intervenors until 
paid for; that, the intervenors agrée to carry over ail machines remain- 
ing unsold at end of the season of 1883, etc. As between the immédiate 
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parties to thi^ contraet, it mustbe held that the title to ail uijsold ma- 
chines reoiained in intervemors, no matter whethef, the same were in the 
actual possession of Cottrell Bros. & Miller, or pf other parties, as subr 
agents under the latterfirm. The cpntract also proyides t^at in sell- 
ingthe machines Cottrell Bros. & Miller shall take notes for the deferred 
payments upon blanks famished by intervenors, containing certain pro- 
visions and Stipulations,- In fapt, in making many of the sales, Cottrell 
Bros. & MiUer took notes on blanks gotten up by themselves, which dif- ; 
feréd in some partioulars from those furnished by intervenors, and were 
made payable, to order of Cottrell Bros, & Miller, instead of to order of 
intervenors, and itis claimed that ail such notes are the property of Cot- 
trell BrOs.;& Miller. ' 

The fact tl^at in sellîng the property of their principals the agents dis- 
obeyed the instructions of th,e principal by takiiig notes pf a différent 
form, and varying in terms, does npt change the faet that the notes act- 
ually taken are the proceeda of the principal's property ^ and the prinei-^ 
pals hâve the right to waive objection to the variance in form arid spefcial 
terms, and by so doing to^maintain their ownership in the notés, so long 
as the rights of innocent pUrphaseiS for value are not involved. 

The démarrer to ameuded pétition of intervenors is therefore overruled. 
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ÇO^euil Court, 1}. Bhode Jalattd. June H 1887.) 

COBPORATION— CONTEACT OP TbBASUKEE— LlABlLITT. 

The treasurer of a railroad corfidration for several years had been in tho 
habit of borrpwlng moneyon the notes of the ooiporation signed by hlmself 
astreasurer. Mostof ttiese notes were indorsedbyoneof the directorsj some, 
by hiniself individually. Tbe by-laws of the corporation did not confer such 
anthority onlhe treasurer. Ih an action against the corporation, on an agreé- 
ment signed in its behalf by the treasurer, whereby a loan obtained from a 
banking house took the form of a purchiase of exchange on London, it ap; 
pèared that railroad corporations were not in thè habit of borrowing money' 
in this mode, while on the other'hand it was shown thàt banking bouses whlch,' 
like the plaintiff, had foreign capital to lend, were in the habit of lending il, 
in this manner. ffeld, that the directors, by their course of conduct, had held 
out their treasurer to the public as the fiscal agent of the corporation, and as 
having authoritytomake and indorse notes for it; and that there was nothing 
in this transaction so unusual as to hâve put plaintiff on inquiry. 
United States Qiecuit Coxtbts— Jubisdiction— Divbksb Citizbnship— Cob 

POKATION OF T#0 StATES. 

Where plaintiff is a citizen of Massachusetts, and défendant a corporation 
created by the law of Bhode Island, as well as by the law of Massachusetts, 
the suit inay be brought in tbe fédéral court for the Rhode Island district. 
For the purposes of the suit, défendant is to be deemed a citizen of Rhodp 
Island. 

At Law. 

Wm.W. Doriglas and /. JJ. Benton, Jr., for plaintifis, 

Wm, F. Sh^^dd, for défendants. 

v.Sli-.no.ô— 17 . 



-'€oi*, .TJ' ïhis is an actiôïi^irif iaS8tirnp«i« for breach df coniràct. Jury 
tflàl l^Vîliè beeiï wài\«d, tïie case was tried by the courti It appears 
thki Ci Ti; (Dliild wà&* treasuréï of the défendant corporation from Feb- 
ruary 10, 1866, to Jùne 11, 1872j when he was removed by voté of th» 
directors. -'Oh Pebruary "20, îà72; he bbught of the plaintiffs, who were 
bankërsiii Boston, ià bill èf'èxchànge.drawn by them on Benson & Cq., 
Iiondon, fox £1^873 , payable 60 days after sight, givilig the foUowing 
agi-eetnent: ^ 

i - . "Boston, February 20, 1872. 

' "Keceived of Page^ Richard80ii'& Co.,'for aect. Fall River, Warren &Prov- 
idiencè Railroad, their bill otexchaage oh Eobert Benson & Oo<, of London* 
at sixty days' sight, as follows: No. 644, for eighteen hundired and seventyr 
three poun^ Stg-, (say ^1,873,,) making eighteen h undred and.seventy-three 
pounds ^8tg.,.',^il,873;) ah^ wé herefey ^ree with sàid Page, Richardsoh & 
Co. to f Urnïs^ Iheih with stëJ-li% exchànge, or its equivaJeht, satisfactory to 
thèm, fû(rtKë«aîd'ëig'hteéti hundted and 8eventy4hreé5)Ciunds sterling, say 
1,878, in sèasoa to meet the maturity of the said bills in London; paying the 
Bank of Kngland interest, not und^six per cent.i and a«ommission of (1^) 
one pereen;!],, payfible in sterling exchange. ,j ;:i 

[Signièd]/ "Fall Rivek, Wakbbn & I^ov, R.ailkoad Co., 

By C. T. Chiï-e>, Ti-eas." 

This was afterwards renewed for 60 days, under a second and sim- 
ilar agreement. 

The bill of exchange was sold by Child for value, and was accepted 
and paid by Benson & Co. , who charged the amount to the plaintifis in 
account. .Suit'is flowbx^.h^t'agftinst. the. défendant oorporaiïion on this 
contract. The case tums upon the question whether Child had any au- 
thority to bind'the défendant.- The plaintifis insiët that such authority 
is to be found in the by-laW8 Pf th^ corporation,, or,, if not, that Çljiild 
had an, inapMed authority tonaàkè such a contraçf , arising frona the fact 
that it waèlhis euatona to borrb* money by giving the notes of the com- 
pany,,sî^^j^d by hiraself aà tjrëfi^urër, *ith the kùbwledge or açquiescence 
of thç direetors; and that, therefore, they held hiro out to the world as 
possessihgiBUCh authority, and sttbound the coripoi^tion. The by-laws 
of the coiïpi^^titin jirovidè, a,piôftg other things^'that thetreasurer'fshali 
collect aoid, reeeive ail assessments, incomes, and moneys that may be 
due to thB;eoi^ôration, and diëht'rse the same as.the board of directors 
niay,orderj,hé'^hall surrëhdefepiotes and other,p]|omissory papers on 
payinentthereof,and discharge-sucb mortgages as may hâve been given 
securing the sainèj'he sh'all kéep'à regular sôt ôf books, containihg the,, 
accoùnts ôf thé corporation, and of ail its funds ',t]iat may pass throvigh 
hishands; cwidaAaM iat/ b^oreihe directors monthly <j,written statementof aU 
notes, dr(ifisi'i[n'(misès,cOfirhcUfjii^ indorged, or surrenderedby fdm, 

àpi abét'f^ci pf.ajl niqfieyg récèiyed and paid by him, and à aiatenj,ènt of 
aÛ property bought or sold, and of such other matters as the directors 
may deem important." 

The fact that this by.-l^w directe the treasureif tp lay before the dir,ect- 
ors monthly a written stàtënrent of ail notes; draftSj promises, and con- 
tracte signed or indorsed by him does not, I thihkjfconfef upon him the 
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authority to, do t)iese acts withouttheir, direction or approval. To ÇQn-- 
fer aujuli broad and gênerai powers on the treasurer ofa corporation is 
certainly unusualv; The court' should not hold that ; such authority is 
vested in a treasurer by implicatiou from the lagguage of a by-law, but 
the by-law should e3;pressly givesuch authority, ifit-was intendéd to 
be so conferred. • ; 

The plaintiffs rest their oa^ç mainly on the ground of animplied aur 
thorityon the part of the treasurer to make thiç contract, because, as 
they say, thç défendant faddhi"» outto the world as its gênerai fiscal 
agent, authorized to negotiate loans, borrpw pioney, make notes, and 
manage its whple financial business. The légal principle relied lapon 
by the plaintiffs is well stated in Le^ v. WM, 1 Allen, 34: 

" The xule is wéll settled t^atif a corporation peimit t&e treasurer to actas 
their gênerai fiscal agent, ma hold him out to tbe public as having the geB>- 
içral authority impliedfrom bis ^fiBciainaine and character, and by their silence 
and àcquiescence suffer him j;o dràw and accept drafts* and to indorse notés 
payable to the corporation^ ih'ey àrèhound by his acts' dbliè within the scope 
of subh impliëd authority." 

See, also,, Merchants^ Smh v. State Bank, 10 Wall. 604; Mning Ch. v. 
Angh-(MjfornmBanki 104tXJ.S.'h92. 

In the présent case tîfie difliculty lies in the correct application of this 
légal principle to the faots ; before us. From 1867 down to about the 
time of his remoVal, ChUd was ip the habit of borrowing money pn 
the notes of the défendant corporation, signed by himself as treasurer. 
Most of thege notes were indorsed by one of the direçtors; some we^ein» 
dorsed by him individually. Thèse notes were dispounted by the Na- 
tional Wairen Bank, of Waçren, Rhode Island, or throngh Dwight I. 
Brown & Co. , bankers of Providence, who sold thena to différent banks 
in the state,i and sometinies out of the state. There were put in évi- 
dence 41 of thèse notes, usuaUy $5,000 each, the aggregate aBQOUnt be- 
ing nearly: $200,000. It does not appear that the directorSj as a; board, 
ever authorized making thèse notes, or took any action in relation 
thereto. It was the custom of Child, who was also treasurer or trustée 
for several corporations, to dcposit ail money in his hands for them to 
the crédit of his personalaccount at the Union Bank, Providence, aijd 
to pay theyarious obligations of thèse concems with his personal checks, 
charging each one with what he paid on their aceount. There is.no év- 
idence that Child ever borrowed> money bypurchasing abillof exchange» 
except the one now in controversy, or that any notes were made ;and 
negOïtiatedother than those mentioned. Child had had personal deair 
ings with the plaintiffs beforf ,' but it isadmittedthat the railroad Com- 
pany rieyer i^d any. , 

Upon this state of facts two questions arise: Can it be fairly said that 
the directorpj.by their course ofcpnduet, held Child out to the public 
as the fiscal agent of the corporation, having authority to make and in- 
dorse notes foç the corporation? and, if so, was there anything so unu- 
Bual in the. présent transaction as to bave put the plaintiffs on their in- 
quiry? I bave no doubt that the direçtors, by allowing Child for ispy- 
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eral yéars ftnd for a large amount to sîgn notes for the corporation, most 
of Which '«rere sold to différent banks in the state and sOme ont of it, — 
gome of tàe directors going so far in récognition pf Child's authority as 
to indorse the notea,-^conferréd upon him, so far as the public is con- 
cèrned, an implied power tô borrof*" money> which the corporation can- 
not noTv dispute. As to the nature of this transaction, I am unable to 
conclude that it waa of such'ati exti*aordiûary character as to relieve the 
défendant. The défendant CHlledseveralofficersof différent railroads, 
■who testified that in their expérience they never knew railroads to bor- 
row jnôney upon suoh éontra«ts as this; also two présidents and one 
cashier 6f Boston banks were'cialled, who testified, in substance, that to 
their knowlèdge such contracte' were not an brdinai'j- and usual method 
of borrowing money, and thattfaey had never known of the loan of money 
on such cohtracts. On the ôthièr>hand, the plaintiffs introduced évidence 
that at thè'iSme of this transaction the borrowing of money by means of 
sterling ,côhtr3,C!ts similar to the ôrië hoW in doritrbveïsy was a usual and 
ordinary wày of borrowing money in Boston amoiig housps having for- 
eign capital to loan, by persons not importers or requiring to use money 
•àbroad. It mày be true that to ordinary bankers this way of borrowing 
Jîoney was unusual or unknown, but to bankers haviûg control of for- 
eign funds it seems to hâve been à common mode. To bankers like 
thèse plaintiffs there would be nothing unusùal or calculated to excite 
suspicion for any ône desiring a Icfan to apply to them, ànd for theni to 
make it in such form as was most' convenient to them at thë time. There 
is no proof that Child suggestéd theform the loan sbouîd take. The in- 
ference rather would be that he àpplied to the plaitttiffs; and they sug- 
gestéd thé mode adopted. Thé fa«t that it was not customary for rail- 
roads toborrow money in this wâ!y was not suffi cient to put the plàintiffe 
npon their guard, or to excité suspicion of irregularity . The plaintiffs 
werë lenders of foreign money in the Boston market. They were applièd 
■io by one' who was a custôinaryiborrower of home capital ffom other 
parties^ aàd whose notes were 'bought by institutions not only in the 
state, b"ut out of it. Why shotild they not loan their funds, ùndeï thèse 
circumstances, in a manner iiot untisual with them and bankers of their 
class? If the défendant had dèsired to restrict its treasurer to borrow- 
ing mon^y from the Wàrren Bànk, or through Brown & Co., or to the 
form of borrowing by promissory riotes, it could hâve dbne so by formai 
and prOper action on the part of thé directors. In the absence of any 
sUch restriction, the défendant mùst be held liable. When the authority 
of the agent is left to be inferred by the public from powers usually ex- 
ercised by the agent, it is enouigh if the transaction in question involves 
the same gênerai powers, though applied to a new subject-matter. Mer- 
àmnts^ Bank v. State Bank, supra. "It is not necessàry, in order to con- 
etitute a gênerai agent, that he éhbuld havé done before an act the same 
m speoie with that in question. If he has usually dbnè things of the 
eame gênerai character and effect, and with the assent of his principals, 
ihat is ënough." Cowen, J., in Oamrnercial Bank of Erie y. Norton, 1 
HiU,501,503. 
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The défendant raîses the objection that the plaîntiffs, citizens of Mas- 
sachusetts, cannot sue in this court because the défendant is a corpora- 
tion createid by the laws of Massachusetts as well as Rhode Island. The 
suprême court hâve held this objection to be invalid in RaUway Co. v. 
WMim,, 13 Wall. 270, 283. Mr. Justice Field, delivering the opinion 
of thecourt, says: 

"But it is said, and hère the objection to the jurisdiction anses,' that the 
défendant is also a corporation under the lawspf Illinois, and therefore is aiso 
a citizen of the same state vrith the plaintiff. The answer to this position is 
obvions. In Wisconsin the laws of Illinois hâve no opération. The défend- 
ant is a corporation, and as such a citizen of Wisconsin by the laws of that 
state. It is not, then, a corporation or a citizen of any other state. Being 
there sued, it can only be brought into court as a citizen of that state, what- 
ever its status or citizenship may be elsewhere." 

I am of opinion that judgment should be entered for the plaintiffs for 
the amount claimed, not exceeding the ad dammtm of the writ; and it is 
80 ordered. 



Lloyd V. McWiLLiAMS, CoUector. 
{Uireuit Court, B. Bhode Island, May 23, 1887.) 

1. CUBTOMS DUTIES — EatB — INGREDIENTS— AlIZAKINB ASSISTANT. 

Alizarine assistant, used as a mordant by calico printers, the principal in- 
grédient in which is castor-cil, is chargeable with a duty of 80 cents per gal- 
lon, under section 2469 (known as the " similitude clause ") of the act or March 
8, 1888, which provides that, on ail articles manufactured from two or more 
materials, the duty shall be assessed at the highest rates at which the compo- 
nent materiàl of chief value may be chargeable, that being the duty on.cas- 
tor-oil. 
S. Same— PoNSTEUCTioN op La w— Exception. 

The phrase " chemical compound or sait, " în section 2502 of the act of March 
8, 1888, imposing a duty of 25 per cent, ad valorem, is too gênerai to be consid- 
ered an ëiiumeration, so as to take an article ont of the opération of the si- 
militude clause of section 2499 of said act. 

At Law. 

Charly L. Wooâhury and J. P. Tucker, for plaîntiff. 

David 8. Baker, Jr., U. S. Dist. Atty., for défendant. 

CoLT, J. Upon this importation, known as "alizarine assistant," and 
used as a mordant by calico printers, the collecter imposed a duty of 80 
cents per gallon, under section 2499 (known as the "similitude clause") 
of the act of March 3, 1888. The case was heard by the court, jury trial 
having been waived. The import in question is manufactured from castor- 
oil , sulphuric acid, and soda, and is soluble in water. The principal in- 
grédients are castor-oil and sulphuric acid. The duty upon castor-oil is 
80 cents a gallon. The coUector assessed the same duty on alizarine as- 
sistant under that paragraph of section 2499 which provides that, on ail 
articles manufactured from two or more materials, the duty shall be as- 
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ee$fièd at.thjB'highest rates atwàiôh the composent material ofchief value 
-œajr be chârgeable, The plaintiif insists that Ihe import was subjeet 
«ithei; to tt duty of 25 pèr cent, ad valorem, under the chemical compound 
clause ofaection 2502 of theâct of March 3, 1883, or. to a duty of 20 
per cent, lunder section 2513, asanon-eïiumerated manufactured article. 

Section 2502 provides as follows: 

"Ail préparations known aBiessential oils, expressed oils, distilled oils, ren- 
dered oils* alkalies, alkaloids, and ail conibinations of any of theforegoing, and 
ail cbemical compounds and salts, by whatever name known, and notspecially 
enumerated orprovided for in this act, twenty-five per centum ad valorem." 

It is said that àlizarine assistaiit is — First, à combination of an ex- 
presSed, pil jand an alkali ; second, a chemical compound ; ûird, â sait. I 
db not think àlizarine assistant can properly be classified as a combina- 
tion of an expressed oil and an alkaji. An expressed oil and an alkali 
fôrm part of the combination, but the combination itself is made up of 
at leàst ôrié othër important élément, namely, sulphurîc acid. If âlizr 
arine assistant is dutiable under this clause, it must be classified as a 
chemical compound or sait. The plaintifi" has sought to prove that it is 
a chemical compound, while the contention on the part of the govem- 
ment has been that it is not a true chemical compound, but a mechan- 
ical mixture. 

But the government takes the further position that, assuming it to be 
a chemical compound, it was properly chargeable with the duty on cas- 
tor-oil under section 2499, and not with a duty of 25 per cent, ad valorem 
under the: chemical compound clause. If this point is wéll taken, it is 
évident that we need go no further. In support of this position the gov- 
ernment says that the words, "not specially enumerated or provided for 
in this act," vçOntrol and limit the chemical compound clause, and that 
àlizarine assistant is provided for under section 2499, in that its com- 
ponent material of chief value is castor-oil, which is specifically enumer- 
ated in the statute; and, further, that the term "chemical compound" is 
so gênerai thàt it.cannot be said to enumerate àlizarine assistant within 
the intent of the statute, and that therefore it is a nonrenumerated arti- 
cle, and so within the similitude clause. On the other hand, the im- 
porter contends that articles under the tariff law are designated not only 
by their commercial name, but, by spécial description, and. that thé si- 
militude clause is not applied if the article cornes within a spécial descrip- 
tion, because such description is an enumeration of the class of articles 
coyered by it; and that "ail chemical compounds, by whatever name 
known," is a term of spécial description intended by cougress to cover 
those chemical, compounds not specifically enumerated in Schedule A, 
and therefore that it embraces àlizarine assistant. The ieading cases cited 
by the importer are Arthur v. Susafidd, 96 U. S. 128; Smythe v. Fiske, 23 
■Wall. 374. ■ 'KÏi 

In Arthur, iV^tSvs^eld the im port was spectacles. The collector held 
them isubjectto a duty of 45 per cent, under the third section of the act 
of; June 30, 1864, which reads: "On ail manufactures 'of steel, or of 
which steel shall be a component part not otherwise provided for, forty- 
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five per cent." The importer urged that the duties were chargeable 
under the ninth section of the same act, which reads: "On pebbles for 
spectacles, and ail manufactures of glass, or of which glass shall be a 
component material not otherwise provided for, forty per cent." The 
government at the trial insisted that spectacles came under the simili- 
tude clause; that they were a non-enumerated article equally resembling 
two enumerated articles, — those of which steel is a component part, and 
those of which glags is a component part; and that the import should 
thérefore pay the highest rate of duty chargeable on either of the articles 
it resembles. The suprême court, through Mr. Justice Htjmt, say : 

"We are not able to assent to this course of reasonjng. The simijitudeaçt 
applies ôaly to non-enumerated articles. Thèse goods are enumerated. They 
fafi under the description or enumeration of both sections, and, if either were 
absent, the description under the other would be sufScient. Thns, if it were 
not for that provision of the act describing « manufactures of which steelis a 
component part,' there could be no difficulty in classifying them under that 
clause which describes < manufactures of which glass shall be a composent 
material, 'and, if it were not for the provision describing ' manufactures of 
which glaas shall be a component material,' there could be no difficulty in 
classifying. them under that clause which describes < manufactureis of which 
stc^lis a component part.'" ,_,,_, 

The court held that spectacles are embraced under the clause provid- 
ing for ail manufactures of glass or of which glass shall be a component 
part, and not under the similitude clause. 

In Smyihe v. Fiske, manufactures of silk, or of which silk is the com- 
ponent material of chief value, not otherwise provided for, were held to 
be an enutneration, and so to cover eilk ties. Silk ti^ wefe hëld to 
corne undér this clause, and not under the similitude clause, as ai. non- 
enumerated article bearing à resemldance to scarfs. Upôn thé désigna- 
tion of goods by spécial description, see, also. Barber v. Schdl, 107X1. S. 
617, 2 Sup. et. Rep. 301; StvaH v. Maxwdl, 16 How. 150; Fïsk v. Ar- 
thur, 103 U. S. 431; Greerdeafv. Goodrich, 101 U. S. 278. 

On behalf of the government, we are referred to Stuart v. Maxwél, 16 
How. 150; Arthur v. Fox, 108 U. S. 125, 2 Sup. Gt. Rep. 371; (hhen v. 
Fhdps, 2 Sawy. 530; Biddle v. Hartranft, 29 Fed. Rep. 90; Mason v, 
iJo&erteon, 29 Fed. Rep. 684. 

In Stuart v. MaxweU the goods were manufactures of linen and cotton. 
Section 3 of the act of 1846 provided that there should be collected on "ail 
goods, wares, and merchandise imported from foreign countries, and not 
specially provided for in the act, a duty of twenty per cent, ad valorem." 
Section 11 provides that, pn manufactures composèd wholly of cotton, 
25 pei: cent, advohrein should be coUected. The importer insisted that 
the goods carne under section 3, as goods not speciaUy provided for in 
thè act. The government insisted that they were controlled by section 
20 ofth'e aèt of 1842, which is the similitude clause, and that this sec- 
tion wastiotrepealed by the aptof 1846. Thecttùrtsay: 

"If tlie act of 1846 bas specially provided for manufactures of cotton, aîid 
bas at thé same timeleft in forte arule of law which enacts that ail liaanu- 
factures of Which cotton is a component part shall be deemed to bé manof act- 
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Vires of cotton if not otherwise provided for, it has in efEect provided for the 
lutter. By providing îàr thé principal thing, it has piovided for ail otlier 
things whioh the law déclares to bé the same. It is only upon this ground 
that sheer aud mànifest évasions can be reached." 

In Arthur v. Fox it was held that a non-enumerated artide, composed 
of cow hàir aiid cotton, resembling and used for the safiie purposes as an 
enumerated article of goat's hàir and cotton, is Hable to the same duty 
as the latter, tinder the similitude clause, and that it wàs not dutiable 
ilnder the provision covering "àll other manufactures bf cotton not oth- 
érwise provided for." Chief Justice Waite, speating for the court, says: 

"If an article is found iiot enumérâted in the tariff laws, then the first in- 
quiry Is whethér it beats a similitude either in material, qUality» texture, or 
use to whîch it may be applied to any article enumerated as chargeable with 
dùty. If it does.ànd the similitude is substantial, then^ in the language of 
the court in Stuart v. Maxwell, supra, ' it is to be deénaed the same, and to 
be charged accordîngly.' In otheï words, tliough not speeiflcally enumerated, 
it is provided for under the nanie of the article it most resembles. If nothing 
is found tb which it bears the requisite similitude^ thenan lnquirJ^ is to be 
instituted as toits component materials, and a duty ajssessed at the highest 
rates chargeable on any of the materials. Any other construction would 
léave the law open to évasions, whioh, as was also said in Siuart v. Maxwell, 
it was the object of this statnte, enacted more than forty years ago, andkept 
continually in force since.to prevent." ^ 

In Biddle y. Hartranft and Mason v. Robertson the question was dis- 
tinctly presented to the court as to the proper construction of the words, 
"ail chemipal compounds and salts, by whatsoever name known, and 
not specifically enuçaerated or provided for in this act," ta^en in connec- 
tipn with section 2499. The gpwerijLinent contended in thèse cases that, 
in the case of the importation of a çhemical compound or sait, not spe- 
cifically enumerated in the tariff act, we must flrst tum to the similitude 
clause, and see if any of its provisions are applicable, before classifying 
it under the gênerai description pf ail çhemical compounds or salts; that 
the use of the words, "npt specifically enumerated or provided for," 
in the çhemical compound clause, means that it is provided for if the 
similitude clause is applicable. On the other hand, the importer claimed 
that the similitude clause only covers non-enumerated articles, and that 
the phrase, "ail çhemical compounds or salts," constituted an enumer- 
ation. In Biddle v. Hartranft the importation was bichromate of soda, 
a non-enumerated çhemical sait, and it bore a similitude to bichromate 
of potash, an enumerated article. Judges McKennan and Butler both 
held that, inasmuch as bichromate pf soda bore a similitude to bichro- 
mate of potash, it was provided for in the similitude clause, and that 
the gênerai provision subjecting ail salts not herein enumerated or pro- 
vided for to a spécifie duty was not applicable. In Mason y. Robertson 
the import was also bichromate of soda, and the plaintiff claimed that 
it should be assessed under the çhemical compound clause at 25 per 
cent, ad valorem. The coUector assessed the duty at three cents per 
pound under the similitude clause, that being the duty on bichromate 
of potash. Judge Shipman says: "The only question in this case is 
whether bichromate of soda is an enumerated article. The only enu- 
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meration îs that stated in the statute, a 'chemical compound and sait.' 
A chemical compound enunierates nothing, any more than the gênerai 
term 'manufacture,' A chemical sait is, speaking generally, and net 
with scientific précision, thè combination of an acid and a base. A base 
is the union of a métal and oxygen. It is a most gênerai term. I can- 
not think that, within the meaning of the statute, the term 'chemical 
compoupd and sait' enumerates the article of biehrçmate of soda." The 
jury thereupon, under the direction of the court, rendered a verdict for 
the défendant. 

It thus ajppears that, in the cases whej-e the chemical compound clause 
bas corne before the courts for construction, it has been held not to con- 
stitute sucji an enumeration as to take an article out from the opération 
of the similitude clause, that the term, "chemical compound or sait," is 
so gênerai that it is scarcely less an enumeration than section 2513, which 
assesses a certain duty on "ail articles manufactured, in whole or in part, 
not herein.,enumerated or providéd for," 

Ithinfcj upon considération, though I was by no means free from 
doubt atthe héaring, that the view adopted by ihe courts in Biddle v. 
Hartranji and Mtson v. Robertson is correct. It sééms to me to hold 
otherwise w©uld open the doors to the évasions of the law commented 
MponixiSiuartv.MàxweUanà Arthur V. Fox. 

Nor "do I think this conclusion in conflict with ArOiur v. Svssfidd or 
Smythe v. Fhlce. The terms " ail manufactures of glass or of which glass 
shall be a component material," or "ail manufactures of steel or of which 
steel shall be a component part," or "manufactures of silk or qf which 
siik is the component of chief value," may be held to be an enumera- 
tion of articles by spécial description, because they cover only those ar- 
ticles made in whole or in part of a spécifie thing, and therefore there is 
little room for évasion of the revenue; whereas, the term " chemical com- 
pound" is so broad and gênerai in its character that, if construed to be 
an enumeration and so shut out the similitude clahse, it might resuit in 
much abuse. It is said that in the cases cited section 2499 was held to 
govern only where the import bore a similitude to the enumerated article, 
and that' it îs now sought to apply another paragraph of the same clause, 
that relating to articles manufactured from two or more materials. It is 
manifest, however, that if section 2499 can be invoked at ail in cases of 
a non-enumèrated chemical compound, ail its provisions should be ex- 
amined, The reasoning of the court in Arthur v. Fox is to the effect 
that, if nothirig îs found to which the import bears the requisite simili- 
tude, then an inquiry is to be instituted as to its component materials, 
and a duty assessed at the highest rates chargeable on any of the ma- 
terials. 

The second position of thè plaintifF, that alizârihe assistant is dutia- 
ble under section 2513 as a non-enumerated manufectured article, is 
clearly untenable, from what has already been said. 

My opinion is, while admitting that the question is not free from dif- 
ficulty, that judgmeiit should beentered for the défendant; and it is so 
ordered. ' 
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Hbddbn ». IsELiN and othera. 
{CireuitOwrt, 8. B.New York. June 28, 1887.) 

1. RavBiroii Laws— Rbappbaibbment— Febs— Skcwion 2980, Rbt. St. 

Section' 8980, Rev. :8t. Ut! B.,. provides that, wliere au importer is dissatis- 
fled ■vrith an appraisement. he may f orthwith give notice in writing to fhe 
collecter, >7li6, on receipt thereof, shall sélect one discreét and experienced 
merchànt, fainiliar witKthe character and value of tHe goods in question, to 
be associated with one of the gênerai appraisers, to examine and appraise 
them; the coUector, in cage tljey disagree, to décide t)etw«eh themî and that 
such appraisement shall "bé' final. There is no statute declaring wlio shall pay 
the merdlant appraiser, btit article 473, Itegulations Sect. Treas. 1883, directs 

; coUectpr^ nff^ to deliver merchandise tbus reappraised without payment of 
the fées of, the merchànt appraiser by the importer, at the rate of flve dollars 

. per diem. 'Held, that such charge on the importer is an unlawfùl exaction, and 
that t^è'expenses of reappralsement must be borne by the government. 
FUIdtn Yi.^^r^ee, 3 Blatchf. 120, distinguished. 

2. Same— IiiLEOAL Fbes— Section 2636, Rev. St. 

Section 8686, Rev. ^t. U. S., provides that "everyofflcér bf the cnstoms who 
detnandfl'tfrreceiveâ tiny other orgreater fee, compensation, orreward than is 
allowe^ ;by; law;, , f qr^ perf ormine any duty or service reqnired of him by law, 
shall be, liâble to ,a penaltr of fSOO for each offense recoverable to the use oi 
thépàrty tiggriev'ed. Heid, cùnsiruing this section in connection with sec- 
tions 1987v'^âl,iâ0â2,' in parirnateHa, that it is intended to bppl^ only to ex- 
tortion, and does not contemplate mulcting a collector for.çxactin^ a deposit 
to cover the fées of a. merchant'appraiser, pursuant to the régulation of the 
secret'ary 'of the treasury. 

ylfeïancfer P. ^eteAtwn, for défendants iu error. 

ifenry C,( PiotÉ, Asst. U. Si Atty., for plaintiff in error, 

WAtLACB, J.i, This action was.brought in the district court to re- 
cover a penalty under the provisipns of section 2636, Rev. St. U. S. 
See 28 Eed. Eep, 416. The statute is as follows: 

"Every offlcer of the customs who demanda or receiyea any other or greater 
iee, compensation, or reward than is allowed by law for performing any duty 
ç^ service required Jrom him by law, shall be liable to a penalty of $200 for 
ëach oifensè, recoverable to the use of the party aggrieved." 

A verdict was repdered for , the plaintiffs; and the défendant brings 
this writ pf error to revieiw the judgment entered upon the verdict. It 
appeared: upon the trial that in July, 1885, the plaint}ffs imported cer- 
tain merchandise into the port of New York, of which port the défend- 
ant was. cqlleqtor, which was appraised for duty in advanee of the in- 
voice valuation. , Being disçatisfied with the appraisement, the plaintiffs 
gave notice of such dissatisfaction to the collector, and at the same time 
deposited \yith a, clerk in the cashier's office at the custom-house the 
8um of $10 wherewith to pay a fee of the merchànt appraiser on the re- 
appralsement. The collector was not présent when the $10 was so de- 
posited,, but, by a régulation of the secretary of the treasury, (article 
472, RegulatîonB 1883,) colleotors were directed not to permit a delivery 
to importera of merchandise reappraised without payment of compensa- 
tion at the rate of five dollars pej* âàm, to the merchànt appraiser; and, 
pursuant to this régulation, and in order to secure such payment, it 
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was the practiqe of the collector to require such a deposit to be made. 
Theréiipon thè collector sçlécted a merchant appraiser; the reappraise- 
ment was made; the merchant appraiser was paid $2.50 for his com- 
pensation; and the balance of the deposit was refanded to the défend- 
ants in error. The exaction of this sum of $2.50 is the foundation of 
the présent suit. It was not claimed upon the trial that an excessive 
compensation was exacted for the services of the merchant appraiser, 
but thé theory of the action was that there was no statute authorizing 
the pàyment of any compensation to a merchant appraiser, aiid there- 
foi"e that nothing should hâve been exacted of the plaintif? as compensa- 
tion for his services. 

At the dose of the évidence thé judge instructed the jury, in substance, 
that there was no statute which authorized the imposition of any charge 
upon the plaintiflFs for the reappraisement of merchandise; tiiat the re- 
appraisement was a part of the System prescribied by law for ascertaining 
the value of importations; that it was a mattér of right for the importer 
to hâve a reappraisement wheh dissatisfied with the appraiser's valua- 
tion; that it then became the coUector's duty to appoint: a merchant ap- 
praiser; ônd that any charge for the services of the merchant appraiser 
must be borne by the govemment. He submittedtwo questions of fact 
to thè jury, instructing them that they were to détermine, — Mrd^ whether 
the paynient in question was a yolùntary payinent or hot; and, seamdly, 
whether the collector received the money tbrough a subordinate îts a 
condition of going on with thé reappraisement. Among other instruc- 
tions requested in behalf of the défendant, the judge was requested to 
direct the jiiry to find a verdict for the défendant upon the groupd that 
the évidence Was not èufficient tô establish a cause of action, The ex- 
ception to this, instructi'op is suSicient, in the viewtaken of the meaning 
of the statute 'imposing the penalty, to présent the matériel questions 
now brougbt up for considération. ■ 

The plaintiff in error now insista that the ruling of the district judge 
that the change made for the compensation of the merchant appraiser 
was unauthbrized, is error. This objection goesto the foundation of the 
aictîoti. The services for which compensation was exacted are performed 
by virtue of secticm 2930, Rev. St. U. S., which provides that if the 
importer shall be dissatisfied with the appraisement he may forthwith 
give notice, tô the collector in writing, on the receipt of which the coL 
lector shall sélect one discreet and experienced merchant, to be associ- 
ated with une of the gênerai appraisers, familiar with the character and 
value of the goods in question, to examine and appraise thé same; and 
if thèy disagree thé collector shall décide between them, and the appraise- 
ment thùs détéï-mined shall be final, ànd deemed to be the trùe value. 
There is no spécifie provision of law declaring how or by whom the mer- 
chant appraiser thus selected is to be paid, of what coïnpensatio» is to 
be allowèd him for his services. Prior to the act of August 30, 1842, 
the merchant appraisers called in upon a reappraisement wére émployed 
by the impàfter, and.by the terms of the stàtjute "at his ôwn expensè;" 
but thàtàct vested the sélection of the merchant appraiser in the cdlector, 
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and did not contaîn the provisions previously existing for theîr compen- 
sation. Consequently that act leffc the whole subject.ofthpir compensa- 
tion, and, whether it is to be paid by the importer or bythe government, 
to implication. As the discharge of the duties devolving upon raerchant 
appraisers was not compulsory, congress must hâve contemplated that 
they would not serve without compensation, and that they were to be 
paid either by the importer, as formerly, or by the government. 

Shortly after the enactment of the act of August 30, 1842, the ques- 
tion arose in this court whether the fées of merchant appraisers were 
to be paid by the importer, and it was decided that a reappraisement 
under that act was at the expense of the importer, and he was bound to 
offer the fées of the appraiser in order to put the collector in the wrong 
for not ordering the reappraisement. . Fiddenv. Lavorence^Z Blatchf. 120. 
Thig question was, however, only incidentally under considération in 
that case, and does not appear to bave been discussed by counsel; and, 
as the ruling upon the other points involved were décisive^ its determi-i 
nation was not necessary tothe décision of the case, and ought not to be 
controlling now. If there were any reason to suppose that the changes 
intrpduced bythe act of 1842 had, bçen brought to the attention of the 
court, what was^aid, althoug];i obiter, woqld be entitled to the highest 
respect, as indicating the çpinion of judges of great learning and great 
familiarity with ail questions réspecting the interprétation and construc- 
tion of the revenue laws. 

The plaintiflf in error relies upon the construction of the law adopted 
by thetreasury department, and, as is claimed, consistently adhered to 
by that department ever since the act of August 30, 1842, went into ef- 
fect. The only évidence in the record of this construction is found in 
the régulation of 1883, although tliere is no reason to doubt the state- 
ment in the brief of the attorney of the United States that this régulation 
embodies the practice of the treasury department ever since the act of 
1842 was passed; and this statement is nôt controverted by the counsel 
for the défendants in error. ïhe concession does not materially assist 
the plaintiffs in error. Although in the construction of a doubtful and 
ambiguous law the contemporaneous and continuons construction of 
those who are called upon to act under the law, and are appointed to 
carry its provisions into efifect, is entitled to great respect, (Edwards v. , 
I)q^hy, 12 Wheat. 206; U. 8. v. Moore, 95 U. S. 760; TJ. S. v. HUl, 120 
U. S, 169, 7 Sup, Ct. Rep. 610,) their interprétation is only controll- 
ing wheré the language of the law is ambiguous. The, court must look 
to the laws themselves, and not to the construction placed upon them 
by thé heads of departments, although thèse are entitled to great respect, 
and will always be weighed by the court in cases of doubt or ambiguity. 
There is no ambiguity, and no room for différence of opinion, as to the 
rneaning of the language of section 2930, nor has there been since the 
act of 1842. Congress omitted to make any provision subjecting the 
importer to the expense of a reappraisement, or for the compensation of 
merchant appraisers, in the act of 1842, and bas never made any since 
that act. This may hâve been an oversight, but it is not the province 



of the court to correct it. EqUally well ît may hâve been the deliberaté 
purpose, of congress not to subject the importer to the expense of a reap- 
praisement when he was no longer permitted to sélect the merchant ap- 
praisers. No principle is better settled than that a tax, or charge in the 
nature of a tax, upon the citizen/ can only be created ,by plain and ,ex- 
plicit langnage. Adaim y. Bancroft, 3 Sum. 387. Hère it was sought 
to be raised by silence. It, must be held that there was no légal author- 
ity for the exaction. 

Although the fee charged for the services of the; merchant appr£|,iser 
was an unlawful exaction, the pl^intiffs were not entitled to recpver the 
penalty prescribed by section ^636. The section is obviously intended 
to: impose a penalty as a punishment for extortion by pfficers of the eus- 
tonis, and the mère statement of the proposition that sUich a stàtute conj 
tem plates the mulcting of a collecter for an ac]t done in the hon^est disr 
charge ofhisduty, and in obédience to the régulation of the secr0a,Typf 
the treaâury, suggests a doubt whether this statute is /airiy capable of 
Buch an interprétation. Unless the language, read in connectipii with 
other statutes in j)an maferia, requires suçh a meaning,-it is.notjltp he 
suppQsed that congress intended to visit an act perforrped fronji inotivës 
which the,;law recognizes as upright and c^mmjendable with ar seye^^e 
penalty, It bas alwayg been held that extortion proceeds onlyjfrojïii <a 
corrupt mind. People v. Whaley, 6,Cow. 66i; Opm. y, Shedi.X M&^t 
227; Jacobsv. Com., 2 Leigh. 709; State v. Stotts, 5 Blackf. 460; Cutter 
y. Sta<e, 36 N. J. Law, 125i 

The sectionis a re-enactfnent of section 73 of the actof March2*1799. 
The original provision bas never been expressly repealed, but, sinçe it 
first found a place among the statutes, the revenue laws bave been'so 
conipletely remodeled in référence to the liability of the customs officers 
for duties, charges, or fées unlawfuUy exacted, and as respects the remé- 
dies pf importers and others interested in contesting such exactions, jthat 
the provision in question bas long been practically obsolète. Np decisr 
ion is found in the reports in which this statute bas ever been resorted 
to as the foundation of an action; but suits to r^oover fées illegally ex- 
acted by customs oflScers hâve been brought in the form of the ordinapy 
action of asmmpsil. Ogdenv. Maxwell, 3 Blatchf. 319; Barber v. ^helli, 
107U. S. 617, 2Sup. Ct.,Eep, 301. , ; 

By the act of March 3, 1863, § 12, (12 St. 741,) now section 987 pf 
the Revised Statutes, con^ess enacted that when, in any suitpj; proceedr 
ing against a coUector or other officer of the revenue for any act done by 
him in the performance of bis officiai duty, the court certifies that there 
was probable cause for the act done, or that he acted under thedirection 
of the secretary of the treasury or other proper officer pf the government, 
no exécution shall issue against such collecter or other officer, but the 
amount recovered shall, upon final judgment, be paid out of the proper 
appropriation from the treasury. The efifect of this statute is, when a 
certifiçate is given, to practically couvert the suit against the officer into 
a claiin against the UnitedjStates, U. S. \. Shmn^n, 98 V, S. ^65, 
667. However it may hâve beçn befpre, since the mactment pf thiB 
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fyfôvifeïoa ît is plàîti ttiat tbe*ïsiws( of coligress 3o not oontemplate the 
pUîiishment of an office* Of %be TéVeiiùe, by penalty or otherwise, forany 
act dône in the hoflest dièc^àïge of his duty^ dr in obédience to the dir 
rection oî'thehead of thë'department. - 

- Whttt %aslôftof the statiite of 1799, after the act of 1863, was still 
fùrthèr cuTtaiièd iand emaseUlàtedby the act of June 80, 1864, now 
foutid insedtions 2931, !2932JRev] St. U. S. By that act (sections 14, 
15) the décision of the coUectors of customs, "as to ail fées, charges, and 
èxàetiong ôf whateverchâfeêtët" felairdedby them, or any ofScers under 
them, in the» peribhnance of th'ôir officiai duty , Was made "final and con- 
clusive àgàiîiet'all persons interèsted in stich fées, chaiiges, or exactions," 
■unleSs â'ptotiegt wassérved ànd'feil àppeal takenfrom the décision tothe 
^écretaty of thë treàsuiry. Thetact further provided that no suit should 
be màiôïalnëd in aûy court fo* the recovëry of any suoh fées or charges 
uritil thé décision of the secretary bn such appeal, or onlesshis décision 
shoxdd be délayed mOre tha:n 90'days. The effect of tbis act, in a suit 
brought ag^iflSt a coUectûr ûf ctistoms to recover fées illegally exacted 
by hiih, was bonsidered itt ^iëcotttt in Shaw v. GrinneU, 9 Blatchf. 
471; ânditwks hëld that thé fefehaving been exactéd by the collector 
ÎD the ïJerfôttoàncé of bis officiai duty, aiid the plaintiffnot having taken 
an apjieài tô the Secretary of thé treasury, the action could not be main- 
tainëd,^alibèâgh the exaction #as illégal. 

Thus it appëars that ait the tiàlé of thé revision of the statutes in 1873 
the décision of the collector was final as to the legality of the fee exacted 
ôf an iiàpàîtét, unléss ftn àppealwere taken to the seeretary of the treas- 
ury; ând%henevèr an offieèr of the customs, or atly ôther officer of thé 
revenue, 'wiEls'sned fot èxacting à féeV or doing aiiy ôthôr act pursuant to 
the direction ôf the head bf his dëpartment, he was èntitled to a certifi- 
cate Whi<Jh in légal effect absolvéd him from persorial liability, and trans- 
itiuted thô'^tiëè of action into a demand agâiiist the govërnment. To 
this extént the provisions of the law of 1799 were sùpeitseded, and, if 
ibey had lïot béen reproduced iù thé Revision, it would seem doubtful 
whethertHey were still in force. ''Asj however; the law was' retaîned in 
thé Revisioù bf the statiitèB, sothé'éffect and meanîng EOtist be given to 
ît. ' But it is tô be read îri connection with the provisions of the acts of 
1863 and 1864, referred to, whichare alsb retainëd in the Revision, 
'ïl^dîng «he three seëtîôhsîtogéther'(2636, 1987, and 2932) as m pari 
Thtttem^ and '#ithclut referettcè tb othët' provisions of the Revised Statutes 
Whiëh mày'âtill' ihore i^striôt thé ni'éaning of section 2686vthe only efifeet 
^at oHii bô givén' td' that 'feëction 'is' to eonstruë it âS «uthorizing an action 
Mgaînst an -offîèër' for a perialty wheft he bas exacted fées under circum- 
etances whiëh-àb hôt entitlë hiïn tb'tl certificate pursuant to section 1987, 
àîid after' thë peïson aggrieved bas tàken an appeal to the seeretary of thé 
trëasulry puî^sûSnt tô section 2982; If, upon iin appeal to the secretar}' 
Of the trëasilij^î 'that ôfflcei* adopta ia.nd sanctions the act' of the collector 
or othëi' ttfflb^ bf customs chargéd with éxacting an -illégal fee, it may 
welî be aysiiilied that the exaction was of a chaTacter which ehtitles the 
^ffiteë^ tfa 'a 'OéïtiScatebf probable cause. ' 
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The évidence upoQ the itrial of this action did not'tei^d ,to make a case 
falling within the section as tbiis construëd. On thé contrary, it showed 
that the défendant eiacted the fee charged for the services 6f the mer- 
chant appraisér in piursuàtice of the régulations ôf thé Secretary of the 
treasury. The defendsint ^as therefore çîititléd tb the instruction that 
the evideinôe was not suflâcï^nt to establish a cause of action. 

The judfment is aeoordingly reversed. ,, 



Diamond Màtoh Co. ». Unitei) States. ,, 

{^(Mreuii Omrt, p/ConneeUcvi. june 23, 1887.) 

Bond m IimiiMNrrT— ExAdriôSr GotOBi! Oincn— CowoinsBioNEB ov Istbbsat. 
^ ■Rbvèîrjîi. ■''<'■ ' ■■ ■ ■' .' .:'* .''■ 

, 4- IJÇnd pf indemnity fçr the cost of manuf acture» r|o advaace ot ordera, ^f 
an eatimated three-months supply of privàte dle-stamps, made in accprdance 
with a régulation of tliè commissionet of intentai revenue, and givéri^y the 
obligoc la order to obtain, in tlie transaction of hisibusiness, an acComm^da- 
Jtipn whjji^ the comn^iBsionçr might properhr entend, but was not legally ye- 
Quired îo grant, is not void upon the ground that it was e^^ted colore <0m, 
or'foi'yraiitof considéràtioh;'- ''■'■■ ■ ' 

ffréen 15. iîawn, fôr plaintiff. 

Zéi(?i8lS.'iStarito7i, II. S. Atty., foi- thé United States. 

Wallace, J. This writ of error is brought to review a jUdgmënt' ôf 
the district court in faVor-of the United Statea, and against the plairrtiff 
in erTOTi The action was,' by stipulaltion, tried before a référée- The 
findings bf the refereé Wéré çonfirmed by the district court. Thesuît 
•was htought upon a bond èon^aining the îbllowirïg coiiditiong: 

" The conditions of the ,1 çiregoing obligation are suçh tliat whereas, the said 
Diarniond Match Company is a proprietor bl articles subject to stampdi^tyun- 
der èidjeduie, A, and under the provisions of section 34^3, Bev. St. U. g., 
hasfurnisih^ vyithoutexpenseto the United States its own dies, or designs 
Jor stami^ to be used thçreoa; and whereag, the said Diamond AÎatçh Com- 
pany is.^esirous of avoiding the delays in the receipt pf such of the sfpresaid 
stamps as>i,t «nay from time to time order, which would.be uiiavpidable i£ the 
Bame were not printed ancj prepared for issue prior tp thè receipt pf the order 
by the oommissipner of internai revenue; ançl whereas, the said the Cianiond 
Match Cp^tipany has requested, or may hereafter request, the copimisBiçner of 
iiitemal revenue tb prépare and hold, subjeet to its order, and tp fe^p ,^t ail 
times on hand, an estimated three-monthis supply pf the stamps aJEprjB^aid, 
the estimate of such supply having been made and flled with thf said cpm- 
missioner, of internai revenue by the s^id the Diamend Ma,tçh Ooinpany: 
Now, therefore, if tbe 8ai4: the I>iamond Match Cpmpany shalï, iijKlieneYer 
requested so, to do.by thç^.ÉSçiid commissipner of interne revenue, well and 
truly pay,,or cause tobe p^jd\ to the treasurer of the United States, for the 
use of the Unite4 States,. ^1 and every such sum or sums of mbnéy as the 
commissioner of internai reyenue shall çertify to havé been paid by the United 
States for the paper, p^ntipg, gumming, Euid perforating, and prepanug for 
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isâue, 6f tlie stàmps herein referred to, thé same havîng been prepared în ao- 
cordaiice with the estitn'ate of thé said th« Diamond Match Oompany, which 
ipny at any time be found by said commissioner to havefeeen printed for a 

içragçf pçriod than three îupnths, (exclusive, however, of Sfieh stanops as may 
iàv.e beeji printed >vithiii the threé months iiext precèding the expiration, 
by 're^p^al or otherWisé, et ail làws l'equiririg the uséthereof,) butnotpùr- 
chased by the said the Diamond Match Company, thenthis "obligation to be 
void, and of no effect; otherwise tô be and femain in full fôroe and virttie." 

It appears by the record that, prior to the repeal of the law imposing a 
tax on matches, the government kept on hand two kinds of internai revenue 
stamps: First, gênerai stamps of a common design, and for sale to and to 
be used by ail parties ■ç^ho might need^themj ,s,econdly, private die-stamps, 
which were printed fïohi'dies eiigraVed %r particule parties from spécial 
designs, each party providipg at its OTi^^n expense and pwning its die and 
plate, and being àloné èrititlèd to rècëive stàtîips printed therefrom. The 
présent (CçoPjtroversyTeJ^t^s to th^^epqjçiiilfiodof, stamps nai;ied. Before 
September 30, 1876, it had been the custom of the govemment to allow, 
Trithodît' àûy iadëmnity ■àgâinst loss', the printîng of private die-stampa 
în accordance with thé estimâtes that the die-ôwner^, furiiished of theii 
aliticipated neetls. Shortly before that date it was diseovered that large 
quàntitiëëôfsuch stamps' were on >h^hd which had been pritotèd id ac- 
cordance with tlie éstimaies therefor.'ahd h^d.,iiever beçn purchase4,'and 
which never would be purchased, because the parties who had given the 
estimâtes, and for whom the stamps were printed, had gone ont of busi- 
ness. Thereupon the cbmmissiolier :pf internai rjevenue established a 
régulation promulgated in a circular of the date of September 30, 1876, 
whieh'was-as foUows: ,.■ ' • . ■ ■ 

1 'lit appears that itbas herétofore beéh the practice ofthia office to print 
sàpplies of private-die prôprietary stamps, in anticipation of orders therefor 
l^rpm the person, flrm, or corporation f urnishing the design, and, in the event 
of the failure „or retirement from business, frorn any cause, of such person, 
firm, pr corporation, thp government bas beén subjected to a losspf the amount 
'expénded for paper, and the printingarid préparation for issue of the stamps 
leît on hand. It is believed that this Pffice is riot wàn-anted in subjecting the 
•government to losses of thlS Charaoter, and that the printing of private die- 
stamps before the receiptbf orders therefor should be discontinued, or that 
proper measures should be tâfeen to secure the government against losses aris- 
ing, from such printing. In, future, therefore, such persons, ôrms, or corpo- 
rations as order stamps prïrited from privàté dîes, and désire to avoid the dé- 
laya conséquent upon thè printing and préparation of thé stamps subséquent 
to'thè iecèipt of an order therefor, wiïl be required to exécute and flle in this 
pfflcë a bond conditioned fPt the paynient to the treaa urer of the United Staîes, 
'for thé usé of the United Stdtes, whenever so required by the commissioner 
•ôf internai revenue, of such sum or sums as may bave been pald by the treas- 
ury départment for the papér upoh which the stamps are printed; together 
W*ith the printing, perforàting, gumming, and preparing for issue of private- 
dief proprletary stamps, net exceeding àni estlmated thfee-months supply, as 
■taày be prepared ùnder the tiîrectlons of the commissioner of internai revenue, 
■ftijaccôi'dance with the estimate and request of thè person, flrm, or eorpora- 
'ïion prderittg the same. "Afterthe apprêtai bf tbe bond, or simultaneously 
'■çj^ith the flling thereôf, àh estitnate of a ■three-iHohths average consumption 
oi stamps should be made by the person, 'ffiriiiî or corporation desirîng stamps 
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priritëd in anticipation of brders, and tlie same shonld be accompanied by 9 
requëst thàit such number be printed, and kept continuously on hand, awaitr 
ing orders therefor," 

The bond in suit waS èxecuted by the Diamond Match Company at 
the request of the commissibhër of internai revenue, and in pursuance 
of the régulation set fprth, after the company had ineffectuaUy tried to 
induce the commissibnër to recède from his régulation. In April, 1881, 
the Diamond Match Company became the successor of several match 
irianUfaciuring companies which had previously existed, was thereafter 
the owner of 31 dies, wâs the largest match manufactory in the country, 
and waS contihùbuslyrieeding' from 300,000 to 400,000 stamps per 
month, duriiig the bùSy séàSbn of the year. It was a convenience to 
the çomî^àny that thé'''govërnmënt should hâve on hand constantly an 
adéquate ëupply of stamps, ijrinted on its own dies, so that orders could 
bè iriamédiately filled, and it ivas also of pecuniary benefit not to be 
cbDûpellèd to' antiçipate what quantity would be réquired in advànce, 
and order the pWhting in advance, from time tô time, and pay for the 
deliveries bf stamps as thëy'inight be madeunder such order. On May 
26, 1881, "the company gâvè the commissioner of internai revenue its 
éstimâtô of a three-moriths sUpply of its stamps for use, which was 
6â,7'50,Ô00, and requested that that number be kept on haind. After- 
wards, on January 27, 1882; the défendant requested that 1,890,000 
morestamps should be kept on hand by the commissioner of internai 
revenue. Thereafter the quantity thus requested, prepared ready for 
lise, was kept in stock by the commissioner. By the act of March 3, 
1883, the tâi imposed upon matches by section 3419 of the ReVised 
Statutes was repeâled, the act to take effect July 1, 1883, and the day 
aftet the rëpeal statute took effect the internai revenue department had 
on hand 43,133,741 stamps, printed from the private dies of the com- 
pany, at its request. The expense of manufacturing thèse stamps had 
been $4,364.37. 

It is now alleged as error that the bond in question was not requirèd 
or authorized by law, and was exacted by the commissioner of internai 
revenue colore qffidi, and is therefore void. No other errors are alleged 
by the plaintiff in error. The real question to be determined is whether 
there was a vàlid considération for the bond. No statute directed the 
commissioner of the internai revenue to require, or prescribed the giving, 
of sùch a bond. But it cannot be maintained that the bond was not 
given volnntarily, or was exacted œlore offiài by the commissioner, if it 
was given by the obliger in order to promote its own convenience, and 
obtain an accommodation in the transaction of its business with the in- 
ternai revenue department which the govemment was under no obliga- 
tion to provide. 

As early as in the case of U. S. v. Tingey, 5 Pet. 115, it was held 
that a bond not prescribed by law, but voluntarily given to the United 
States, is a valid obligation; and tHat the United States bave a right to 
enter into a contract not prohibited bj' law, and appropriate to the just 
exercise of their powers, through the instrumentality of the proper de- 
v.3lF.no.5— 18 
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partment to.which thpse pow;ers are confidedj and that the rîgbt tp take 
8 boHdtto séoxiTe the government for public moneys inferùstied to an agent 
is an incident to the duties belonging to such a department^ The doc- 
trine; of that iease was rfjiterated in &. S. v. Bradley, 10 Pet, 343, and 
has been foUowed in Tyler v. Hcmd, 7 How. 673; U. S. v. Kodson, 10 
WaU. 396; aqd, tr. (S. V. Ifora, 97 li. S. 4^3. 

InJmwpViU. S.., 106 U. S. 147, 1 Snp, (^t- Rep. 74, the court held 
tihat a bond taken by the commissioner of the internai revenue, payable to 
ihe United Statçs, conditioned that a manufacturer shpuld pay such sum 
as he should owe the United States for adhesive stamp^, although laken 
witho^t the aathprity of a statute, was binding at common law. 

It is thflrefore pply necessary to inquire whether the obligor in the 
présent bpiid exçcuted it in order toobtain a concession which was a 
matter pf favoE^ laijd not of right. The System of requiring taxes to be 
paid bythe u^e of sta.mps was adopted for the conyenience of the govern- 
ment, aodjjipt fpr the accommodation pf tax-payers; ?.,rid undoubtedly 
contemplated tliat the department charged^wjth the a^PQJiUistration pf thé 
internai revenue laws should pjrpyide 1$estamps reguired by theexigen- 
ciespf its bu?iiuess,and be atall times prepared tofumish themtp those 
who were entitled to use tbem. One of its provisions enacted that any 
proprietpr. pf: certain specified,. articles subject to stamp tax, including 
matches, sbpflld ihave the privilège, offumishing his own di^ or designs 
for staipps tp be iqsed thereon bjf.the commissioner of internai revenue, 
and directçd ;the Goiniuissioner of internai revenue to cause stamps to be 
made fron^ such dies fpr the sçparate use pf such proprietpr; and, when 
such ,staings;jvere used,:dispensed ,with scme pf the fprmalitics for can- 
cellatipn.prjespribpd when ordiuaiy stamps were used, , Section 3423, 
Rev. Çt. IJ. S.,, This was a provision for the accommodation pf the man- 
ufacturer. , Hp was not required;to avaii himself of it, but could use or- 
dinary stamps, if he preferred. Neither this section, nor any other pro- 
vision of the internai revenue law in force when the présent bond was 
executed) required ,the commissioner of internai revenue to keep on hand, 
in adyance pf prders frpm the, manufacturer, such a quaptity of stamps 
printed upon the die of the particulair manufacturer as the manufacturer 
might desircipi^any particuJLar quantity. If it should be conceded that 
it was the duty of the commissioner of internai revenue to keep on.hand 
such a quantity ofstaipps as a manufacturer of matches might at any 
time désire topurçhase, either for cash or on a crédit of 60 days, under 
section ^425, r^ev. St. U. S., it was not his duty, except so far as in his 
discrétion. the needs of the departiiient might require it to be done, to 
keep on hand, in advance of 9. purchase or order, any spécifie quantity pf 
.stamps made upon the, dies of a particular manufiicturer. He was under 
no obligation to print stamps in advance of orders, and run the risk of 
ithe loss. which; might ensue when the stamps were prepared for the use 
of particular persons who might npt need ail that were prepared, or might 
go out of business, or might préfet to purchase or order the ordinary 
stamps. No duty to the manufacturer required this by implication, be- 
cause the manufacturer could always procure the ordinary stamps which 
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it is to be aâsumed the depàrtment would hâve kt alltimes on hand; or 
he c»uîd, àthis option, purchase in advance of his présent needs, an- 
ticipa;ting the fature exigències of his business, and rdy upon obtaining 
a irepaymeùt of the amount paid for those not used, under the provisions 
of section 8426, Rev. St. U. S. 

In this View the r^ulation of the commissioner of internai revenue, 
ùnder which this bond was given, was a just and wise one. It was cal- 
ctilàled to indemnify the government against the risk of loss which those 
who desired toavail themselvesof exceptional facilities in their businefes 
with the depàrtment could ûot expect the government to assume. The 
bond was giVèii to obtain an accommodation which the commissioner of 
internai revenue might properly extend, but which he was not required 
bylawtogive. 

Thé jùdgment of the district Court is affirmed. 



Habvéy, Assignée, etc., v. Gàqb. 

(Œreuit Court, 2f. D. Mnoté. June 30, 1887.) 

Baskrottct— tStatutb op JiiMiTATioKs— Seotioït 6057, Kuv. 8t. 

Section 5057, Bev. St., proviàes that no suit, ëitlier at law or in equity, Shftll 
be inaintainàblè between an assignée in bankrnptcy anda person claimins an 
adverse' iatërest touching.anypropertjr transférable to oryested in saidas- 
signesi iOnlesB sucli suit be brought within two years f rom ^e time when such 
cause of action accrued for or against sucli assignée, Sàd, where tlie dë- 
fendtint o^tained two tax deeds made and irecordea in 1877 and 1880, to prop- 
ertyof which the plaintif^ as an assignée in bankrnptcy had beçome seized m 
1873, that a suit to set aside.said deeds, commenced by thè plaintifE as such 
assignée in 1888, was not maintainablê, it not having been broughtwithiu two 
years from the tinie the cause of action accrued< 

George A. DtiPuy, for complainant. 
A. N.Gage, fOT detendmi. 

Blodgett, J. The bill ifl this case charges that complainant was, on 
the Ist dày of December, 1873, byanorderof thiscourtsittingasa court 
of bankruptcj^, duly appointèd assignée of the Franklin Bank, a corpo- 
ration ôrgianized and doing business in the stiate pf Illinois, and under 
the laws of this state, which had been before that time duly adjudged 
bankrupt iri this court; that he duly qualified as such assignée, andhas 
sinçe beeh dischai^ng the duties of said office; that, byvirtue of his 
said office as assignée, complainant became seizedof a lot of land, which 
is specifically described in the bill, and is now in the abtual possession 
of said lot; that the defendaht, Henry H. Gage, holds two tax: deeds 
iipon the said lot, the first of which was issued to him by the county 
(ilerk of Co6k county on or about the tenth dàyiof FebrUary, 1877, and 
the pther of said tàx deeds was issued to him by saiid derk on or about the 
nineteënth day Ôf April, 1880. The bill also contains averments show- 
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ing that said tax deeds had been given in pursuance of tax sales for the 
non-payment of taxes which had been assessed on said lot since the ap- 
pointaient of the complainant as such assignée; and algo contains divers 
allégations and averments, charging that said taxes were iUegally as- 
sessed ; and that said tax titles, which hâve accrued in pursuance thereof, 
^re void by reason of various illégal proceedings which are charged; and 
that said tax deeds hâve been duly recorded upon the record of land 
titles in the county where said land is situated, so that said deeds are a 
cloud upon complainant's title to said property; and prays that, by rea- 
son of the iUegality of said taxes, and the irregularity of the proceedings 
whereby said deeds were obtained, said deeds raay be set aside, and de- 
clared inoperative as against complainant's title. 

The défendant has appeared, and pleaded, in substance, that the only 
title which complainant has in; aiid to the property io question was; ac- 
quired by him as such assignée in bankruptcy ; and averring that the de- 
fendant has become the owner in fee-simple of the said real éstate by 
virtue of said tax deeds; and that, ever since said deeds were issued to 
him, he has claimed title to said property in fee-simple adverse to that 
of the said complainant j and that he has Jield his said title so adversely 
to the said complainant ever since thé date of said deeds, respectively; 
and therefore insists and pleaçis jth^t (the right of actiçn stated in com- 
plainant's bill did not accrue within two years before the bill was filed; 
and that by section 6057, Rëv.-St. U. S., it is provided that "no suit, 
either at law or in equity, shall bé maintainable in àny court between 
an assignée in bankruptcy and a person claiming an adverse interest 
touching àûy property transférable to or vested in said assignée, unless 
such suit bebroaght within two years from the time when such cau&e of 
action accrued for or against such assignée;" and pleads such statute and 
said mattprs in bar to said bill of complaint. The Sufficiency of this 
plea has been argued before the court, the complainant insisting that, 
inasmuch as the cloud complained of in the bill did not exist at the time 
the complainant's title became vested in him, but accrued upon the title 
since the complainant became clothed with it, the bar pleaded is not op- 
erative as against him. 

I am cleàrly of opinion that the matter pleaded sets up a fuU and 
«omplete answer to the complainant's case. Banks v. Ogden, 2 Wall. 57; 
Phelan v. O'Brien, 13 Fed. Rep. 656. The obvions object of the bank- 
rupt act, and of the provision contained in section 5057, is to secure c^ 
lerity in the administration and closing up of bankrupt estâtes; hence it 
is made the duty oftlie. assignée to proceed within two years io remove 
any douds upon the title, or contest any adverse claim to any property 
of the bankrupt at the time he becomes invested with the title; and, as 
to clouds or adverse claims. which arise upon the title to the property 
after he becomes clothed With it, he must proceed within two years after 
his cause of action accrues; a,nd his cause of action accrues certainly as 
soon as the adverse title is asserted, and the record of such title made 
upon the land records. In this case it appears that one of thèse tax 
deeds was obtained and duly recorded in 1877, and the other in 1880, 
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and this suîtwasnotcommenced until Decemberll, 1886; so that mote 
than two years had passed after thèse tax deeds were made, and after a 
light of action to hâve them lemoved.as clouds uppn the complainant'a 
title, if they were cloijds, had accrued to the compïainant; and it cannot 
be allowed, I think, that this compïainant shall bê permitted to lie still, 
and let tax titles or other adverse titles to property held by him in bis 
représentative capacity accrue upon such property, and come into court, 
and seek relief by a bill in equity after the, two years which the law al- 
lows hini hâve expired. 

The plea is therefore held to be a good défense to the pause of action 
set out in the biU. 



Jn rç GiLBEET, U.S. Qom'r. 
., (Circuit Court, ir. D. If^m Tork. Apxil i,lS87.) 

L Unitbd States Commissioner— Officiai. IkliscoNDUCT— Evidencb. 

Charges of irïegular and illégal conduct on the p?irt of a circuit court com- 
missioner, in conspiring Witli others to manufacture business for the purpose 
of eztprtingi fées from the government, suçh as instituting prosecutions for 
frivolous offenses, procuring complaints to be made with knowledge of the 
inadequacy of the proof, etc., held not sustalned by the évidence adduced, in 
a proceeding looking to the removal of the commissioner from office. 

a. Same— Proïebbional Witnesses. 

the praçtice of encour?.ging prosecutions set on foot by "professional wit- 
nesses," who spend a large portion of their tlme in fèrreting out trivial and 
technical infractions of the revenue laws, solely for th« purpose of obtaining 
fées as witnesses, strongly condemned; the court intimating that its contiuu- 
ance wîll be deemed cause for removal. 

8. Same— JtTDiciAi, and Administrative Officebs. 

If it be necessary to employ spies and inforpiers to bring offenders to jus- 
tice, it should be done by the administrative not the judicial offlcers of the 
government. 

An examiner of the department of justice in October, 1886, made a 
report chàrging WiUiara W. Gilbert, a commissioner of the court, resid- 
ing at Roçhester, New York, with irregular ànd illégal conduct. This 
report, with the accompanying affidavits, was transmitted by the attor- 
ney gênerai to the court for such action as was deemed advisable. The 
court thereupon made an order, based upon thèse papers, requiring the 
commissioner to show cause at the January term why he should not be 
removed from office. A partial hearing was then had, and aii adjoum- 
ment was taken to enable the fespondent to pfoduce further évidence, 
and to give the United States attomey, who acted by request of the 
court, an opportunity to make a more extended examination of the 
charges contained in the report. The matter came on for final hearing 
àt the March term, 1887. 

W. F, GogsweU, for respondent. 

D. N. Lockwood, U. S. Atty., opposed. . 

Before Waxlack and Coxe, JJ. 
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Pee Curiàm. We hiave examinfed the report ofthe examiner witti th© 
accbiilpsriying affidavits, and theans^er and other docliiiients submitted 
by iîhe respondént, and hâve reached the conblusion thàt ail charges of 
conspitacy and of illégal and flishoriest conduet on thè part of the re- 
spondént are, unsupported by the proof. The United States attornej' 
frankly étated in open coUtt that, in his opinion, the respondént liad 
kept witliih the strict letter ofthé law, and that, after a careful investi- 
gation i he could produce no plroof àinnecting the respondént with any 
immoral or corrupt practices. , The attorney gênerai, in à communica- 
tion to the'ïéèpohdént, excHilfiatës' him from the dharge of conspiring 
with others to manufacture business for the purpose of extorting money 
from the government. Unquestionably the record discloses some cases 
of hardship, — prosecutions for frivolous offenses which should never 
hâve been commenced; but the number, considering the amount of 
business transacted, is not large; sind the suggestion that the respondént 
was instrumental in procuring the complaints to be made with a knowl- 
edge ofthe inadéquacy Of the proof is^founded entirely upon conjecture, 

The respondént is a respectable citizen of Rochester, where he has re- 
sided since hé left the army, at thé close of the war of the Rébellion, 
and the réputation which he has built up through years of patient and 
painstaking eûdeavor ought not to be assailed upon m ère suspicion . We 
are pleased.totoy that we do not'ônd any charge aSecting his integrity 
sustained by the proof. The most serious criticism made against the 
administration of his office is, in our judgnient, that he received the évi- 
dence ofwithesseè who spent a' largo portion of their time in ferreting 
out trivial and technical infractions of the revenue laws for the sole pur- 
posé of obtaining the fées ôf witnesses. In the greatraajorityof revenue 
cases presented to the respondént thèse "professional witnesses" appear., 
That they embarked in the business solely for the mbney they could 
maké is not denied, and their names appear with painfulregularity upon 
the roU of witnesses. It is true that this practice is not at ail corifined 
to Rochester. , It is true that the revenue laws canno,t be enforced if none 
but the ihost respectable members df Society can be.ealled to the witnëss 
stand. It is trué that if the proSecution of offénders becomes lax the, 
government wiil lose in revefaue maiiy times the amount now expended in 
fées. Ail this' is true, and yèt we are pf the opinion that the practice of 
tolerating the co-operation of this cJàSs bf informers, in the manner stated, 
is demoralizing, and tends to briiig the administration of justice in tlie 
fédéral courts intodisrepUte. If it be necessary to employ spies and in- 
formera to bring offénders to justice, itàhould be done by administrative 
ofBcers. 

There is, ;unquestionably, rôom for différence of opinion upon thîs 
siibject, and t^ô accept the statemèni df the respondént that he thought' 
it his duty' toWct upon ail cases which he considered meritorious,'n6 
matter by whom presented, or how supported. But, entertaiiiing the 
views we do upon this subject, we deem it propét to sày that héreafter 
we shall regard it as a suflicient cause for rémoval if a cqmmissioner abets 
or encourages the prosecution of violations of thé iiitè'riiâl revenue laws 
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set in motion by "professional witnesses." If the officers of the revenue, 
or the law officers of the government, do not deem the cases of sufficient 
«onsequence to institutei and. follow up prosecutions, commissioners, who 
are judicial officers,, and whoseonlyduty it is to hear cases when tbey 
are preçented, should not, directly or indirectly, instigate or countenance 
others in bringing criminal proceedings. Much less should they permit 
such cases to be brought by a class of men who aot merely from merce- 
nary motives, and cannot be expected to exercise judgment orgood sensé 
in discriminating between real and technical violations of the law. 
The order to show cause is discharged. 



ÂDAMs and others v. Hbisel. 
, , , LdrçvM OimrtjN.D. Ohio.E.D. April Term. 1887.) 

li Teabe-Mahk— What IT Mat CovBB.; 

: 4jW^P»>facturer of ehewinggum cannot obtaip a trademark for the forni 
of ^e.Bticks in which the gum is m^e. nor for thé pèculiar shape ànd déco- 
ration of the boxes in whichit is put upon thé market, nor for the partièdlar 
manner in which the gum is arranged in the boxes. : ' 

S). Si4Wi-TDBCIiAEATI0N— CteEWIN» QXJM. 

.^Manufacturera of chewing gnm flled their déclaration to the f ollowîng ef- 
fect: "Our trade-màrk conâists in the arbitfary word ' Sappota.' This has 

'generally been arrangea • » * in ornaméntal block letters, printed in 
pinki igradually ^ncreasing ip depth of color f rojn the letter ' 8 ' to thç lettfjr 
'A/ on an inclined line. and in connection with the word 'Tolu.' Àbovë th^ 
tright-iiànd part of thewbtds 'Sappota Tolu ' is the word 'Adam«;' and bôlow 

; the left-hand part are this words ' Chewing Gum;' but other forma x>f-type 
njay be çmployed» orit mfiy be ,differently ^rran^ed or colored, or the words 
^'jolu,' 'Adama,' and ' Che^fing Gum' maybeomitteaorchàngedatplèasiire, 
without materially altering the character of dur trade-mark, the essential 
featiireofwhichis the word 'Sappota.' " fiéW, that the trade-mark was cqn- 

, flj^eçl tOjthe name adopted, with the form and color of the letters used.in the 
prihtéd label on the inside of the lid of the paper bbx> and thàt it covtld not 
be bïoadénedj for the purposes of a suit for iniringement, soas to cover the 
whole box, with ail its ornaments and forma of putting ap the gum» and the 

. colora used in BÙch décorations. 

a, SAMB— ttAMES — iNPBINaBMBNT. 

The vênding of a variety of chewing gum under the name of "Heisel'a Elas- 
tîoTolu" is not an infringement of the trade-mark "Adams' Sappota Tolu 
Chewing Gum, " the similarity and resemblance between the two names not 
being such as to deceive a purchaser in buying the ârst for the secbnd. 

InGhaûcery. 

Qmrka P. Jaœhs, for complainants. 

E. Sowers and E. S. Blandin, for respondènts. 

Welkeb, J. The complainants allège that about the year 1884 , while 
doing business in the city of New York, they commehced the prépara- 
tion, manufacture; and sale of a certain form of chewing gum; and that 
they invented and composed therefor a tr^de-mark, which was wholly 
original with themselves, viz., "Sappota Tolu," and describe how they 
put up the gum, and the boxes in which it was packed, with letters and 
pictorial ornariients, with panels and borders ujsed upon such boxes; 
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and that they havecontinuousiy used thesaid trade-màrk, ttnd putupon 
niarket their gum in boxes labeled and décora ted as désflribed ; and al- 
lège tbat the défendant is using their trade-mark; and ask an injunction 
against the défendant to restrain hini from such use, and a decreefor 
damages. The défendant dénies the use of said trade-mark, or its in- 
fringement. 

The first question to settle is, what is the complainants' trade-mark? 
They insist that the name of "Sappota Tolu," printed on the inside lids 
of their boxes, as well as the form and décorations of their boxes, and 
the manner of putting up for raàrkët of their chewing gum^ altogether 
constitute their trade-mark. If that be so, then the défendant bas in- 
fringed ail of said indicia or parts of the complainants' trade-mark except 
the name of the manufactured chewing gum, and the name of the man- 
ufacturer thereof. : ,■ ■•( 

It is well settled that a person cannot obtain the monopoly incident 
to a trade-maTk by thë mère form Of a vendable commodity that may be 
adoj)ted. In this case the complainants could not obtai» a tra<ie-mark 
for the form of the sticks of chewifig gùm they miglit manufacture, nor 
by the use of a pepuliar form aiid Seçoration of the boies they imày use 
to hold the sticks of gum, nor in the manner in which the gum might 
be placed in the boxes. Thèse qualities and forms are common to thé 
manufacture, and may be made similar, without injury to others who 
may use the same forms. The complainants must, therefore, be restricted 
in their trade-mark to sprae well-defined and spécifie name or. device 
that may and does designate and distinguish their product of chewing 
gum from those of other manufacturera of a like article, and for like pur- 
poses. This mark may cônsist of the name Of the manufacttjrer, printed, 
branded, or stamped in a mode pecuiiar to itself, or a seal, a letter, a 
cipher, a monograra, or any sign or symbol, to so distinguish it as their 
product. Thèse symbols and eniblems, by.continued use, may be rec- 
ognized in trade as the mark of the goods of a particular person; and when 
80 adopted and used may constitute such a property as that no other 
manufacturer or trader has a right to affix them to .gôods of a similar 
description and character. In other words, that would authorize such 
manufacturer to hâve the exclusive use of such marks of bis goods, and 
in the use of vrhich he may be protected against ail infringers thereof. 

What is a trade-mark? A " mark" means to make a visible sign upon 
something; to afïix a significant mark to; to draw, eut, fasten, brand; a 
token upon, indicating or intimating something; to affix an indication to; 
to attach one's name or initiais to. Webst. Dict. A .trade-mark, there- 
fore, çonsists of the use in trade of such a mark, placed upon goods 
maàufactured by a particular person and placed in market with such 
màiks, for sale and trade. The' complainants undertook, in 1885, ta 
put upon record in the patent-office of the United States, under a par- 
ticular statute authorizing it to be done for spécial purposes, what they 
claimed to be their trade-mark for the manufactured product. In that 
application they describe, as they were required to do by the statute, in 
what their trade-mark consisted. They say: 
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"Our trade-mark consists in the arbitrary word ' Sappota.' This bas gen- 
erally been arranged as in the accompanying fac-similé, in which it appears 
in ornamental block letters, printed in pink, gradually increasing indepth of 
color from the letter ' S ' to the letter 'A,' on an inclined Une, and in connec- 
tion with the word ' Tolu.' Above the right-hand part of the words ' Sap- 
pota Tolu ' is the word ' Adams,' and below the left-hand part are the words 
• Chewing Gum,' but other forms of type may be employed, or it may be dif- 
ferently arranged or colored, or the words 'Tolu,' 'Adams,' and 'Chewing 
Gura' may be omitted or changed at pleasure, without materially alteringthe 
character of our trade-mark, the essential featlire of whiclj is the word ' Sap- 
pota.'" 

in the sanae déclaration they also say, "We hâve adopted for our use 
a trade-mark of chewing gnm of which the folio wing is a spécification," 
describing it as above; and they also say that " this mark bas been used 
continuously in business by us since 1878." 

Although the filing of this déclaration in the patent-office under the 
statuts gave thèse complainants no new rights for the purposes of this 
suit, and did not itself give them any tradç-mark rights, only such as 
the statute gave them, and dôes not in the least afifect their common4aw 
rights to, or remédies cohnectéd with, the right of a trade-mark, yet it 
does Very clearly show what, at that time, and before and since, saidap- 
plication wàs regarded by the complainants as their trade-mark, in what 
it specially consisted, and by .which déclaration and description their 
trade-mark must be und«rstood to have been adopted as so described. 
The complainants cannot now so broaden and eolarge their trade-mark 
as to cover the wholé box, vfitla ail its ornamçnts and forms of pûtting 
up the gum, and the colors used in such décorations, and thereby prcr 
vent others from using thèse forms of putting up gums for sale. 

The cornplainants' trade-mark, then, being confined to the liàme 
adopted, with the form and color of the letters used in the printed la- 
bel on the inside of the lid of the paper boxes as set out in the exhibit 
of their boxes, does the respondents infringé such tradis-mark? He does 
not use the name of "Sappota Tolu," but that of "Elastic Tolu." He 
does not use the name of "Adams," but that of " Heisel's;" nor does he 
use the arrangement of colors used by the complainants. Tbere is a gên- 
erai similarity of the boxes, and the form of the décorations, and arrange- 
ment of the ^um in the boxes; but, as thèse do not constitute the com- 
plainants' trade-mark, this use does not constitute any infringement. In 
the exercise of reasonable care by a purchaser, to ascertain Whether the 
complainants manufactured the gum said to be placed on the market by 
the défendant, and resembling it, no purchaser need be deceived in pur- 
chasing gum called " Elastic Tolu " for " Sappota Tolu " chewing gum. 
Such similarity and resemblance, being the test of infringement of a 
trade-mark, do not appear to that extent in this case as to authorize a 
decree for injunction, or any relief. 

The bill is dismissed, at costs of complainants. 

Jackson, Jf., having examined with me this case at chambers, fully 
çoncurs in this decree. 
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SiLL ■». Sawyer and others. 

{OireuU Court, S. I>. New Tork. inné n.tm.'i 

1. Patents fou TstnNTiowo — Iitpbovbment in Dating-Stampb— Oombinatioît 

— NOTELTT. \ 

Letters patent No. 185.862 were granted January 3, 1877, to Benjamin B. 
, Hill, ibr an improvement in dating-stàmps, the object ofthe invention being 
tlie' production bf a cliëap hand-stanip in wliicli' the year, month, and day 
mignt be printed to represent any given date. Tlie invention consisted of a 
stamp ti^C'ca^e of which wap made in two parts. .A séries of rolls were ar- 
rangea withiû the caàe, and thiére wfts à flxed bridge àt the lower end. End- 
1eJ9s rubber bands passediàiround thèse rolls, and also>around and overth» 
bridg«|.i By turning the rolls in one .direction, the figures or letters upon the 
bands were succéssively broughtlnto position for printing, and supported 
there by the square edge at the'liKOttoni of the bridge. The invention also s 
consisted of«n; annulai? recess arôiuigid- the rolls, wherO; the Jjands had their 
bearing filled with.a substance ■which would adhère to the hands, and thua 
increase traôïibh, prevent slippln^, and àid'in brînging the characters upon 
the rolls întè the proper positioA' for. printing. It appeared that each ele-- 
ment of the oortjbinatipn was known in t^e »rt prior to the invention, but the. 
combii^atiPn in question, in its entirety, had never heen produced, It also' 
appeared that the invention hàd been received by the ti-ade as a patented ar- 
ticle, and had breenipreViously recognized as such by the, défendant, who was 
contesting its Validity. -.Sis^, ^^t the patent was not Toid' for want of pat- 
. entablenovelty.; „ 

8.1 8aME— COMBÎÏf ATiqi*— CONSTEtJCTïÔN, 

'Where àir^thé éléments ôf a comttlhation are old in'art.but a patent is 
granted for a partiorilar combination çf them, the validity of which dépends 
upon the novelty of , such combinatioh, the patentée will be conflned striçtly 
to the combinàtioii as deséribéd àndclaimed by him. 
8.'BAm.b— EqurvÀiiENTS.' •■■ '•> :■.!,., !,•.> 

Where sevelral' patenta exist for coinbinations, ail producing thesamero^ 
.■ , , aults, but différent in their forma of (combination, the doctrine of équivalents 
nas ho application, and cànnot' be Invoked by One patentée to snppress 'the 
cOmbination of another. i' 

4.' SAMa-^lOTHINGilMBIÎT. - , , 

I 1 The said Hill patent is not infringed by the manufacture of stamps under 

' , letters patent granted October 33, 1883, to Willard W. Sawyer, wherein end- 

less rubber printing bands were used in a combination in which the frama 

: was not made in two parts, and in which there wei:e toothed wheels near the 

. , bottom of the frame for turning the bands in a method diSering from that of 

the Hill patent. 

Frédéric S. Betts and J. E. Hîndbn Hyde, for complaînant. 
Arthur V. Briééén atià Manuel A: Kursheedt, for défendants. 

CbxE, J. Thîs is an eqtiity action for infringement founded upoil 
letters patent Nb: 185,862, granted to the complainant January 2, 1877', 
fôt an improVeméût in dating-stampa. Thé object of the inveutor is to 
provide a cheap ïiknd-stamî) with which the year, month, and day may 
be printed to' f epTéSënt any givén date. The invention consista of a 
stamp the case of which is made in two parts. A séries of rolls are ar- 
ranged within the case- and theté'i's à fixed bridgeât its lower end. 
Endless ri;bbe^^ bands pass around thèse rolls, and also around or over the 
bridge: By'tlirnîiig the roUà in one direction, the figures dr letters ùpon 
the bands will be succéssively brought into position' fôr priiiting, and 
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supported theré by the èquaïe edge at the bottom of the bridgei The 
invention also consista Of an annular riecess around theroUs, where the 
bands bave their bearing, filled with any substance whJch will adhère to 
the bands, and thus increase traction, prevept slippiBg,;and aid in bring- 
ing the characters upon the roUs into the prpper position for printing. 

The only claim involved is as foUows: "(1) The combination of a 
séries of endless rubber printing bands, a corresponding séries of revolv- 
ing roli«, and a bearing. H, to support the type when being moved and 
used to print, ail substantially as and for the purpose described." 

The défenses are — Mrst, that the patent is void for lack of novelty and 
invention; «econd, that one Ri H. Sniith, andnot the patentée, vas the 
inventer; third, that the défendante do not infringe, 

Without entering minutely into the prioï art, it may be said, gener- 
ally, that at the date of the invention, in the fall of 1875, endless print- 
ing bands, having raised letteTS thereon, passing around a traction wheel 
at the top and a fixed bearing at the bottom, harid-stamps having a sé- 
ries of endlesp rubber printing bands extending around à central ellipti- 
cai core, the lower end of which bas a square edge, and opérâtes as a 
fixed bearing, and hand-stamps having endless rubber bands passing 
around tWbroUersso arranged that in printing the Ipwer roUér isheld 
stational^, TVere ail ôld. So were hand-stampâ with rubber strips at- 
tached to spools, upon which they are wound a.nd unwoUnd over a fixed 
bridge^ where the eharaoters are. brought into position for printing* Va- 
rions hand-stamps, employing métal type upon wheels and chains, were 
also weli known. In fact it may be fajrly stated that each élément of 
the combination of the first claim is found in the prior art. Sométimes, 
also, two of thèm are foùnd cômbined in analogous situations. For in- 
stance, had Dorman introduced the Davis traction wheel to advance 
each of the bands around the fixed bearing at the bottom of bis core, be 
would bave anticipated the compJainant's invention. It must be ad- 
mitted, hawever, that the Combination in question is not found in its 
entirety in any of the références; and although it did not require a high 
order of genius to produce it, yet sufficient inventive knack and intel- 
lectual dextèrity are found there to rescue the patent from the accusa- 
tion that it is void for want of patentable novelty. Especially is this 
trne in view of its réception by the trade» and the marked recognitipn of 
its validity by the défendant Sawyer. Narth Am&rîcan Irorir Works v. 
Mske, 30 Fed.' Rep. 622 ; WUcoxv.BookwaUer,39 0. G. 1200, ante, 22é; 
Smith V. Dental Vvkamte Ço., 93 U. S. 495; lAndsay v. Stein, 10 Fed. 
Rep. 907. 

The défense that the invention in question was made by Smith rather 
than the patentée is hardly sustained by the proofs. The testimony of 
the défendants in this behalf is successfuUy met bj' that of the complain- 
ant, the latter bdng supported by the very strông presumption arlsing 
from the patent itselifi If Smith were the invente?, it is hardly proba- 
ble that he Would ha^e permitted the complainant to takeout a patent 
without stroagër protest than the record discloses. At least, he would 
hâve required some tangible tmd definite acknowledgwent of bis rights. 
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Do ttie défendants infringe? This question is a perplexîng one, and 
the solution of it is surrounded • by unusual difficulties. An examina- 
tion of the authorities in analogoiïs cases, however, has confirmed and 
strengthened the impression fomied at the argument that the défendants 
do not inMnge. The consttuotion' placed upon the claim, in view of 
thé restrieted theater of opération, must necessarily be a narrow one. 
The défendants contend that it is necessary to include the frame as an 
implied élément of the combinationi not only because the prior art limits 
the invention to the précise fonin described, but also because the pat- 
entée himself so limits it by the minute and careful description of the 
frame in the spécification, and the spécifie référence in the claim to the 
bearing, H, which, as a part of the ftame, is east in (Jwo halves, and in 
that form is not, found in the défendants' stamp. Theré are many au- 
thorities whioh seem to justify even so limited a construction. In 
Bragg v. Fitch, 39 0. G. 829, 7 Sup. Ct. Rep. 978, at page 981, the su- 
prême court says: 

"It is obviotis from the foregoing review of prior patents' that the inven- 
tion of Bristol, if his snap-book contains a patentable invention, is but one 
in a séries of improvements ail having the same gênerai object and purpose; 
and tbat in constouing the claims of his patent they must be restrieted to the 
précise força and arrangement of parts described lu bis spécification, and to 
the purpose indicated therein." 

See, alBOi Sharp v. Riesmer, 119 U. S. 631, 7 Sup. Ct. Rep. 417; 
Gage v. Hemng, 107 U. S. 640, 2 Sup. Ct. Rep. 819; RaUroad Oo. v. 
Mellon, 104 U. S. 112; Snmo v. Lake Shore Ry. Go., 39 0. G. 1081, 18 
Fed. Rep. 602. 

Although the Construction urged by the défendants is, perhaps, un- 
necessarily severe, it is quite clear that a broad construction is impos- 
sible, and that the patentée must, at least, be confined strictly to the 
combination, the éléments of which, and their mode of opération, are 
■speeifiCally déséribed and distinctly clftimed by him. The défendants' 
àtamps are made under letters pîatent granted to the défendant Sawyer, 
October 23> 1888. The bands aire moved around andnipon a support- 
ing frame or core, the bottom of which forms a fixed bearing. At the 
top of the frame are three small roUers, whose function is to relieve the 
friction of the bands passing over the top of the core. Thèse rollers are 
■not found in the Sawyer patent. The bands are turned by three toothed 
wheels, placed near the bottom of the frame, which bear against the 
bands, and press them into the éoncavities of the core. The cogs on 
thèse wheels catch the projecting characters on the bands, and, as the 
whéels tum, tbe bands are fed around, and the letters and figures are 
brought into the desired position beneath the frame to make the im- 
print. The upper, or anti-friction, rollers do not opérette to feed the bands 
around,— they bave not sufflcient traction for ]that purpose,-^nor is their 
présence liecessary to hold the bands up tightly against the bearing at 
the bottom of the core. Clearly thèse are not the rolls of the patent. 
The action of the toothed wheels is that of the rack and pinion. The 
bands are not held in tension, which is essential to the proper action of 
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the complaînant's device, but are comparatively loose around tbe core. 
If the adhesive function 6f the complaînant's drums were removed, sa 
that the bands could be moved easily and withoUt friction, and between 
the drums and the bridgp a spur-wheel were introduced, the cogs of 
which wonld engage the type, and thus force the bands along, it would 
be the défendants' apparatus. But would it then be the patented ap- 
paratus? Would it net rather be the Dorman device, plus the cog- 
wheels? 

. The court does not lose sight pf the able and persuasive argument of 
the counsel for the complainant that the défendants' stamp containsa 
séries of endless rubber priniting bands, a fixed bearing over which they 
j-^vffly/if and. which supports the characters in a position for printing, 
and a séries of three toothed wheels, which operate to revolve, and to 
some extent support, the bands, the cogs being but an exaggerated rough- 
ness for producing traction. Nevertheless the défendants' roïls are not 
the rolls of the patent, and, although they produce similar results, they 
cannot be regarded as équivalents. This case, it is thought, belongs to 
that class of inventions where the doctrine of équivalents cannot be in- 
voked to suppress improvements on a well-known machine. Where 
change of form or combination only is involved, each inventor must be 
content with the structure described and claimed by him. McGormick v. 
Talcott, 20 How. 402; Burr vJ Duryee, 1 Wall. 631; RaUway Co. v. Sayles^ 

The relative rights of those who hâve improved the hand-stamp are 
,tfâl désèribèd by the patentée hiraself in a circular put out by him in 
ahswer iolwhat he regarded as the unfounded claims of Dorman. He 
sàys: "Dorman is entitled tohis spécial combination of endless bands 
.Tivitli the ^^Tticular device ^hown and claimed in his patent, and on the 
sâme ground am I entitled to the combination of endless bands with the 
device shown in my invention." And he might hâve added: "Saw3'er 
is entitled to the endless bands combined with the devices shown by 
him." Theidea is, with even greater clearness, expressed by the expert 
witness of the complainant as folio ws: 

"Most of the great inventions of the day are brought about by a séries of 
steps. One inventor may hâve conceived a new style of simplement, but with- 
put piâtting it in such a form aa to be a practically operative device. Another 
inventor goes a step further, and another inventor further still, and so on 
through a séries of steps, until some inventor devises the idea, and embodies 
it in suçM forin as to make what was before an impracticable bne. This last 
inventor may not hâve devised any radically new élément, or added to the 
machine anything of itself noVel, but he may hâve so combined old éléments 
in such a novel way as to produce a great Improvement on the state of the 
art existing bgfore his invention. This appears to me to be the case of the 
Hill patent under considération. Each of the éléments he introduced into 
bis stamp is qld, separately considered, but I do not jinderstand it to be nec- 
essaryin order to make an invention thatanysingle élément or a combination 
Sbàll be btoâdlynew." 

It is of this dass of inventions that the suprême court in Raibmy Cb, 
v.;»SQsyZg8,«ttpa, àt page 556, says: 
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"If one Inventor précèdes ail the pegt, awd strikes oufrspmetbtag whleh in- 
cjudes and nnderlies ail that they piodiic^, he acquires a monopoly, wd sûb- 
jects tiiem to tribute. But if the ady^nce tbwards the thing desiréd is grad- 
uai, and proceë^ stép by step, so tl;iat ûb one can claim the complété whole, 
theri eàch is entitled onlytô the spécifie fOrm of device whibb he ptoduees, 
and every other inventer is entitled to his own spéciflc form, so long as it dif- 
fers from those of his competitora, and dioes not include theirs. " 

Thô combinâtion of the défendants is not the combinatiôn of the first 
claim of the patent, and it must be held that they do not infringe. 
Brooksv.Fiàke, 15 How. 221; Gatifomia Pàving Go. v. SchoMce, 119 U. 
S. 401, 7 Sup; et. Rep. 391; ïïartà)ior7i v, Saginaw Barrd Co., 119 U. 
S.664, 7 SUp. et. Rep. 421; GWer v. WiU, 38 0. O. 1365, 7 Sup. Ct. 
Rep. 718; Newton v. Ihrst & BrOâl^ Co., 119 U. S. 373, 7 Sup. a. Rep. 
869. 

It follows that the bUl must be dismissed. 



PoNTiÀc Knit Boot Co. v. Merino Shoe Co. 

(Circuit Court, D, Maine. .Tune 3, 1887.) 

Patents for Inventions— Sttccbssite Assighmbnts— Pbiobitt— Tbust— Con- 

TEYANCK. ■ ; 

One who procures from an inventor and records an assignment of bis inter- 
est in the invention, 'vrith knoWledge of a prier unrecorded assignment, and 
tbereupon procures the patent tO bé issued in his own name, wiU be deeméd 
to holdthe title in trust foritbe flrst assignée, and the latter maycompela 
conveyance. . In Buch case the prier assignée is not Bufflciently protected with- 
out a conveyance,' since his right^ dépend upon notice, as to wfaich the record 
of the assignments can show nothing. 

In Equity. On demurrer to the prayer for relief. 

TTeKa W. Leggett and WiJOiam L. Putnam, for complàinant. 

I^it'ermore <fc Ftgft, for respondent. ,, - 

Webb, J. The bill shows the followîng facts: 

Prier to Jànuary 13, 1885, Samuel G. Alexander, claîming to be the 
inventor of ail improvément in fdt boots, with the intention of procur- 
ihg a patent therefor, caused spécifications and an application to be pré- 
pared; but beforç filing them in thé patent-office, on the date mentioned, 
he assigned ail his right and interest in his invention to C. E, Wakeman 
& Co. In the aasignment was a request that the letters patent should be 
granted and iissued to the assignée. January 14, 1885, Wakeman & Col 
assigned ail thè rights and intéï'est thus acquired tb' the complàinant. 
Through some misunderstanding or inadvertence, thé assignment to 
Wakeman & Cb. was not recordéd ùhtil March 4, 188Ç, and thatto the 
complàinant till March 18, 1886. The application, with hecessary spéc- 
ifications, was filed on or about January 27, 1885. Before any patent 
was granted, an interférence was declared between this application and 
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one fil«d latér by a party whom the défendant succeeds and represents. 
After long controversy in interférence, a décision in favor of Alexander 
was rendered. From this décision an appeal was taken to the examin- 
er» in chief. 

On Jantiary 26, 1886, while this appeal was pendiiig, with full knowl- 
edge and notice of the successive assignments by Alexander to Wakeman 
& Co., ànd by Wakeman & Go. to the complainant, and that they cov- 
ered the same invention for whieh a patent was applied for, and with 
which it was contesting the interférence, the défendant secretly andfraud- 
ulently induced and prevaileid apon Alexander to make to it an assign- 
ment of ail his right, title, and interest in the sâid invention, and any 
letters patent that might be granted therefor, and to direct that the part- 
ent be issued to the défendant. The défendant, knowitig that there had 
been no recotd made of the ea,rlier assignments, caused that which it had 
thus obtained to be at once recorded, and then, without notice to the 
eomplainant, withdrew its appeal in the interférence, pressed Alexan- 
der's application to allowance, paid the final fee of the patent-office, and 
obtained' letters patent dated February 23, 1886, granted and issued in 
its own naine as assignées. 

Upon thèse facts the foill, with other relief asked, prays that the de- 
fendant "may be decreed aiid compelled toassignto the complainant, its 
successors and assigns, ail the right, title, and interest in said letters 
patent, as coiiveyed to the défendant" by the asBighment from Alexan- 
der dated Jànuary 26, 1886. To this prayer the défendant demursj 
for the' reasoil "that it appears in and by said bîll that the title to the 
letters patent therein mentioned is already in the complainant." 

The cases Ooyter v. WMér, 10 How. 477, and United States Stampîng 
Oo. V. JeiceUyl Fed. Rep. 877, it is contended fully sustain the position 
of the défendant. 

In Gayler v. W'ilder the assignment was recorded long before the patent 
was granted, and the letters patent were issued to the inventer who had 
made that assignment. In Stamping Oo. v. Jewett ihe assignment was 
made before any patent was granted, and, though not recorded till after 
the letters patent were issued to the inventer and assigner, they werè still 
recorded before any rights, interest, or claim of others intervened. In 
both those cases the records of the patent-office plainly showed thé rights 
and relations of the parties. As between the inventors and their as- 
signées, the title of the latter was complète on the exécution of the assign- 
ments, and fecaine good against everybody when due record was mâde. 

In the présent case the assignment under which the complainant 
claims was iadeed executed and delivered by the invento]^ before the 
rights or claims of others arose, but it was not recorded for more than a 
year after. In the mean time the inventer made and delivered another 
assignment to the défendant, which was promptly recorded; andj pur- 
eaant toits reguest, the letters patent were issued to the second, aind, 
foi aught that appeared on the records of the patènt-officé, the innocent, 
assignée. <*The patent having been issued directly to the défendant, it 
acqnirçd tihe légal title." PerUns v, U. S. Ekdric lAght Co., 24 0. G. 
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204, 16 Fed. Rep. 513. The tardy recording of the first a$sîgnment 
does not divest that title, nor make it inure to the benefit of the com- 
plainant, nor (Joes it tond to such .conséquences. The complainant's su- 
perior rights, if it has superiority, dépend, net on that record, but upon 
the defendant's kno'wledge at the. time it took the assignment to itself. 

As the records of the patent-office stood at the daté «f the letters pat- 
ent, if the défendant had been a bona fide purchaser, foWa yalHable con- 
sidération, without. notice of aoy pre-existing assignmeht to the com- 
plainant, the rule established in Gaylerv. MWerwouldhavegivenit the 
legai title, e'ven though the letters patent had issued in the name of its 
assigner, How, under the saipe state of the record, ,<3àn jt be donbted 
that it acqjiired the légal title in a patent for which thé letters issued 
directly toit? ^ The assignment to Wakeman & Co., under which the 
complainaixt daims, not being seasonably recorded, waa void against 
subséquent pu^çhasers for a valuafele considération, without notice. Rev. 
St. § 4898. The défendant yfa» pHina fade snch a purohaser, and, hav- 
ing dulyrecçrdèd its title, become, so far as the records show, the right- 
ful and légal ;o:wner of the patent. Or if thèse assignments, executed 
prior to the allowance of the patent, are not such instruments. as are rfri 
ferred to ii^ section 4898, stili they must be recorded before the assignées 
could demiand that the lettera patent should be issued in theirname. 
Rev. St. § 4895. AU an assignée would hâve until such record should 
be made woijld be the right to hâve it made, and. thereby to become en- 
titled to the grant of letters patent.. "Neglecting to secure the benefit off 
the assignment tp it by cauging. seasonable record thereof, the complain- 
ant made it possible for the défendant tô take advantage of its later as- 
signment, and acquire the Içtters. patent, which, in. the absence of notice 
of prior rights in the complainant, would give an iûdeteasîble légal titlci 
Even with such notice, the légal title was in the party to whom the 
patent was granted, it never haying transferred or assigned its interest 
and rights. But it was a title subject to the superior équitable rights of 
the complainant. But those équitable rights, depending, as they do, on 
the fact of knQvJedge on the part of the défendant, are not so évident 
and notorious by the record that it eau be said, as was the case in Gay-^ 
1er V. WUder,. t]ïa.i "to require another transfer would be mère form." 

Until the patent was granted and issued, no légal title was in any per- 
son, or had any existence. Tbere was only an inchoate right to the 
création of such title, which right the inventer could assign, and, upon 
proper record of the assignment, the title could be established in the as- 
signée. Conveyance of the inchoate right, if unrecorded, gave no such 
privilège; if recorded, it took from the inventor the powerto secure to 
himself that title. Alexander, the inventor, having this inchoate right, 
by his transfer to the complainant, placed it in condition, by proceed- 
ing in the manner which the law requires, to xnake that right perfect 
and absolute. By neglecting suchproceeding, the complainant left it 
in the power ofthe inventor himself to change the inchoate right into 
the full and al'Solute. title. Had he donc this only, his assignment, as 
is decided in Gaylerv, WUder, would bave "operated upon the perfect 
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légal tîtle which Alexanderhad a lawful right to obtain, as well as upon 
the imperfect and inchoatë interest which he actually possessed" at the 
date of that assignment. Instead of pursuing this course, he made a 
new conveyance of the inchoatë and imperfect right, and put it in the 
power of his second assignée to proceed "in the manner which the law 
requires,"and to secure to itself the "perfected légal title." The second 
assignée did so proceed. It caused the assignment to be entered of rec- 
ord in the patent-office, and demanded and obtained the letters patent 
in its own name. But, having full notice of the assignment to the com- 
plainant, it must be held to hâve fraudulently acquired the légal title 
which of right should hâve been granted to the complainant. "It be- 
comes then the ordinary case of a party acquiring, by false and fraudu- 
lent means, a légal title to property to which another bas the better right 
and which he would hâve, obtained, had the facts as they existed been 
truly represented. In such case equity will compel the holder of the légal 
title to transfer it to the party who was justly entitled thereto." White v. 
Oannon, 6 Wall. 44.9. "Where a party has acquired the légal title to 
property to which another has the better right, a court of equity will 
convert him into a trustée of the true owner, and compel him to convey 
the légal title." Stark v. Starrs, 6 WaU. 419. "The njost usual mode 
[of granting relief] is to compel the défendant in person to convey to 
the plaintiÊF.» SUv^ v. Ladd, 1 WaU. 228. 

That the cases just cited were controversies under patents for lands 
does not impair their weight hère. In them the patents conveyed to 
the patentée a title previously held by tha United States. In this the 
patent created a title which had never before existed, but which the gov- 
emment had power to bring into existence. No assignment, transfer, 
or conveyance of any right or title, inchoatë or complète, to operate upon 
his title conferred on him by the letters patent, a:nd to bring itwithin 
the principle of Gayler v. WUcI^, and make it inure to the complainant, 
has been made by the défendant. Want of privity cannot afîect the 
rights of thèse parties. Demurrer overruled. Défendant to hâve to July 
rujes to answer further. 



New American File Co. v. JMicholson Pile Co. 

{drcuit Court, B. Ehode hland. June 2, 1887.) 

Patents foe Intbntions — Impbovbd Machinb pob Cutting Files— Eqotva- 

LSNTS. 

Letters patent No. 29,236, Were granted July 24, 1860, to Etienne Bernot, 
and subsequently extended, for an improved machine for cutting files. The 
purpose of the invention was to keep the edge of the cutting chisel parsllel 
with the surface of the tapered file blank, along the Une where the eut was 
to be made, so that the eut should hâve an equal depth across the face of the 
blank. This was accomplished by an adjustable presser-foot or guide, set 
parallel with the chisel, and bearing on the file blank in a line slightly in ad- 
vance of the edge of the chisel. As the blank moved along under the presser 
v.31P.no.5— 19 
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foot, ft rocking bed yielded as variations in the thîckness of the blade tnîght 
require. In the def endant's machine a ûxed presser-f oot was used, with an ad- 
justable cutter, in operating which adjustability, however, the cutter and 
blank were thrown ont of parallelism, instead of being kept in the same, as 
accômpUghed by the Bernot device. Held, that the diflerence bet-ween the 
two inachines was such that the doctrine of équivalents did not apply, and 
the défendant, therefore, did not infringe. 

W. W. & S. T. Douglas and Ghoùmcy Smith, for complainant. 
Benj. F. Thwston, for respondent. 

CoLT, J. In this suit the défendant is charged with înfringement of 
the third claim of letters patent No. 29,236, dated July 24, 1860, granted 
to Etienne Bernot for an improved machine for cutting files. The pat- 
ent was confirmed by act of congress July 16, 1862i, ànd was extended 
for seven years from July 24, 1874. The plaintiff derived title to the 
patent by assignment, December 1, 1876. In cutting files it is impor- 
tant that the edge of the chisel be parallel with J;he Surface of the blank 
along the liûe where the eut is to be çiade, so that the eut shall hâve an 
equal depth àcross the face of the blank. To understand the Bernot in- 
vention, it is necessary to refer to patent No. 8,199, issued to John Crum, 
July 1 , 1851 . The feature of the Crum invention was the introduction 
into is. filé-machine of what is called a roUing bed, which is a supple- 
mentary semi-cylindrical bed, capable of rocking, placed in the main 
bed of the nïaehiûe. This rocking bed permits the file blanks, which 
are taperit^ frOm heel to point, al ways to présent a surface parallel to 
the cutting edge of the chisel. The Crum machine was also provided 
with a presser-foot for holding the blank down in the rolling bed. In 
the Crum rdachine the edge of the chisel brought the file blank on the 
rocking bed into parallelism with the chisel, and also eut the teeth. 
Bernot conceived the idea that by lûaking the presser-foot or guide ad- 
justable, so that it could be set parallel with the chisel, he could secufe 
the necessary parallelism between the cutting tool and the file blank, and 
thus relieve the chisel from the double duty it imperfectly performed in 
the Crum machine, Bernot employs an adjustable presser-foot, set par- 
allel with the chisel, and it bears on the file blank in a Une slightly in 
advance of the edge of the chisel. As the blank moves along under the 
presser-foot, the rocking bed yields, as may be required, by variations in 
the thickness of the blank. 

The third claiîn of thé patent, which is the only one in Controversy, 
is as foUows: "In the arrangement of a guide set parallel to the graver, 
as hereinbefore described, and referrèd to in figurés 1 and 2, drawing 2." 
Iî;i the Nicholson machine the pa,rallelism between the cutter and the 
blank is brought about by proper grinding before tlie cutting tool is set 
in its holder. Should the cutting tool prove slightly imperfect, or be- 
come so in use, sothat its edge is not parallel to the lineàçross the blank, 
then an adjustaient is made by turning tool slightly in a vertical plane; 
but the restait of any such adjustmeht is to throw the edge of the tool 
and the presser out of parallelism. , In Bernot's machine the parallelism 
between the cutter and the blank is brought about by adjusting the 
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presser-foot. In. the Nicholson machine the presser-foot îs fixed, and 
the adjustability belonging to the cutter is an adjustability which opér- 
âtes, not to bring the cutter and blank into parallelism, but to throw 
them out of parallelism. The main feature of the Bernot machine of 
adjusting the presser-foot in a horizontal plane, so as to make it parallel 
with the cutter, is wanting in defendant's device. 

The contention of the plaintiff that the thirdclaim of the Bernot pat- 
ent covers every machine in which the presser-foot or guide is set par- 
allel TVith the chisel, it sèems to me, cannot be sustained. Claim 3 is for 
"the arrangement of a guide set parallel to the graver, as hereinbefore 
described," etc. The claim must be construed with référence to the 
spécification and drawings. It is the means or mechanlshi by which a 
certain restilt is accomplished, that is covered by the patent, and the 
question is whether the défendant accomplishes the same resuit by sub- 
Btantially the same or équivalent means. In view of the radical différ- 
ence between the two machines already pointed out, I am satisfied the 
défendant does not infringe; and this disposes of the case, without ren- 
dering it necessary to consider the other défense which is raised. 

Bill dismissed, with costs. 



Stkam-Gatjge & Lahtern Co. and others v. Eogebs and otheis. 

(Circuit Court, D. Massackuiett». April 16, 1887.) 

Patbsts fob iMVENnosB — iNFRiuaBMKKT— No. 844,944— Amkmdmeht of Db 

CKBB. 

E. S. Jmney, for complainanta. 
George H. Knight, for défendants. 

Nelson, J. And now, at the suggestion of the parties, who appear by 
their respective attomeys, E. S. Jenney for complainants, and George H. 
Knight for défendants, it is ordered that the opinion of the court on file 
in this case (29 Fed. Rep. 453) be corrected by striking out the words 
"bent partly round," in the last paragraph, and inserting in place thereof 
the words "passed through loops on," so that the first two clauses thereof 
shall read as follows: 

"The défendants' lantern différa from the plaintiffs' only in thefoUowing 
particulars: In the former the sida wires are hooked into the lower perfo- 
vated plate, instead of being wound round or nnder it; and, in piace of guides, 
they are supported laterally, by being passed through loops on the side tubea." 
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Temple Pomp Co. v. Goss Pxjmp & Rubber Bucket Manxjt'o Co. 

(Circuii Court, JT. D. lUinoi». May 16, 1887.) 

Patents fob Intentions— Impbotbmbnt in Pump Buckbts— Inpringbmbnt— 
contbmpt. 

A decree was entered enjoining the défendants from infringing the flrst 
claim of letters patent No. 178,735, granted June 18, 1876, to John A. Churchill, 
for an improvement in pump buckets, in which claim a grooved screw-ljolt 
was made a part of the combination. 8ee 30 Fed. Rep. 440. The défendants 
afterwards manufactured rubber buckets for chain pumps, but used a solld 
screw-bolt instead of a grooved one. According to the proofs, it appeared 
that such use of a solid boit was probably no infringement. Sdd, that the 
court would not détermine the question of infringement upon a proceeding 
for contempt, but would leave the plaintlff to an original suit wherein the de- 
fendant would bave a right of appeal. 

Pierce & Fisher, for cçmplainant. 

A. N. Waterman and West & Bond, for défendant. 

Blodgett, J. This is an application for an attachment for contempt 
against the défendant, Sanford A. Goss, for violation of the perpétuai 
injunction contained in the interlooutory decree in this case. (See Temple 
Pwïïip Co. V. Goss Pump & Rubber Bucket Manufg Oo., 30 Ped. Rep. 440.) 
The original decree found that the défendants infringed the first claim 
of the Churchill patent, Which is: "(1) The combination of the grooved 
screw-bolt or link, A, the concave-convex rubber, D, and interior ex- 
panding washer, C, substantially as set forth." Since the entry of that 
decree, the défendant, Goss, has continued the manufacture of rubber 
buckets for chain pumps; but has used what he calls a solid screw-bolt 
instead of a grooved screw-bolt, as called for by the first claim of the 
complainant's patent; and the only question in the case is whether the 
first claim of the Churchill patent is to be limited to a screw-bolt with 
one or more longitudinal grooves in it. In his spécifications Churchill 
says: "A represents a boit or link, formed with exterior screw-threads as 
shown; also vÂth one or more longUudinal grooves or dmnnels.^' And the 
first claim, as already stated, is for the " combination of the grooved screw- 
bolt or link. A, with," etc. While I can see no necessity in the state of 
the art, or in the nature of the invention covered by this Churchill pat- 
ent, for the patentée to hâve limited himself to a grooved screw-bolt or 
link, at the same time I must say that it seems to me very clear that he has 
done so. The proof in this case shows that solid and grooved screw- 
bolts were both known in the prior art; and undoubtedly, as this is a 
combination patent, the complainant might hâve provided that the screw- 
bolts might be either solid or grooved, as the person using the patent 
should elect; but he saw fit to describe a grooved screw-bolt, and to claim 
a grooved screw-bolt as a part of his combination, and it seems to me, 
therefore, that he is limited to a grooved screw-bolt as an élément in his 
patent. It is true that the groove, which is really intended as a drip- 
hole for the escape of the water when the chain cornes to a rest, is not 
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an essential part of Churchill 's invention, as construed upon the final 
hearing of this case; but, as he chose to describe only a grooved screw- 
bolt, perhaps unnecessarily, he must be limited, it seems to me, to that 
spécifie élément in his combination. 

In Whiie v. Duribar, 119 U. S. 47, 7 Sup. Ct. Rep. 72, the suprême court 
says: "Some persons seem to suppose that a claim in a patent is like a 
nose of wax, which may be turned and twisted in any direction, by 
merely referring to the spécifications, so as to make it include something 
more than, or something différent from, what its words express. The 
context may undoubtedly be resorted to, and often is resorted to, for the 
purpose oi better understanding the meaning of the claim, but not for 
the purpose of changing it, and making it difièrent from what it is. 
The claim is a statutory requirement, prescribed for the very purpose of 
makiug the patentée define exactly what his invention is; and it is un- 
just to the public, as well as an évasion of the law, to construe it in a 
manner différent from the plain import of its terms. This has been so 
often expressed in the opinions of this court that it is unnecessary to 
pursue the subject further." 

In view, therefore, of the possible, if not necessary, limitation of the 
complainant's patent to a grooved screw-bolt as an essential part of the 
combination covered by his first claim, it seems to me that the court 
should not, in a proceeding for contempt, attempt to try the question 
whether this bucket, with a solid screw-bolt, is or is not an infringement 
of the complainant's patent ; but the complainant, if it wishes to test 
that question, must bring an original suit for infringement of this patent 
by the use of this solid link; and where the défendant would be entitled 
to an appeal instead of attempting to hâve this question of infringement 
determined in a proceeding for contempt. 

The rule for an attachment is therefore discharged, without préjudice 
to any suit which the complainant may bring for the purpose of testing 
the question of infringement involved in this motion. 
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Hat-Sweat Manuf'g Ço. v- Davis Sewing-Machine Co. 
{District Court, s. D. New T(rrk. Juiie 3, 1887.) 

1. Patbnts Sob Inventions— Penalties—Stamping without Licensb— Fob- 
BiQN CobpObation— Sbrvice. 

Service upon a f oreign corporation, made ia New Yorlï upon a "managing 
agent, "is a valid service on tlie corporation, under the state law, as upon a 
persoa "found" witliin thè, district. 

8. Same— Local Actions. 

In a local action for penalties for stamping articles as patented, without 
license, recoverable only in the district where the stamping is done, an agent 
of a f oreign corporation who has'the gênerai management and control within 
the district of the manufacturing business in the course of which the stamp- 
ing is done, is a "managing agent" of the corporation, within the meaningof 
section 433 of the New York Code of Civil Procédure, and service upon him 
is a valid service upon the corporation. 

Motion to Set Aside Service pf Process. 
John R. Bennétt, for plaîntifFs. 
Wetmore <& Jenner, for défendants. 

Beown, J. This is an action for the recovery of $100,000 penalties 
alleged to hâve been incurred under section 4901 of the United States 
Revised Statutes for stamping certain patented articles without theplain- 
tiffs' license. Such actions are required by section 4901 to be brought 
in the district "within whose jurisdiction such offenses may bave been 
committed." The act of stamping being done within the Southern dis- 
trict of New York, the suit could not be prosecuted in any other district. 
PenOarge v. Kirhy, 19 Fed. Rep. 601; affirmed, 20 Fed. Rep. 898, 22 
Blatchf. 261. The défendant corporation belongs in Connecticut, where 
ail its officers réside. , The process in this cause was served upon Alvin 
B. Felt, as agent of the défendant company. The Company appears 
specially for the purpose only of moving to set aside the service of the 
summons as a service upon the company, on the ground that Felt is 
neither an oflScer nor a "managing agent" of the company, within the 
raeaning of section 432 of the New York Code of Civil Procédure, which 
prescribes the mode of serving process upon foreign corporations. For 
the défendants it is claimed that the provisions of the state statute con- 
trol, because section 914, Rev. St. U. S., déclares that "the practice, 
pleadings, and forms and mode of proceeding, etc., shali conform as 
near as may be" to the state practice. In the case of Lung Chung v. 
Northern Pacific, etc., Co., 19 Fed. Rep. 254, it was held by Deady, J. , 
that the provisions of the state law, as to the sufficiency of the service 
of process, were embraced by this section. 

For the défendant it is insisted that Feltis not a "managing agent "of 
the défendant company, because he has no spécial authority to accept 
the service of the summons, and is not a gênerai représentative of the 
company. His relations to the company are stated in his own affidavit 
as foUows: 
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"I have charge of the faetory in the city of New York, the expenses of 
the running of which are paid by the said company and myself jointly, and 
the profits, if any, of which are payable one-half to me. The business which 
I do, or of which I have charge, in the city of New Yorlî, is the stitching of 
hat-sweat, and doing binding, cording, or braiding work, on varions articles. 
The business of the défendant, Davis Sewing-Machine Company, is the man- 
ufacture of sewing-machines, and their faetory and office are at Watertown, 
New York." 

The alleged unlawful stamping of articles for which the penalties are 
sought to be recovered must be deemed, for the purposes of this motion, 
to have been done by Felt in the city of New York, in the course of 
manufacturing for the joint account of himself and the défendant com- 
pany. In seyeral actions in the state courts, it has been held that the 
term "managing agent" means a person exercising the functions of an 
officer, in the control and management of the company 's business, and 
does not includé a person having charge merely of some spécial work in 
behalf of the company; such as a baggage master in respect of baggage, 
(Flynn v. Hvdson River, etc., 6 How. Pr. 308;) or a person employed to 
make the purchases of horses and feed, {Emerson y. AvbumE. R., 13 
Hun, 160;) or an assistant Secretary, {Sterett v. Denver, etc., 17 Hun, 316;) 
or a person having charge only of the transfer of the stock, and the trans- 
mission of assessments paid in, {Reddington v. Mariposa, etc., 19 Hun, 
405;) or a person who merely sôlls tickets, (^Doty v. Mkhigan Ceni., etc.-, 
8 Abb. Pr. 427.) 

In none of the foregoing cases are the facts analogous to the présent. 
The only case somewhat analogous, to which I have been referred, is that 
oî Brewster v. Mkhigan Cent., etc., Go., 5 How. Pr. 183, in which the al- 
leged agent ran the steamer Mayflower upon some arrangement with the 
défendant company for the transfer of its passengers from the railway. 
In the course of the décision, Welles, J., observes, (page 186:) 

"The managing agent upon which the summons may be served must beon^ 
whose agency extends to ail the transactions of the corporation; oné whohas 
or is engagea in the management of the corporation, in distinction from the 
management of a particular branch or department of its business." 

The language quoted is much broader than that used in the subséquent 
cases, aûd was not necessaryto the décision of the case; since it appeared 
that the alleged agent was employed with very limited powers, in con- 
nection with a very small part of the defendant's business. Assuming, 
what may or may not be established upon the trial, that the stamping 
complained of in the présent case was a corporàte act, so as to subject 
the corpofatidii to a penalty, in conséquence of its relations with Felt, 
and of the général power and authority conferred oh him, justice seems 
tô me to require that Felt, upon the facts stated in his affidavit, sbould 
be held to be a "managing agent" in such business of the corporation. 
There is no question that he had the management and control of the 
manufactory hère, and carried on the business out of which the alleged 
penalties accrued. The adjudications in the state courts have not gone 
so far as to hold that no agent is a "managing agent " who does not par- 
ticipate in the management and control of every part of the corporàte 
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business, and of every corporate act. Still less has sucli a construction 
of thèse words been given in any local action like this, where that con- 
struction #ould defeat justice, and enable a corporation systematically 
to violate the law with impuhity.' Such a construction, it seems to me, 
would be unreasonable, and presumably foreign tb the intent of the 
statute, when the words " managing agent " are equally capable of includ- 
ing a case of ïhi management and control of that department of the 
Company 's business out pf which the wrongs proceed. 

By section 914 of the United States Revised Statutes, moreover, the 
state praçtice is not to be necessarily adopted in ail cases, but only " as 
near as may be ; " that is, so far as is compatible with the administra- 
tion of justice. The subordinate provisions in the state statutes, which 
would unwisely incuniber ihe administration of the law in the United 
States courts, or tend to defeat the ends of justice in those tribunals, 
should be rejected. Indianapolis, etc., v. Horst, 93 U. S. 291, 301. 

Assuming, as I hâve said, that the illégal stamping was a corporate 
act, the law would be evaded, and the ends of justice defeated, if it 
should beheld that the corporatipn, throughits agents, can carry on a 
business, and continuously commit illégal acts within this district, 
where alone those acts can be punishe^d, and yet hâve ho person présent 
within the district to represent the corporation sufficiently to compel it 
to answer Ito suits for its wrongs. Section 732 of the Revised Statutes 
provides that suits for penalties may be recovered either " where the pen- 
alty has accrued, or in the district where the offender is found." Ih the 
case oî Pendarge v. Kirby, supra, it was held, as above stated, that this 
section was.ljmited, by the express provisions of section 4901, to the 
district wl»ere the offense was committed. But section 782 is still ap- 
plicable when the défendant " is found " within the district where the 
offense was committed; and the act of March 3, 1876, (18 St. at Large, 
470; section 739, Rev. St. U. S.,) recognizesthejurisdiction of the circuit 
and district courts over persons "found" therein. Where the statute 
restricts suits to the district in which the acts are committed, a consist- 
ent and reasonable interprétation of the statutes requires it to be held 
that a corporation, for the purposes of such suits, has a "managing 
agent," and is sufficiently " found " within the district in the person of 
the individual who has the direction, management, and control of its 
business therein, out of which the acts complained of bave arisen, and 
who so far represents the corporation as to make his acts incurring pen- 
alties in that business the acts of the corporation. Estes v. BeJford, 22 
Blatchf. 1, 22 Fed. Rep. 275; Good Hope Co. v. Ba^way Co., 23 Blatchf. 
43, 22 Fed. Rep, 635; Su Clair y. Gox, 106 U. S. 350, 1 Sup.Ct. Rep. 354; 
Ex parte SchoUmberger, 96 U. S. 369; RaUroad Co, v. Harris, 12 Wall. 
65; SaU Lake (My v. HoUister, 118 U. S. 256, 6 Sup. Ct. Rep. 1055. 

The motion must be denied. 
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Manson and others v. New York, N. H. & H. R. Co. 
(Circuit Court, D. Oonnectieut. June 21, 1887.) 

1. Demukrage— BiLi, OP Ladikg. 

Wherea bill of lading désignâtes a particular dock at the port of delîvery 
as the place of discharge, the carrier cannot claim demurrage for détention 
arising from the state of the éléments prier to the vessel's arrivai at the par- 
ticular p^ace; but, after arrivai at the place designated, the consignée takes 
the risk bf any ordinary vicissitude, or of via mqior, which may occur to pre- 
vent the release of the ship at the expiration of the running days. 

2. SAmb. 

The master of the schooner S. received on board at Baltimore a cargo of 
coal to be transported to New Haven, and there delivered at the "Consoli- 
dated Roàd Docks." The bill of lading provided that lay-days should begin 
to run 34' hours after arrivai at New Haven, and notice thereof to the con- 
signée, and that oneday should be allowed for the discharge of each 100 tons 
of cargo, ftfter which the cargo consignée or assignée should pay demurrage 
at the rate of eight cents a ton per day on the entire cargo until the same was 
fiilly dischargea The S. arrived January 30th, and on the Blst reported to the 
consignée, who directed the discharge to take place at "Shop Dock, " one of 
the Consolidated docks mentioned in the bill of lading, The entrance to this 
dock was through a channel about 80 f eet wide. Another vessel was ordered in 
the channel ahead of the S. The S. was towed to the entrance of the channel, 
and, while waiting for the other vessel to discharge, and on February 8d, ice 
formed in the channel so thick that the 8. could not proceed. On February 5th 
the consignée directed the master to proceed, but hé declined unless the con- 
signée paid for opening the channel, and oflEered to discharge at another dock. 
On the 16th the discharge, by agreement, was commenced at another dock, 
and was completed on the 33d. Meld, that 10 days' demurrage, from Febru- 
ary lâth to 23d, should be allowed; afflrming the décision of the district 
court, 26 Fed. Rep. 933. 

In Admiralty. 

William K, Townsmd and John H. Whilney, for libelants. 

Johnson T. PlaM, for défendants. 

Wallace, J. This is a libel in personam for demurrage. The dis- 
trict court decreed in favor of the libelants, and the respondent bas 
appealed. The libelants are the owners of the schooner Sutton, the 
master of which received on board at Baltimore a cargo of coal to be 
transported to the port of New Haven. By the bill of lading the master 
undertook to deliver the cargo to the appellant, the consignée therein' 
named, at the "Consolidated Road Docks, New Haven." The clause in 
the bill of lading, as regards demurrage, is as foUows: 

" And 24 hours after the arrivai at the above-named port, and notice thereof 
to the consignée named, there shall be allowed for receiving said cargo at the 
rate of oiie day, Sundays and légal holidays excepted, for every hundred tons 
thereof, after which the cargo, consignée, or assignée shall pay demurrage at 
the rate of eight cents per ton a day, Sundays and légal holidays not ex- 
cepted, upon the full amount of cargo, as per this bill of lading, for each and 
every day's détention, etnàpro rata for parts and portions of a day, beypnd 
the days above specifled, until the cargo is fuUy discharged; which freight 
and deinurrage shàll constitute a lien opou said cargo." 
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The consignée had several docks at the port of New Haven. The Sut- 
ton arrived at New Haven harbor at midnight, January 30, 1885, and 
reported at 2 o'clock p. m. the next day to the agent of the consignée. 
This agent directed the master of the Sutton to discharge the cargo at 
one of the docks of the consignée calléd the "Shôp Dock." A vessel 
was then lying at that dock, having just discharged her cargo. The 
basin in which that dock was situated was connected wlth the main chari- 
nel of the harbor by an artificial channel of about 80 feet wide, and 
about 10 feet deep at low tide. The master told the agent that he would 
try and take bis vessel there on the first tide, whiçh would be that night. 
The agent replied that another vessel, the Crescent, was to go in first, 
and that he did not want two vessels there at the same time. On the 
next day the Crescent went to Shop dock, and the Sutton was towed to 
the entrance of the Shop-dock channel. While the Sutton was waiting 
there for the Crescent to be discharged and corne out, and before that 
vessel camô out, and by February 3d, ice formed in the channel of such 
thicknes^tiiat: the Sutton could not proceed; and this state bf things con- 
tinuéd until March 6th. On February 5th the consignee's agent di- 
rected the!iriaster of the Suttori to proceed and discharge bis cargo at 
Shop dock.'. The master offered to take the Sutton tbroùgh the channel, 
and discharge as requested, if the consignée would pay the expense of 
having a paàçage broken throUgh the ice. The agent of the consignée 
refused to do this. The master pf the Sutton refused to discharge at 
Shop dock, and the agent of the consignée insisted that he wanted the 
cargo di^chftfged there. It would bave involved a very considérable ex- 
pense, espeoially to the libelants, tp break a passage through the ice to 
Shop dock. At this time, and ail the time after the consignée was noti- 
fied of the arrivai of the Sutton, Belle dock, another of the consignee's 
docks, was accessible, and the master of the Sutton offered to discharge 
bis cargo there; but Ihe consignee's agent would not consent, because the 
convenience of the consignée required the coal to be discharged at Shop 
dock. Matters remained in this situation until February 16th, when an 
arrangeaient was madebetween the parties by which the cargo was to be 
discharged at another place without waiving the rights of either, and 
under that arrangement the discharge was immediately begun, and was 
completed February 23d. ; .: 

The forpgoing are the essential. facts upon which the case turns. De- 
murrage was aUowed by the district court for a period of 10 day s, com- 
mencing on, February 13th, in the: sum of $784. The appellant con- 
tends that the Sutton was under obligation to proceed to the Shop dock, 
that being the place of delivery depignated by the consignée, and that 
no liabiïiiy fo'rdemurràge arises because she had not completed her 
voyageiprior. to February 16th, and was not prepared to make delivery 
of the cajgo ât the proper place. 

The décision of the learned district judge recognized the rule that, 
when a bill of lading désignâtes a particular dock at the port of delivery 
where thé cargo shall be dischai^ed, the carrier can make no claim for 
deniurrage'for àriy detientiOn arising from the state of the éléments prior 
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to the arrivai of the ship at the particular place. His décision was 
placed upon the ground that, under this bill of lading, the consignée 
had the right to designate which one of the several docks constituting 
the Consolidated road docks, named in the bill of lading, should be the 
place of discharge, provided the one selected was accessible to the Sut- 
ton within a reasonable time, and by the use of reasonable means; and 
he held the consignée liable because the dock selected wa& at the time 
inaccessible, and the détention arose without fault of the carrier, and 
while the ship was waiting for an opportunity, pursuant to the instruc- 
tions of the consignée, to get to the dock designated. 

The decree below is not one of which the appellant can reasonably 
complain. If the libelants had appealed, they would hâve been entitled 
to recover one day's demurrage more than was allowed by the district 
court. The law undoubtedly is that the obligation of the carrier is not 
alone to carry the cargo, but is in addition to delivèr it at the place of 
discharge in the port of destination mentioned in the bill of lading; and 
the consignée incurs no liability for demurrage until such delivery is 
made or tendered. Mclntosh v. Sinclair, 11 Ir. C. L. 456; Ayhmrd v. 
Smith, 2 Low. Dec. 192; Parker v. Wifdow, 7 El. & Bl. 942; Hodgdm 
V. RaUroad Oo., 46 Conn. 277. It is equally well settled that, where 
the bill of lading allows a given number of days to the consignée for un- 
loading, a contract is implied on his part that, from the time when the 
ship is at the usual place of discharge, he will take the risk of any ordi- 
nary vicissitudîe which may occur to prevent the release of thè ship at 
the expiration of the running days. Tiis v. Byeis, 34 Law T. (N. S.) 
526; Randall v. Lynch, 2 Camp. 352; Oross v. Beard, 26 N. Y. 85. 

The place of discharge designated in tins bill of lading was any one of 
the several docks of the consignée known as the "Consolidated Road 
Docks;" and there was no proof of any usage or custom by which any 
particular one of thèse docks was to be treated as the place of discharge. 
Under this bill of lading the consignée had the right, and it was its 
duty, to designate a suitable place for the discharge of the cargo within 
24 hours after notice of the ship's arrivai. This foUows not merely from 
the fact that delivery of the cargo was to be made at any one of .several 
docks belonging to the consignée, aU of which ordinarily were equaUy 
çonvenient, or practically so, for the carrier; but because the peculiar 
phraseology of the demurrage clause implies that the parties to the bill 
of lading intended that the consignée should bave 24 hours in which to 
sélect a suitable place of discharge after notice of arrivai of the ship. 
The Boston, 1 Low. Dec. 464. The bill of lading thus prescribes what 
time is to be deemed a reasonable time on the part of the consignée in 
which to provide a suitable place for the discharge of the cargo, and ex- 
onérâtes him from liability for any delay occurring during that period 
without his fault; but it also imports a promise on his part that the 
running days in which the vessel is to be dischargéd shall commence at 
the expiration of the 24 hours. Ohoate v. Meredith, 1 Holmes, 500. 
Any détention of the ship from that time, which occurs without the 
fault of the carrier, is at the risk of the consignée. 
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The court below adopted a view more libéral to the consignée. It îs 
plain that until February 3d the master of the Sutton was ready to de- 
liver bis cargo, and could hâve made delivery at any one of the docks 
of the consignée; but the court found, and the proofs sustaln the finding, 
that the master of the Sutton was indueed to delay proceeding to the 
Shop dock for the convenience of the consignée, and waited ata place as 
near that dock as he could get, in pursuance of the instructions of the 
consignée, until the ice prevented him from reaching it. He then 
ofFered to discharge at anotherof the docks named in the bill of lading, 
which was then accessible; but permission to do so was refused by the 
consignée. Under such circumstances it is not open to fair doubt that 
the consignée took the risk of any détention of the ship by vis major 
while it was waiting to get access to the ,Shop dock. Tapscott v. Balfowr, 
L. R. 8 C. P. 46; Jones v,4dams(m, 35 Law T. (N. S.) 287. The consignée 
cannot be heard to allège that the master was in fault for complying 
with its pwn instructions, or that the libelants are in any différent po- 
sition than they would be in if the détention ôf the Sutton had occurred 
at Shop dock after she had reached that place. 

The decree of the district court is afSrmed, with interest and costs. 



Phénix Ins. Co. v. Chadbouene, Adm'r, and others. 

(OM'euit Court, J). Massachusetts. 1887.) 

Srap-OwHEES— LiABiLiTT FOB Agbnt's Advancbs— Patmbnt— Insubancb. 

The agents of the owners of a vessel advanced, at the owners' request and 
for their beneât, the money necessary to enable the vessel to make a voyage, 
and took out a policy of jnsurance to secure the amount advanced. The ves- 
sel was lost, and the Insurance money coUected by the agents. Beld, that 
the receipt of the money extinguished and satisfled the debt, and that neither 
under an assignment to the Insurance company, nor under the doctrine of 
• subrogation, could the company maintain an action against the owners to re- 
cover the amount from them. 

The facts in this case were that the vessel was in Georgia, and it be- 
came necessary to raise money to put the vessel in condition to make 
a voyage to South America. Parsons & Loud, of New York, were 
agents of the owners, and, advanced the money, taking out a policy of 
Insurance to secure the amount thus advanced. The vessel was lost, 
and the insurance money coUected by Parsons & Loud, and the plain- 
tiff took an assignment of the claim. The défendant Chadbourne is 
administrator of the estateof Nehemiah Gibson. 

C. T. Russell, Jr. , for libélant. 

F. Dodge, for respondents. 

Nelson, J. It is perfectly clear, from the facts agreed upon in this 
case, that the insurance on the advances made by Parsons & Loud on the 
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crédit of the vessel and freîgbt were effected at the défendants' request, 
at their eost, and for their benefit, and that Parsons & Loud were bound 
by their contract with the défendants to apply the Insurance money, 
when received, to the payment of the debt incurred onacconnt of the 
advances. The receipt of the insurance money by Parsons & Lond, there- 
fore, operated at once as an extinguishment of the debt, and they could 
thereafter hâve maintained no action against the défendants for Its recov- 
ery. The debt having been thus satisfied, nothing, of course, passed by 
the formai assignment of the claim by Parsons & Loud to the libelant. 
For the same reason, by paying the loss the libelant acquired no right 
by way of subrogation to enforce the debt against the défendants. It 
could not, by paying the loss, get by subrogation a right which the as- 
fiured did not possess, and it makes no différence that it had no notice 
of tne arrangement between Parsons & Loud and the défendants when it 
issued the policy. AU this has become settled law in this court by the 
récent décision of the suprême court in Phœnix Ins. Co. v. Erk <fc Pfest- 
ern Transp. Co., 117 U. S. 312, 6 Sup. Ct. Rep. 760, 1176. 
Libel dismissed, with costs. 



The Minnbe. 

The Doris. 

Gedkey and others v. The Minnie and another. 

(Ciremt Court, D. Conneaticut June 84, 1887.) 

ADMraAlTÏ— TOW AKD STEAMER PasSING IN NaEBOW ChANNBL— NEGLIGENCE. 

Whîle thesteam-tugM., with two barges, made fast on each side, waspass» 
ing throngh the north channel, between the Sunken MeadowB and the Middle 
Qround, beyond Hell Qate, the steamer D. passed on the starboard side ai 
full speed, and caused the M. and her tow to sheer so that the outsidé barge 
on the port side rari upon the rocks of the Sunken Meadows, and was sunk. 
The channelis between 300 and 400 feet wide. TheM., on entering, chosea 
course close to the Sunken Meadows, and was making less than three miles 
through the water. TheD., then about 500 feet astern, blew one whistle, in- 
dicatîhg she proposed to pass the tow on the starboard side, to which the M. 
made no reply. The D. continued her course, making about 10 miles through 
the watér, and passed withih 25 feet of the M,, on the starboard side. The M. 
sheered to port, and, although the helms of the tug and barges were ported, 
she was unable to keep the outside barge ofE the rocks. Hétd, that the M. 
was in f ault in choosing a course so close to the Sunken Meadows as to be 
unsafe, and in not ànswering the signal of the D. in protest of her passing in 
the channel as proposed; ana that the D. was in fanlt in passing the M. in a 
narrow channel at a high rate of speed, or in not waiting until the M. had 
got out of the channel; also that, as between the vessels and their stipula- 
tors, each must pay one-half of the amounts due the respective libelant and 
co-libelants, and, in case of default on the part of either vessel or her stipu- 
lators in the payment of her half , the defloiency must be made up by the othei 
vessel and her stipulators. 

Findings of Fact and Conclusions of Law by the Circuit Court. 
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FINDINGS OF FACT. 

WALtACE, J. Nrst. On theninth of March, 1883, the steam-tug Min- 
nîe took the barge H. S. Van Santvoord, with three other barges, in tow, 
to take them frôm New York to New London, Connecticut. The barges 
were made fast along-side the Minnie, two on the port side and two on 
the starboard side. The H. S. Van Santvoord was the outside boat on 
the port side. She was a large barge, 130 feet in length, 38 feet in 
width, and had a draught, as loaded, of not over 9 feet. The other 
barges weré about the same size. The Minnie was a steam-tug about 115 
feet in lengtli ajad about 20 feet beàm. 

Second. The tug, with her tow, proceeded up the East river , and through 
Hell Gâte. From there the courise of the tug and tow lay past Eandall's 
island, between the Sunken Meadoiyps and the Middle Groûnd, where.the 
çijajinei is between 300 and 400 feet w^de. This is the North channel. 
South of thé Middle Ground is another channel of about the same width. 
Tlie Middle Ground is a narrow shoâl, dividing thé twù channels, and 
about a quaf ter of a mile long. 

Third. The Minnie, on entering the North channel, chose a course 
dose to the Sunken Meadows. She, with her tow, was making less than 
three miles an hour through the water, and about six miles an hour by 
the land, as she was running with the flood-tide. About the time the 
Minnie entered the North channel the steamer Doris, which was about 
500 feet astern of her, blew one wbistle, indicating that she proposed to 
pass the tow on the starboard side. The tug made no change in her 
course, and made no reply to the whistle of the Doris. 

Fourth. TheiDoris-was a steamrpropeller of 1,096 tons, Her length 
was 236 feet, her beam 32 feet, and her draught between 12 and 14 feet. 
She was boundi from New York to Providence, Khode Island, running 
at full speed, making 10 miles through the water, and about 14 miles 
by the land. , Àfter signaling the Minnie, though wîthout receiving à 
reply to her signal, she continued at full speed, and overtook the tug and 
\iyii in the North channel, passing within 25 feet of the starboard side of 
the tug. The passage of the Doris, so close to the tug and tow, drew 
the stem of the tow to starboard, throwing the head of the tow to port, 
giving the tow a sttong sheer towards the Sunken Meadows. This is the 
ordinary efFect of a vessel, of the size and speed of the D^ris, passing an- 
other in such close proximity. To meet this. influence, the master of 
the Minnie put his helm to port, and ordered the helms of the barges to 
be ported. The orders were promptly executed, ,but they were ineffect- 
iVe to break the sheér which the tow had taken, and the bow of the H. 
JS. Van Santvoord struck upon the rocks of the Sunken Meadows, which 
were close upon her port side. The wheel of theMiiintè wa^ not put to 
,|tarboard as charged in the libel. 

Fifth. The bottom of the barge was raked by the rocks for a distance 
ôf 20 feet, and she fiUed with water, and sank, sliding ofif into the chan- 
nel, where the depth of water was 90 feet. At the time of sinking she 
had a cargo of 605 tons pf coal, which was being carried on freight. 

Sùih. The Doris made no change in her Coursé" or speed after signal- 
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ing tlie Minnîe. The channel to the south of the Middle Ground was 
open, and the Doris could hâve used that. It was about the same width 
as the channel to the north of the Middle Ground, and the depth of 
water in it was 60 feet. 

Seventh. The Doria could hâve passed the Minnie in the North channel 
at a greàter distance than that at which she did pass, and at a distance 
that would hâve been reasonably safe. 

Eighih. If the Doris had checked her speed until the Minnie had 
passed through the Channel, both vessels would, in the course of two 
minutes, bave run into wide water to the eastward of the Middle Ground, 
where there would bave been ample room for the Doris to pass the tow 
at such distance that her speed would not bave affected the Minnie. 
The course taken by thé master of the Minnie was too close to the 
Sunken Meadows to be Safe, but, after the Doris had entered the North 
channel, the Minnie could not get away from the Sunken Meadows with- 
out throwing herself across the course of the Doris. 

Nîvih. If the Doris had passed the Minnie at a lower rate of speed, 
her influence upon the tow could not bave been so great, and the influ- 
ence might bave been overcome by the belm of the lug and tow. 

Tenth. The barge and her cargo was subsequently raised and brought 
to New York, where the cargo was soid. A survey of the barge was 
held, and repairs were reçommended. The libelants George W. Ged- 
ney, and Anna H. Post, administratrix, were the owners of the barge. 
They lost the furniture of the barge, and the use of her for a consid- 
érable period, and the freight pending on the voyage. The value of 
the furniture was $100; the use of the barge during the period which 
would be occupied in the riecessary repairs was $210, and the net freight 
which they would bave earned by the completion of the voyage was 
$160. Thje expense of raîaing the barge was $1,155. It was neeessary 
to dock the vessel ih order that it might be determined what repairs 
were necésfeàry, and aiso to make certain temporary repairs to keep her 
from sinking when she left the dock. Thèse expenses, with the expenses 
of towing and of recovering certain pièces of wreckage, amounted to 
$352.55. It would hâve cost $7,500 to repair such damages to the barge 
as were caused by the disaster. In fact, the owners of the barge ex- 
pended $10,147.91 in repairing and refitting her, but in doing so they 
made certain improvements for which no recovery can be had in this 
action. 

Elevenih. The barge was insured in the Phœnix Insurance Company 
and the Western Assurance Company of Toronto. Thèse companies 
paid the cost of raising the barge, and the cost of temporary repairs 
as above found, and further paid the sum of $7,500, the estimated costs 
of repairs to the huU. The entire payments on the part of the Phœnix 
Insurance Company and the Western Assurance Company of Toronto, 
on aceount of the hull, amounted to $9,022.54, one-half of which waa 
paid by each company. The cargo of coal was insured in the Phœnix 
for its value of $2,700, and they paid that amount to the owners of the 
coal as a total loss. They sold such of the coal as was recovered, aad 
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the net salvage thereon amounted to $631.57, making the net loss of the 
Phœnix Insurance Company on account of the cargo, $2,068.43. 

Twdfth. The libelant Theron B. Post lost his clothing to the value 
of $103.70. The libelant Henry Post lost his clothing to the value of 
$77.54, and the co-libelant James Gallagher, lost his clothing to the 
value of $33.97. 

CONCLUSIONS OF LAW. 

First. The disaster was due to the fault of both the Minnie and the 
Doris. 

Second. The Minnie was in fault in choosing a course so close to the 
Sunken Meadows as to be unsafe, , 

Third. She was further in fault, in not answering the signal of the 
Doris ia protest of the Doris passing her as proposed. 

Fûurih. , The Doris was in fault in that, on receiving no reply from 
the Minnie, she did not check her speed, and refrain from passing the 
Minnie until they had reached wider water. She was also in fault in 
that she did pass the Minnie at a high rate of speed, in a narrow chan- 
nel; couldhave waited until the Minnie had got out of the North chan- 
nel; or could hâve passed at a lower rate of speed. 

Fifih. The libelants and co-libelants should recover the sum of $12,- 
661.19, with interest thereon from May 1, 1883, and the further sum 
of $448.78, their costs as taxed in the district court, and their costs in 
this court to be taxed, the recovery to be apportioned as provided in 
the decree of the district court, making due allowance for interest and 
costs. 

Sixth. As between the Minnie and the Doris, and their respective 
stipulators, each vessel and her stipulators must pay one-half of the 
amounts due to the respective libelants and co-libelants; and, if there is 
a default on the part of either vessel or her stipulators in the payment 
of herhalf of said amounts, the deficiency must be made up by the other 
vessel and her stipulators. 



PAESONS V. CHARTER OAK LIFE INS. 00. 806 

Pabsons and others v. Charter Oak Life Ins. Co. and others. 
{Gircuit Court, 8. D. lowa, G. D. June 11, 1887.) 

COKPOBATIONS— EbCBIVERS— InSOLYBNCT— JtTRISDICTION. 

A life insurance Company, organized under the laws of Connecticut, owned 
real estate and had policy-holders in lowa, and, having become insolvent, a 
receiver was appointed by the Connecticut court. Afterwards, in a suit by 
lowa creditors, the lowa court appointed a receiver of the property located 
there, it being claimed that lowa creditors had a superior right to such prop- 
erty, and that a foreign receiver did not control assets outside the state where 
he was appointed. Meld that, as the statutes of Connecticut provided for re- 
ceivers, it was a part of the eontract with policy-holders that, in case of in- 
solvençy, such receiver should marshal ail the assets, so that his powerswere 
not limited as those of a receiver usually are, and the Connecticut receiver 
controlled ail the company's assets; following iî«'/e v. Jiundle, 103 U. S. 232. 

In Equity. Demurrers to original bill, and to intervening pétitions. 
Gatch, Gmnor & Weaver and Kduffman & Guemsey, for complainants and 
iiitervènors. 

Cummins & Wright, for défendants. 

Shiras, J. This cause was originally commenced in the circuit court 
of Poik coiinty , lowa, and , upon application of défendants, was removed to 
this court. In the bill filed by complainants it is averred that the Char- 
ter Oak Life Insurance Company is a corporation organized under the 
laws of the state of Connecticut, for the purpose of carrying on the busi- 
ness of life insurance; that it has been thus engaged for many years, and 
bas issùed policies on the lives of many persons residing in lowa, as well 
as on the lives of résidents of many other states; that it has invested 
large parts of its assets in lowa, now owning real estate and other prop- 
erty to the ëstimated amount of $100,000, situated in the state of lowaj 
that a short time since the said corporation becarae insolvent, and in a 
procèeding brought for that purpose in the superior court of the city of 
Hartford, Connecticut, the company was adjudged to be iiisolvent, and 
in September, 1886, a receiver was appointed by that court, and au- 
thorized to take jjossession of the property and assets of said corporation, 
in order that the affairs of the company might be legallj' wound up, and 
the corporation be dissolved; that the complainants herein are citizens of 
lowa, holding policies of insurance in said company, and therefore cred- 
itors of said company, and as such they bave an équitable interest in the 
property of the company situated in said state of lowa prior and superior 
to the rights of creditors residing in other states, and for the protection 
thereof. Complainants pray for the appointment of a receiver to take 
possession of the property of the company in lowa, the same to be held 
and disposed of by the court for the protection of complainants and the 
other lowa policy-holders. 

The state court appointed a receiver, who gave bond in the sum fixed 
by the order of appointment, and thereupon the cause was, upon applica- 
tion df the défendants, removed to this court. Several policy-holders 
v.3lF.no.6— 20 
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have intervened for the protection of their înterests, and the receivers 
appointed in Connecticut have likewise intervened, and ask that the or- 
der appointing thé receiver in lowa be set aside, that their right to the 
possession and control of the assets pf the company in lowa be recognized, 
and that, if deemed necessary, an ancillary appointment of a receiver for 
the common henefit of ail creditors be made by this court. 

Demurrers to the original bill and intervening pétition of the policy- 
holders and to the pétition of the receivers have been filed, presenting 
the question of the rights of the lowa creditors to the assets in lowa, and 
of the right of the receivers appointed in Connecticut to be heard in this 
court, and of their right to the possession or control of the assets of the 
company in lowa. In the bill filed by complainants, and in the argu- 
ment in support thereof, it is claimed that the creditors residing in lowa 
havé, by reason of such résidence, a superior equity over non-resident 
creditors in and to the assets of the company found in lowa, and, in sup- 
port of the demurrer filed by complainants to the intervening pétition 
filed by the receivers appointed in Connecticut, it is said that they are 
foreign receivers, and, as such, have no standing in the courts of lowa, 
no authority to sue therein, and no right in or control over the property 
of the insurance company situated in any other state than Connecticut; 
and that the courts of lowa will not compel citizens of lowa.to seek pro- 
tection in the courts of other statés, by permitting or aiding foreign re- 
ceivers to take possession of the assets of the company found in lowa, 
and remove the same intô another jurisdiction. 

The chief authority relied on hy counsel for complainants is the case 
of Booth V. Clark, 17 How. 322, in which, after a very full considération 
of the authorities, the suprême court held that a receiver appointed uh- 
der a creditors' bill, for the benefit of one or more creditors, to the ex- 
clusion of ail others, bas no power or rights beyond the territorial juris- 
diction of the court appointing him, and that such court could not confer 
upon him authority to go into a foreign jurisdiction to take possession of 
the debtof's property, or to main tain suit therefor outside the jurisdiction 
appointing him. The facts out of which the contest arose in that cause 
were somewhat peculiar; but it is not necessary to state the détails thereof 
further than, to quote the statement by the suprême court that "this suit, 
then, is substantially between Hackett, as the assignée of Clark in bank- 
ruptcy, and Booth, the receiver under Camara's creditors' bill; that it 
may be determined by this court which of them bas the ofiicial right to 
the Mexican fund, for the distribution of it between the creditors of Clark, 
or whether Booth, as receiver, shall hâve from that fund a sufiicientsum 
to pay Camara's eritire debt, leaving the residue of it for distribution be- 
tween Clark's other creditors." 

Booth had been appointed receiver upon a creditors' bill filed in New 
York. His fitle depended solely upon the order of the court appointing 
him, as the debtor Clark had not, eiiher voluntarily or by cpmpulsion, 
executed any convenance of his property to such receiver. Hackett was 
an assignée in bankruptcy, appointed under proceedings in bankraptcy 
filed by Clark in the United States court in New Hampshire, under the 
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provisions of the bankmpt law of the United States passed August 19, 
1841. The suprême court held that, as against the assignée in bank- 
ruptcy, the receiver had no title or right to the property. In discussing 
the case; the court gives the rule as to the power and rights of ordinary 
receivers in terms broad enough to fully sustain the contention of com- 
plainants herein, and, if the facts of the présent case were the same as in 
Booth V. Clark, there would be np doubt of the rule to be folio wed. The 
conclusion reached in that case was that the assignée in bankmptcy, rep- 
resenting the rights of the gênerai creditors, had the superior right to the 
assets over the receiver representing one créditer only. In the présent 
case the receivers appointed in Connecticut represent the gênerai credi- 
tors, and the complainants their own claims only. If the latter are held 
to hâve the superior equity and right, then the few will be preferred over 
the many. ' 

Again, it will be remembered that in BooOi v. Clark there was involved 
simply the question of the rights of creditors in and to the property of a 
single person. The case did not présent the question of the rights and 
equities bf creditors of a corporation. If the broad claim made on be- 
half of complainants, that creditors living in lowa hâve the superior 
equity and right to the assets of the company found in lowa, is well 
founded, the results, when applied to cases of Insurance companies, will 
be most inéquitable aiid unjnst. A person living in lowa, for instance, 
takes a policy upon his life, payable at his death, or under the endowment 
plan, payable in 15 or 20 yeârs. When the poliey is issued, a large 
part of the assets of the company is invested in lowa property. In the 
progress of time the location of such inveStments is changed, the whole 
thereof being withdrawn from this state. The company becomes insolv- 
ent, and there are claims enough in the other states to absorb ail the as- 
sets found in the several states. In such case, the lowa creditors, under 
the rule advocated by complainants, would be wholly eut out from anj' 
participation in the proceeds of the assets of the insolvent company. 
Such a rule would also place it within the power of the managing officers 
of such companies , when they became aware of the probable insolvency of 
the corporation, to protect and prefer the policy-holders of one section 
or state at the expense of others holding equally meritorious claims, by 
concentrating the investments of thè company in one or more states. 

The doctrine enunciated in Booth v. Clark, and the cases based thereon, 
was not intended to work out any such inéquitable resuit. In other 
words, that case does not deal with the questions presented in cases of 
corporations of the character of the Charter Oak Life Insurance Com- 
pany, in which the equities of policy-holders and other creditors are de- 
rived from radically différent souïces than in case of a claim against an 
individual debtor, The doctrine of Booth v. Clark is that it is inéquita- 
ble to permit one or a few creditors, by filing a creditors' bill, and hav- 
ing a receiver appointed by the court, to draw into that court for their 
benefit the assets of the debtor situated in other states or jurisdictions, 
thus depriving other creditors of the right to subject such assets to the 
payment of their claims; and, in order to defeat the effort of the few to 
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Becure a préférence over ail others, it is lield that a receiver appointée! by 
a court at the suit of one or more creditors will not be heard to assert a 
right, as against other creditors, to assets situated beyond the territorial 
jurisdition of the court appointing him. It was not, however, intended 
in such case to establish the proposition that, because there were cred- 
itors residing in the state, ipso facto thoy had the right to exclude ail 
lîon-resident creditors from participating in the proceeds of the assets in 
such state. 

In Rdfe v. Rundle, 103 U. S. 222, is found the rule which is applica- 
ble to the présent case. In that cause it appeared that the Life Associa- 
tion of America was a corporation organized under the laws of the state 
of Missouri, one of the provisions of which is that, upon the rendition 
of judgment dissolving a company or declaring it inaolvent, ail the as- 
sets of such Company shall vest in fee-simple in the superintendent of In- 
surance, to be by him disposed of for thebenefit of the creditors and pol- 
icy-holders of such company., In October, 1879, proceedings were com- 
menced in Missouri for the purpose of having the association declared 
insolvent, and winding up its affairs under the statute. In November, 
1879, Rundle and wife, who were policy-holders in the company, com- 
menced suit ina Louisiana court for the purpose of having the assets of the 
association in Louisiana declared a trust fund, and applied to the payment 
of the claims of the Louisiana creditors; and to that end, to keep such as- 
sets out of the hands of William S. Relfe, who was the superintendent of 
insurance of the state of Missourii The case came before the suprême 
court upon the question of the right pf removal to the fédéral court, it 
being urged in opposition thereto that Relfe had no standing in the courts 
of Louisiana. It was held that Relfe was not an oiBcer of the Missouri 
state court, but the person designated by law to take the property of 
any dissolved life insurance company of that state, and hold and dispose 
of it in trust for creditors; and that the law which clothed him with this 
trust was, in légal effect, part of the charter of the company; that he was 
an ofScer of the state, and his authority came, not from the decree of the 
court, but from the statute, and that he was, in effect, the corporation 
itself, for ail the purposes of winding up its affairs. The court then pro- 
ceeds to say: 

"We are aware that, except by virtue of some statutory authority, an ad- 
ministrator appointed in one statecannot generaUy sue in another, and that 
a receiver appointed by a statç court has no extraterritorial power. But a 
corporation is the créature of législation, and may be ehdowed with such 
powers as its creator sees fit to give. Necessarily it must aot through agents, 
and the state which créâtes it may say who those agents shall be. One may 
be its représentative when in active opération, and in fiill possession of ail 
its powers, and another if it bas forfeited its charter, and has no lawf ul ex- 
istence except to wind up.its affairs. No state need allow the corporations 
of other states to do business within its jurisdietion nnless it chooses, with 
perhaps the exception of commercial corporations; but, if it does, without 
limitation, express or implied, the corporation cornes in as it has been created. 
Every corporation necessarily carries its charter wlierever it goes, for that is 
the law of its existence. It may be restricted in the use of some of its pow- 
ers while doing business away from its corporate home, but every person who 
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4eal3 with it, everywhere is bound to take notice of the provisions which 
hâve been made in its charter for the management and control of its affaira, 
both in life and dissolution. By the charter of this company, if a dissolution 
was decreed, its property passed by opération of law to the snperintendent of 
the Insurance department of the state, and he was charged with the duty of 
winding up its affaira. Every policy-holder and créditer in Louisiana is 
charged with notice of this charter right, which ail interested in the affaira 
of the corporation can insist shall be regarded. The appellees, when tliey 
contracted with the Missouri corporation, implicitly agreed that, if the cor- 
poration was dissolved under the Missouri laws, the superintendent of the 
inaurance department of the state should represent the company in ail suits 
instituted by them affecting the winding up of its affaira." 

The provision of the laws of Missouri in regard to the power and au- 
thority of the state superintendent of insurance is part of the gênerai 
statu tes of the state, but the suprême court, in the opinion just cited, 
treat it as being a part of the charter of every company organized in 
Missouri. 

Turning, now, to the laws of the state of Connecticut, we find it enacted 
that, if the insurance comniissioner of the state shall find an insurance 
company organized under the laws of that state to be insolvent, "he 
shall bring a pétition to the superior court of the county in which the 
principal ofiBce of such company is located, if in session; and, if not, 
to a judge of the suprême court of errors, praying for the appointment 
of a receiver, and that the charter of the company may be annulled;" 
it being further provided that the court or judge may appoint a receiver, 
make ail necessary orders in référence to the delivery to and posses- 
sion by such receiver of the assets and property of such company, and 
the sale and conveyance of the same by him, and may direct the appli- 
cation of the avails of such assets and property equitably, in satisfaction 
of the claims proved against such company, and the payment of the pres- 
i,nt value of its outstanding policies, eitherin whole or in part, or to the 
r<'insurance of its outstanding policies in some solvent company," etc. 

This is the mode and manner provided for the dissolution and wind- 
ing up of the afïairs of the company in case of insolvency, and, as stated 
in Rdfe v. Rundle, every policj'-holder and créditer in lowa is charged 
with notice thereof. In other words, when the complainants in lowa 
took out policies of insurance in a Connecticut corporation, they took 
the same subject to the provisions of such charter; and they impliedly 
agreed that, in case of insolvency and dissolution under the laws of the 
state of Connecticut, they would be bound by the provisions of such 
laws, so far as the same form part of the charter of the company; and 
under the provisions of the charter and statutes of Connecticut, in case 
of insolvency, the court may decree the dissolution of the company, ap- 
point a receiver, with power to take possession of and sell and convey 
ail the assets of the company, and divide the proceeds equitably among 
ail the creditors and policy-holders. So far as the rights of complain- 
ants are bàsed upon the charter of the company, they bave the right to 
insist, as against ail other creditors, that the charter rights above named 
shall be carried into effect; and the other creditors bave the like right 
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to so insigt, as against complainants. , Neither the charter ofthe Com- 
pany, nor the laws of Connecticut, in apy way provide that creditors or 
policyrholders residing in lowa sball hâve a prior right to, lien on, or 
equity in, the assets of the company found in lowa, in case of a dissolu- 
tion ofthe Company, and no such provision is found in the policies is- 
sued to complainants. 

Do the statutes of lowa secure, or attempt to seciire, any such supe- 
rior right, toits citizens? By section 1164 of the Code it is provided 
that no person shall act as agent in lowa for any insurance company or- 
ganized in any other state unless it has been made to appear that such 
company has invested, in certain named kinds of securities, the amount 
of capital named, such stock and securities to be deposited with the 
auditor, comptroller, or chief financial officer of the state uhder whose 
laws the corpol^tion is created, or gome other state, to be by.him held "in 
trust and on deposit for thé bienefit of ail the policy-hoïders of such 
company." 

The statutes of lowa provide, as the éssential condition toi the admis- 
sion of foreign companies into the state, that the capital stock and securi- 
ties named shdl be a trust fund for the benefit of ail policy-holders, and 
there is no provision of the statutes which provides that the lowa credit- 
ors shall be given a préférence over other policy-holders in the distribu- 
tion ofthe assets in lowa, in case of insolvency. The laws of lowa, as 
well as those of Connecticut, recognize the fact that " equality is equity," 
when the assets ofthe insolvent corporation are to be distributed. As 
there is not to be found in the statutes, of lowa any provision attempt- 
ing to secure superior rights to lowa creditors in the assets of the com- 
pany situated in lowa, and as the charter of the company does not con- 
fer such, it foUows that, if the lowa creditors bave such superior right, 
it must be based upon the idea that the state recognizes the claims of 
lowa citizens to property found in the state to be always superior to 
those of non-residents; and, if this be true, then, in ail cases of admin- 
istration of estâtes, assignments for benefit of creditors, creditors' bills, 
foreclosure of railroad and other mortgages, and in ail other cases in 
which a court of equity is called upon to marshal assets and distribute 
the same, thé superior equity of the citizens of lowa must be recognized, 
and the equally meritorious claims of noh-residents must be postponed 
until the lowans are paid in fuU. The statement of the proposition 
ought to be itssufiicient réfutation. 

When the assets and fund to be distributed is a common one, derived 
from the payments made by ail creditors, as in casô of an insurance com- 
pany, the fact that part or the whole of the assets may be invested in 
any one state doès notgive to the creditors residing in such state a supe- 
rior right thèreto. As already stated, the charter of the Charter Oak 
Company secures to its policy-holders and creditors the right to an éq- 
uitable participation in the assets of the company, in case of insolvency 
and dissolution. To bring abbut such équitable distribution of its as- 
sets, the charter and laws of Cotinecticut provide for the appoihtment of a 
receiver to take charge of the property of the company in case of its disso- 
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lution, and the duty imposed upon such receiver is not materially dif- 
férent from that imposed upon the state superintendant under the Mis- 
souri statute constraed in Rdfe v. Rundle. For the purpose of coUect- 
ing the assets of the company, he is the successor of the dissolved cor- 
poration. He is in fact a trustée, representing the interests of the stock- 
holders and crédite rs of the company; deriving his authority not alone 
from the order of the court appointing him, but from the charter of the 
company and the statute qf the state creating the corporation. To es- 
tablish their rights as policy-holders, the complainants rely upon the 
provisions of the charter of the company, and, if the courts of lowapan 
enforce the provisions of the charter and the rights conferred thereby in 
one respect, why not in another? The provisions of the charter es|top 
the complainants, who, as policy-holders, are bound by its terms frôin 
denying the right of other policy-holders to an équitable participation in 
the assets of the company; and they cannot object to the enforcem,ent of 
the method provided by the charter and laws of Connecticut, forming 
part thereof, for securing such équitable distribution in case of the dis- 
solution of the corporation. An essential feature of such method is the 
appointment of a receiver, with power to take possession of ail the assets 
of the company, wherever situated, and, when such receiver has been 
duly appointed in the mode provided for in the charter, the policy-hold- 
ers cannot deny his authority.i 

The purpose of complainants is to defeat the équitable distribution of 
the assets bf the company açcording to its charter j and to secure an un- 
just advantage to theqiSelVes, thereby violating the true meaning of the 
agreement entered into between themselves, as, policy-holders, and the 
Gompàhy; and they invoke the aid of a court of equity in so doing, 
upon the theory that the co.urt cannot recognize à receiver appointed in 
a foreign jurisdiction. The- rights of the policy-holders, ho.wever, are 
not dépendent upon the latter proposition. Even if the Connecticut re- 
ceivers could not maintain a right to the possession and çontrolof the 
assets of the company in lowa, that would not deny the rights bf çther 
policy-holders to a share in the proceeds thereof, and the question would 
then be how distribution should be made. The facts set forth in com- 
plainants' bill do not show that complainants hâve a superior equity in 
the assets in lowa, but, on the contrary, it appears that such assets are 
a part of a common fund, in which ail the policy-holders hâve an in- 
terest. : \ 

The bill shows that proceedings hâve been instituted in the proper 
court in Connecticut for the final dissolution of the corporation, and for 
the distribution of its assets among ail its creditors; and to that end re- 
ceivers.have been appointed, with authority to take possession of the 
assets of the company, sell the same, and distribute the proceeds equita- 
bly among the creditors; and, in order to prevent the assets in lowa from 
being taken possession of by such receivers, and distributed as provided 
. for by the charter of the company, this court is asked to keep possession 
by its receiver, and to distribute the same amopg the lowa creditors, to 
the exclusion pi au. others. As already said, the complainants do not 
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show that they hâve a superior right to the assets in possession of the 
court, but, on the cuntrar}', ail the poliey-holders andcreditors are equi- 
tably interested therein, and the prpperty must be disposed of for the 
common benefit. 

The pétition filed by the receivers appointed in Connecticut asks that 
their right to the assets of the company may be recognized, and that the 
receiver heretofore appointed be discharged; that a receiver ancillary to 
the petitioners be appointed to take possession of the assets, couvert the 
same'into nioney, and to remit the proceeds to the petitioners for dis- 
tribution in the proceedings pending in Connecticut. No objection to 
this inode of disposing of the assets is perceived, ând the order will be 
made àccordingly. 

The demurrers to complainants' bill, and to the intervening pétition 
of the several poliey-holders, are sustâined. The demurrers to the in- 
tervening jietition of Brooks and Stedman, receivers, is overruled. 



Gamewell Fire-Alarm Tel. Co. v. The Mayob, etc. 
{Ovreuit Court, 8. B. New York. April 19, 1887.) 

1, MtmiCIPAIi COBPOBATIONS — ACTION A GAINST— PRESENTATION OF ClAIMB. 

The laws of New York, (sectipn 1104, c. 410, Laws 1883,) respecting the prés- 
entation of clâims sgainst the city of New York to the conïptroller for ad- 
jnstment before bringing suit, only apply tosuch clàims as can be prosecuted 
in the state courts by the actions or proceedings mentioned in section 1103. 
S. Fbdbbai. Courts— Equity Jueisdiption. 

The equity jurisdiction of the courts of the United States is subject to 
neither limitation nor restraint by the state authorities, and is uniform 
throughout the différent States of the Union. 
8. Equity Pleading-^Answee— Cobpokation. 

Altiiough a corporation cannot be compelled to answer to a bill in equity, 
nnder oath, it can be required to answer, and must answer f ully. 

In Equity. Bill for infringement of letters patent. 

The défendant filed an answer which pleaded, (1) failure to make de- 
mand on the comptroller of the city of New York before bringing suit, aa 
required by Laws N. Y. 1882, c. 41,0, § 1104; (2) déniai of title; (3) 
non-infringement; (4) insufficient spécification; (5J surreptitiouslyobtain- 
ing patent for invention of anothet; (6) want of novelty; and, (7) public 
use for moire than two years. The eomplainant filed exceptions to the first 
deiênse stated, on the grouhd of impertinence, and other exceptions for 
insufiSciency, in failing to answer the interrogatories in the bill. 

CAar^ JV". '^M'isom, for eomplainant. 

B(M&^ Atterbury Je Betts, for défendants. 

Wallacé, J. The exceptions to the answer for impertinence are sus- 
tainèd for the reasons, (1) that the laws of New York, (section 1104, c. 
410, Laws 1882,) respecting the présentation of claims against the city 
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of New York to the comptroUer for adjustment before bringing suit, only 
apply to such daims as can be prosecuted in the state courts by the ac- 
tions or proceedings mentioned in section 1103; and, (2) if this enact- 
ment were intended to apply to actions at law brought in the fédéral 
courts, it would not apply to suits in equity. The equity jurisdiction 
of the courts of the United States is subject to neither limitation nor re- 
straint by the state authorities, and is uniform throughout the différent 
States of the Union. U. S. v. Howland, 4 Wheat. 108, 115; Paynev. 
Hooh, 7 Wall. 430; Grem v. Ordghton, 23 How. 105. 

The exceptions for ins^fficiency are also sustained. Although a cor- 
poration cannot be compelled to answer to a bill in equity under oath, it 
can be required to answer, and must answer fuUy. Colgate v. Cmnpagnie 
Française, 23 Blatchf. 88, 23 Fed. Rep. 82; ffîttredgfev. Olarenumt Bank, 
1 Woodb. & M. 244; Beed y. Cumberland Mut, Ina. Oo., 36 N. J. Eq. 
393. • 



Anglo-Amebican Packing & Provision Co. v. Cannon. 
(OvrcuU Court, 8. D. Georgia, W. D. Juno 16, 1887.) 

1. Evidence— Best EhnoBNCE. 

The rule requirin^ the production of the beat évidence of which the case in 
its nature is suBceptible, is adopted for the prévention of fraud, and is essen- 
tial to the administration of justice. 

2. Samb— Admission of Sbgondabt Evidence. 

It dénies the admission of ail évidence, 8ubstita|ionary in its nature, until 
it is shown to the satisfaction of the court that the primàry évidence is unat- 
tainable by the parties. 
8. Samb— Tblbgbam. 

A telegram is ëxecuted in counterpart, and eacbcounterpart is primary évi- 
dence against the party executing it. 
4. 8ame— LosT OK Destbotbd Tblbgkam. 

When the party offering secondary évidence testifles that the original is 
"lost ordestroyed," without showing a search or other f acts to support hia 
statemeiit, the court will not adopt the conclusion of the party, and secondary 
évidence will be rejected.' 
6. Samb— LettAr-Phess CoPY. 

A letter-press copy of a letter or telegram is merely secondary évidence. 
(ByUabuê by the Court.) 

At Law. 

Plaintiff brought an action for breach of contract, and tendered in évi- 
dence copies of certain telegrams which were relied on to show the con- 
tract. Défendant objected, and the objection was sustained under the 
following ruling of the court. Plaintiff being thereupon unable to pro- 
ceed, a juror was withdrawn by consent, and the case continued. 

'As to what is neoessary to render admissible secondary évidence of the contents of 
written instruments, see De Baril v. Pardo, (Pa.) 8 Atl. Eep. 876; Gordon v. State, (N. 
J.) 7 Atl. Kep. 476, and note; Miohigan Land & Iron Co. v. Township of Eepublic, 
(Mich.) 32 N. W. Rep. 882; Boglarsky v. Singer Manuf'g Co., Id. 880; Burrill v. Wil- 
cox Lumber Co., Id. 824 ; Katzenberg v. Lehman, (Ala.} 2 South^ Eep. 272; Clayton v. 
Eehm, (Tex.) 2 S. W. Eep. 45. 
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Bacon & Rutherford, for plaintifFs. 
Dessand: Bartleit, for défense. 

Speek, J. The plaintiff brought his action for breach of contract 
relating to the sale of a large quantity of méat, which the défendant re- 
fused to receive. The plaintiff tendered in évidence certain copies of 
telegrams, which were relied on to ehow the contract. The défendant 
objected to the admission of the copies, because the original telegrams 
Avere the best évidence, and because the failure to produce them was not 
sufficiently eXplained to warrant the admission of secondary évidence. 
TJpon this po^t the évidence of tiie plaintiff 's agent was that the copies 
Wefe accurate, and that thé originale "were lost or destroyed." There 
was no évidence of any effort on the part of the plaintiffs to procure the 
ori^nais, if lost, or to explain the manner of their destruction, if de- 
stroyed. The rule' requiring the production of the best évidence, of 
which the case in its nature is susceptible, is adopted for the prévention 
of fraud, and is declared to be essential to the pure administration of 
justice. 1 Grçenl. IJv. 82. By reguiring the production of the best 
évidence, 'tlie Ia!w dénies the admissibility of that évidence which is 
merdy substjtutionary in its nature,, whenthe original évidence can be 
had. Until it is shown that the production of the primary évidence is 
out of the parties' power, no other proof of the fact is in gênerai admit- 
ted. Id. 84j Mreey. Dmr, 9 "V^heat. 558-563. 

This principle has been wéll expressed in that admirable codifica,tion, 
which is of such value to the profession and the judiciary in this state. 
"The best évidence whiebexists bf the facts sought to be proved must 
be produced, ùnless its absence is satisfactorily accounted for." Code Ga. 
§ 3760. Now, a telegram is a document which is executed in counter- 
part. Each dôilnterpart is primary évidence as agairlst the party exe- 
cuting it. Greenl. Ev. 84, note a, and authdrities there cited. It has 
been held that the copy delivered at the other end of the line is the orig- 
inal. Durkee v. Vermont Cent. Ry. Go. , 29 Vt. 127. It has been also held 
that the copy filed in the office whence the message is sent is the original. 
MaMesmi v. Noyés, 25 111. 591. But hère the plaintiff jiroduces, neither 
the telegram sent nor the telegram delivered, stating generally that the 
originals are lost or destroyed, — a mère conclusion, — without giving the 
facts upon which he concludes that it is lost, or if destroyed, altogether 
omitting to .explain how pr by whom this was donc. There is no satisfac- 
tôry èkplanatiôh of the absence ôf the original. Thè court cannot, upou 
évidence soliisufficient, ignore a' sâliitary rule, made for the protection 
6î the property and intereéts of thé peoplé. 

It is quitei possible that the plaintiff voluntarily destroyed this évi- 
dence, and, îf that were true, he wonld not be allowed to introduce sec- 
ondary eyidence until he bas repelled every inference of a fraudulent de- 
sign in its destruction. Blade y.,l>loiarf,d, 12 Wend. 173; Greenl. Éy. 
par. 37. , 

But a letter-presa copy of what waa stàted to be the original telegram 
was offered. This is but secondary évidence. The suprême court of 
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this gtate, în WatUm v. Paine, 57 Ga. 50, Judge Bleckley delivering 
the décision of the court, held that a letter-press copy is not original, 
but secondary, évidence; and that distinguished tribunal proceeds to say: 
The defendant's original letter-press copy book was rejected as évidence 
of the contents of lettèrs which he had written to the plaintiff. The letters 
tbeœselves were the primary évidence, and nothing was done to procure 
them, or account for their non-production. Judgment affirmed. See, 
also, Foot V. Bentley, 44 N. Y. 166, reported in 4 Amer. Rep. 652. And 
the suprême court of the United States in Gilbert v. Moline Phugh Co., 
119 U. S. 491, 7 Sup. Ct. ^lep. 305, refrained from holding otherwise. 
The copy telegrams oSered must be rejected. 



Ex parte Koehleb. 

{Ovreuit Court, D. Oregon. July 4, 1887.) 

1. Cabriees— Iktbrstatb Commbbcb Act— Loira and Shobt Haui.— Compb- 

TITIOH. 

The fact that there is compétition in the carriage of persons or propert^ to 
or from a particular place is a circumstance that justifies a common carrier, 
under section 4 of the interstate commerce act, to charge less for a long haul 
to or from said place than a short one included therein. 

%. Samb— Passes to Families of Employés. 

Section 3 of the interstate commerce act in efEect prohibits the riving of 
passes or free carriage to particular persons, and the exception allowea in 
section 23, in f avor of of&cers and employés of the road, does not include the 
families of such persons. 

{SyUatms by the Court,) 

Pétition for Instruction. 

John W. Whaîley, for petitioner, 

Deady, J . On June 25 , 1887 , the receiver of the Oregon & Califomîa 
Railway Company filed his pétition in this court, asking for direction 
touching certa,in questions arising in the management of the road un- 
der the interstate commerce act. The road is 400 i^iles in length, and 
lies wholly in this state, bptween Portland and the southem boundary 
thereof; and since January 19, 1885, it bas been operated by the peti- 
tioner, as receiver of this court. 

It appears from the pétition that the Oregon & California road wiU 
soon be connected with the California & Orçgon road, when the two wiU 
for m a through Une between Portland and San Francisco; that between 
thèse points there is also water communication by steamers and sail-ves- 
eels, that carry passengers and freight at less than the average cost of 
transportation by rail between said places and ail intervening stations; 
that the road of the Oregon Pacific Railwày Company runs from Yaquina 
bay to Albany, in this state, and there crosses thé line of the Oregon & 
Caiifbmia road, from whence it is being consttucted to the eastward; 
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that with the aîd of steam-boats on the Wallamet river ît receives a por- 
tion of the freight which would otherwise be carried on the Oregon & 
California road; that the bulk of the freight obtained by the Oregon Pa- 
cific Eailway Company froin the Wallamet yallej' is carried to Yaquina 
bay, and thence to San Francisco, at spécial rates, on the steamers of 
the Oregon Development Company, which are apparently under the same 
control as the Oregon Pacific road; that the Canadian Pacific road eon- 
nects with a Une of steamers running between its western terminus and 
San Francisco; and that to compete with such ail water and rail and 
water transportation between Portland and points to the north and east 
of it, and in the Wallamet valley on the one hand, and San Francisco 
on the other, it is necessary to make corresponding rates on the Oregon 
& California road. 

The petitioner also states that it will be necessary for him, under sec- 
tion 6 of the Interstate commerce act, in conjuuction with those in con- 
trol of the Connecting lines, td make the rates between Portland and 
San Francisco; and in view of thèse gênerai statements, and many illus- 
trative détails contained in the pétition, he asks (1) whether, under the 
Interstate commerce act, such rates can be made, for through travel and 
traffic, as will enable the Oregon & California road to compete for the 
same, at points where compétition by water or rail exists, although the 
rates for the long baul between Portland and San Francisco or interven- 
ing points may be less than those for a shorter haul in thé same direction 
between said places or such points; and (2) whether, in conjunction 
with the Northern Pacific Railway Company or other transportation lines, 
the Oregon & California road may meet the compétition of the Cana- 
dian Pacific road, or other transportation lines, on transcontinental busi- 
ness originating to the north and east of Portland, although its share of 
the through rate may be less than the local charges over the road, or its 
share of the through rate on compétitive business between Portland and 
San Francisco. 

The petitioner also states that it bas been customary to issue passes 
to the familles of employés of, the road, as well as the employés them- 
selves, and that the same hâve béen regarded as a part of the considéra- 
tion for the services of the latter; and asks whether, under section 22 
of the Interstate commerce act, he can issue such passes over the Oregon 
& California road, to be used on Interstate ttavel; and whether he can 
interchauge the same for thé passes of'othër roads, to be used in such 
travel by the familles of the employés of such other roads. 

The Interstate commerce act applies, by its own terms, "to any com- 
mon carrier engaged in the transportation of passengers or property 
wholly by railroad, or partly by railroad and partly by water, when both 
are used under a common control, management, or arrangement for a 
continuous càrriage or shipment" not "wholly within oné state;" and 
ail chargea for any such service "shall be reasonable and just." Sec- 
tion 4 of the act pro vides "thàt it shall be unlawful for any common 
carrier subject to the provisions of this act to charge or receive any 
greater compensation in the aggregate for the transportation of passen- 



EX PARTE EOEHLEB. 317 

gers, or of like kind of property, under substantiaUy sîmtlar drcumstancei 
and conditions, for a shorter than for a longer distance over the same line, 
in the same direction, the shorter being included within the longer dis- 
tance; but this shall not be construed as authorizing any common carrier, 
within the tenus of this act, to charge and receive as great compensation 
for a shorter as for a longer distance." 

From Exporte Koehler, 23 Fed. Rep. 529, it appears that the Oregon 
& California Company was formed under the gênerai incorporation act 
(1862) of Oregon, passed in pursuance of section 2 of article 9 of the con- 
stitution of the state, which provides for the formation of corporations 
under gênerai laws only ,' and reserves to the législature the power to alter, 
amend, or repeal any act passed in pursuance thereof, "but not so as to 
implair or destroy any vestéd corporate right;" and section 36 of this cor- 
poration act provides that a railway corporation formed thereunder "shall 
be deemed a comnjon carrier, and shall hâve power to collect and re- 
ceive such toUs or freights, for transportation of persons or property 
thereon, as it may prescribe." Gen. Laws Or. 532. 

From thèse premises I concluded in that case that this corporation 
has a vested right to collect and receive a reasonable compensation for 
the transportation of persons and property over its road which the légis- 
lature cannot impair or destroy; and that, while the législature may 
prescribe rates of transportation which will be presumed reasonable un- 
til the contrary appears, the judiciary are the final judges ofwhatis rea- 
sonable or not, or what "impairs" the vested right of the corporation ta 
ha,ve a reasonable compensation for its services. Following this conclu- 
sion, I held in the same case that, notwithstanding the act of the Oregon 
législature (Sess. Laws 1885, p. 39) called the "Hoult Act," prohibiting 
the corporation from charging a greater rate for carrying similar property 
for a short haul than a long one, in the same direction, the Oregon & 
California road might, for the purpose of retaining and securing business, 
at a point or place where there are competing lines of transportation, 
charge less for a long haul than a short one, in the same direction, sa 
long as the charge for the latter is reasonable. In the course of the 
opinion it was said : 

"I assume that the state has the power to prevent a railway company from 
discriminating between persons and places for the sake of putting one up or 
another down, or any other reason than the real exigencies of its business. 
Such discrimination, it seems to me, is a wanton injustice, and may there- 
fore be prohibited. It violâtes the fundamental maxim, sic utere tuo ut alie- 
num non lœdas, which in effect f orbids any one to so use his property as to in- 
jure another. * * * But where the discrimination is between places only, 
and it is the resuit of compétition with other lines or means of transportation,. 
the case, I think, is différent. Por instance, the act prescribes a reasonable 
rate for carrying freight between Corvallis and Portland, or from either to 
points intermediate thereto.' But Corvallis is on the river, and has the ad- 
vantage of water transportation for some months in the year. The earriage 
of goods by water usually costs less than by land, and, as water-craft are al- 
lowed to carry at a rate less than the maximum flxed for the railway, they 
will get ail theireight from this point unless the latter is allowed tocompete 
for it. But if tO do this it must adopt the water rate for ail the points inter- 
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médiate between Portiand and Corvallis, where there Is no such compétition, 
It is, in effeçt, required to carryfreight toand from such points at a less rate 
than that wîiich the législature Bas declared to be reasonable, or else give up 
thë business at Corvallis altogetlier. If the législature cannot require a rail- 
way corporation, formed under the la w of the state, to carry freight for noth- 
ing, or at any less rate than a reasonable one, then it necessarily foUows that 
this provision of the act cannot be enforced, so far as to prevent the railway 
from.opmpeting with the water-craft at Corvallis and other similarly situated 
points, éven if in so doing thçy are compelled to charge less for a long haul 
than a short one in the same. direction. It is not the t'ault or contrivance of 
thé railway company that cômpels this discrimination, It is the necessary 
resuit of circumstances altogether beyond its control. It is not done wan- 
tonly, for the purpose of putting the one place up or the other down, but only 
to maintain its business against rival and competing lines of transportation. 
In other words, the matter, so far as tbe railway is concerned, résolves itself 
into a choice of evils. It must either compete with the boats during the sea- 
son of water transportation, and carry freight below what the législature has 
declared to be a reasonable rata, or abandon the fleld, and let its road go to 
rust. îfor can the shipper at the non-competi ng point, or over the short haul, 
complain, so long as his goods are carried at a reasonable rate. It is not the 
fault of the railway that the shipper who does business at a competing point 
has the advantage of him. It is a natural advantage to which he must sub- 
mit, unless the législature will undertake to equalize the matter by prohibit- 
ing the carriage of goods by water for a less rate than by rail ; and, when this 
is done, the ihequalities of distance, as well as place, may also be overcome 
by requiring goods to pay the same rate over a short haul as a long one." 

This opinion has been before the world for more than two years, and, 
on account of the importance of the subject, has attracted some attention, 
but, so far as I am aware, it has recelved no unfavorable criticism; and 
time and reflection hâve fuUy satisfied me of the correctness of the ruling. 

In Ex parte Koehler, 25 Fed. Rep. 73, I had occasion to consider this 
subject again,on account of the compétition at Corvallis with the Oregon 
Pacific Railway Company, running in connection with the steamers of 
the Oregon Development Company, for freight destined to and from San 
Francisco, in which the receiver was instructed to make rates that 
would eiiable the Oregon & California road to compete for freight with 
the Oregon Pacific Company at Corvallis. At common law a carrier has 
a right to charge less for a long haul than a short one in the same direc- 
tion, but the rate for the short haul must be reasonable. 

In Atchisoh, T. & S. F. Ry. v. Denver & N. 0. Ry. , 110 U. S. 683, 4 Sup. 
et. Rep. 185, the suprême court held that the former could not be re- 
quired to carry freight over its road from Kansas City to Pueblo, Colo- 
rado, for the lâtter, at the same rate it obtained on a division of through 
rates among combined companies, of which it was one, on a through line 
from Kansas to Denver, the latter being a competive point for the busi- 
ness to and from the Missouri river, while Pueblo is not, and this con- 
clusion was reached notwithstanding the constitution of Colorado (section 
6, art. 15) prescribes: 

"Ail individnals» associations, and corporations shall hâve equal rights to 
hâve persons and property transported over any railroad in this state, and no 
undue or unreasonable discrimination shall be madç in charges or facilities 
for transportation ol freight or passengers within the state." 
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The judgment of the court is authority, then, for thîs proposition: 
Two or more corporations, in order to meet compétition, may form a 
through line, and charge through rates for transportation thereon, which 
may be less than the sum of the local rates of the several roads constitut- 
ing the line; and the portion of the through rate received by each corpo- 
ration may be less than the local rate charged by said corporation for 
carrying freight over the whole length of its road. 

The interstate commerce act is intended, among other things, to pre- 
vent discrimina,tion between long and short hauls, except where they 
are made under substantially dissimilar circumstances and conditions. 
In my judgment, congress, in limiting the prohibition contained in sec- 
tion 4 of the a^t against discriminating charges between long and short 
hauls, to cases where such hauls are made " under substantially similar 
circumstances and conditions," has recognized the rule laid dowh in Ex 
parie KoMer as a propeir une. Freight carried to or from a compétitive 
point is alwàys carried under "substantially dissimilar circumstances 
and cohditiotis" from that carried to or from non-competitive points. 
In the lattér case the railway makes its own rates, and there is no good 
reasbn why it should be allowed to charge less for a long haul than a 
short ône. When each haul is made from or to a non-competitive point, 
the effect of such discritnination is to build up one place at the expense 
of the other. Such action is willfully unjust, and hks no justification 
or excuse in the exigencies or conditions of the business of the corpora- 
tion. Inthé former case the circumstances are altogether differeût. The 
power of the corporation to make a rate is limited by the necessities of 
the situation. Compétition controls the charge. It must take what 
it can get, oi, as was said iii Ex parte Koehler, "abandon the field, and 
let its road go to rust." 

Compétition may not be the only circumstance that makes the con- 
dition trader which a long and a short haul are peïformed substantially 
dissimilar; but certainly it is the most obvious and effective one, and 
must hâve been in the contemplation of congress in the passage of the 
act. Section 6 of the act of July 1, 1862, (12 St. 489,) incorporating 
the Union Pacific, provides that the TJnited States shall hâve the préfér- 
ence in, the use of the road df the corporation, for the transportation of 
mails, troops, and munitions of wa,r "at fair and reasonable rates of 
compensation, hot to exceëd the àmount paid by private parties for the 
same Mnd of service." 

In Union Pac. Ry. Co. v. U. 8., 104 U. S. 662, and 117 U. S. 
356, 6 Sup. Ct. Rep. 772, a question arose under this section as to 
what compensation the corporation was entitled to receive for transport- 
ing persons connected with the postal and militàry service of the gov- 
CTtirnent, ovër the line of its road, when it.appeared from the finding of 
the court of clâims that the uniform rate of the tfnion Pacific for carry- 
ing passeiigers bver its road between Council Bluffs and Ogden, on tickets 
purchased at èither of thèse points, was $78.50, but, by contract with 
coilnéctjiïg raijway corporations, passengers were carried on through 
tickets frbm New York to San Francisco at reduced rates, of which ihe 
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Union Pacific received as its proportion, $54 a passenger. 117 U. S. 
S62, 6 Sup. Ct.'Rep. 772. 

As stated by the suprême court, (117 U. S. 363, 6 Sup. Ct. Rep. 776:) 
"The contention of the United States is that local passengers carried on its 
account between Councîl Bluffs and Ogden shall be carried at the same rates 
as are charged for through passengers paâsing between thesé points, as part 
of a journéy over a whole line, although a différence is made In respect tp aU 
other persons." 

The question was decided in fayor of the corporation, the court hold- 
ing, in the langiïagé of the syllabus, (117 U. S. 855, 6 Sup. Ct. Rep. 
772:) 

" The service rendered by a railway company in transporting a local pas- 
senger from one point on its line to another is not identical with the service 
rendered in transporting a through passenger over the same rails." 

The décisions of the suprême court in thèse two ca,ses are quite récent, 
(1881, 1883, and 1886,) and were doubtless présent in the mind of con- 
gress at the passage of the interstate commerce act. In effect, they 
both hold that a short haul, without compétition, is not "a like service," 
or a service performed under "similar circumstances and conditions," 
with a long one subject to compétition, and that fhe circumstances iii 
such case are so dissimilar aa to warrant discrimination, or a less rate 
over the long haul than the short one. Section 90 of the English rail- 
way act of 1845 (8 & 9 Vict. c. 20) requires equality of rates for the 
passage of goods "passing only over the same portion of the line of said 
ra,Hwa,y , under the same circumstances." 

In Denaby Mam Collîery Ço. v. Manchester, S. & L. Eailway Co., 11 
App. Cas. 97, 26 Amer. & Eng. R. Cas. 293, it was held, in an action 
against the défendant for overcharges, made in violation of the act, in 
carrying coals from a group of coUieries situate at différent points along 
the Une of its road, at a uniform rate, that the act only applied to goods 
passing between the same termini, and over no other part of the line; and 
that inequality of rate, where unequal distances are traversed, does not 
constitute a préférence contrary to the act. In other words, the court 
held that two tons of coal, passing over the road of the défendant between 
B. and C, did. not pass over such portion of its line "under the same 
circumstances," if one of them also passed over that portion of the road 
between A. and B. , and therefore the défendant was not guilty of an in- 
fraction of the act when it charged no more for carrying a ton of coal 
from A. to the point C. than it did from B. to such point. 

But, under the interstate commerce act, mère différence in distance is 
not such a circumstance as wiU justify a greater or even an equal charge 
for a short haul than a long one. Yet congress must hâve contemplated 
that there might be such a différence in the circumstances attending a 
long and a short haul as would justify such charge, — aa would make it 
necessary for a railway corporation, in the rétention and acquisition of 
the business for which it is constructed and operated, to charge less for 
a long haul than a short one. Congress never intended to make of this 
act a Procrustean bed, in which the conduct of the business of aU the 
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roads engaged in înterstate commeree shall be made to conform to one 
arbitrary rule, without référence to the probable and even unavoidable, 
différence in tbe conditions and circumstances under which it nilist be 
transacted. And, as I hâve said, in my judgment, compétition between 
the temiini of a long haul is the most obvions and effective circumstance 
that justifies a railway in making a rate below what it naight reasonably 
and does charge where there is no compétition. The places between 
which compétition in transportation exists between water-craft and rail- 
ways, or even the latter, always will and must. send and receive freight 
at lower rates than others not so favored. This is the resuit of natural 
advantage, supplemented often by exceptional sagacity and enterprise, 
and it would be folly in the législature to prevent it if it could. As long 
as people and places differ so widely in capabilities and facilities, social 
or business equality is impossible. Society can do no more than to give 
each one an even chance and a fair show to make the most of his or its 
opportunities, and leave the resuit to circumstances over which it has 
little, if any, direct control. 

The third question propounded by the receiver is easily answered. 
Section 2 of .the act, by prohibiting any carrier subject Ûiereto from 
charging any one person "a greater or less compensation for any service" 
rendered in the transportation of persons or property subject to the act 
than it does any other person for "alike and contemporary service," 
"under substantiaUy similar circumstances and conditions," in effect proT 
Hibîte the issuing of passes or the catrying of any person free of charge, 
so long. as the same privilège, is ^enied to any other person "under sub- 
stantially similar circumstances and conditions-" Now, it may be said, 
and with niuch plausibility, that the wife or mihor child of an employé 
Bustains a différent relation to the employer from that of the pulïiic gen- 
eràlly; and that, therefore, the carriage of such a person on a pass, or 
free of charge, is a service rendered by the carriers under "substantially 
dissimilar circumstances and conditions "from that rendered to any other 
person not belonging to the family of an employé. 

But section 22 of the act contains some spécifie exceptions to the op- 
ération of section 2. Ambng them is this: 

"Nothing in this aet shall be construed to prevent railroads from giving 
free carriage to their own offlcers and employés, or to prevent the principal 
offlcers of any rallfcad compahy or companies from exchanging passes or tick- 
ets with other railroad companies for their ofiScers and employés." 

The language of the exception is explicit. Thete is no room for in- 
terprétation or construction. Tbe words cannot be made to include 
the "family" of an employé without violence to the apparent purpose of 
the législature. In effect, the exception déclares that the "circum- 
stance" of a person being the employé of a railway corporation is sufîi- 
cient to justify the latter in carrying him free of charge, but not his 
wife or children. The exception takes the subject of free carriage, on 
account of any person's employment by a railway corporation, out of the 
question of "similar circumstances and conditions," as provided in sec- 
tion 2, and déclares that the person so employed may be carried on 
v.3lF.no.6— 21 
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that account, without referentJe to any other ciicumstàncé or condîtîon, 
and by a necessary implication tio one else. Doubtless it would be ex- 
pédiait to iilcludè the immédiate family- — the wife and minor children 
— of the employé in this excejition. By this means the corporation 
mightj without material cost to itself, or préjudice or injustice to any one, 
augment in a graceful way the compensation and convenience of faithful 
servants. But the remedy, if any, is with congress and not the courts. 
The receiver is instructed that he is authorized to make a less rate for 
a long haul than a short «aie, in conjunction with Connecting Unes or 
otherwise, whenever, by reason bf compétition with other lines or means 
of transportation, the same is necessary to enable the Oregon & Cali- 
fornia road to retain or acquirei business; and thaf he is not authorized 
to give passés over his roaid' to any member of the family of an employa 
thereof, for the purpose or in connection with Interstate travel. 



Tennant, Adm'r, etc., v. Tbavellees' Ins. Co. 
(Circuit Court, j^. D, Galifomia. April 18, 1887.) 

1. bîStJBAlICE— RBKBWAL OF POLICT— CONDITION-^WaIVEE. 

An iQsqrance company •wîae in thexjustom of sendiog to its agents renewal 
receipt? RÎgned in blank, with aùthority to countersign and deliver them as 
they wère required. The politïy contained a clause making the actual pay- 
ment ol thepremium a condition- précèdent to its binding force, and provid- 
ing that no, ,y ajyer should be claiijied by reason of any thing done by any agent, 
unless speciully authorized iti Wfiting. The custbm of the agents was to give 
crédit on the premiums. aiïd the cbmpany, with knowledge of the facts, re- 
ceived and retained the premluiçs paid at the etpiratipn of such crédits. 
Eeld,tha,t the delivery of the renewal receipts to the jnsured continued the 
policy in force from year to ye^t. 

2. Same— I)EiiTïiET ov RbnbWaï- Beceipt. 

Before the expiration pi the previous renewal, the agent of the company, 
under the direction of the insurj^d^fllled out and countersigned a receiptpur- 
pbrtihg to réiiew the policy fpr-'aoother year, and àlso, at the request of the 
insured, retained the receipt ïé'Htik éiHce, wljere it remained to the time of the 
death of the insured. SsiiSj^thatthere was a delivery of the renewal receipt 
whïçh ooptiBUfid t^6 pplicy in force. 

8. Same^ Accident iNsuBANCE-r-CAtrsE of Death— EvœEN ce. 

Deceased, liyho was subject tp epileptic flts, was f ound dead in a plunge- 
bath in ah almost standing position, tJîe water having a température of about 

,, _ 100 deg. There was an abrasipii between his eyes, and a bruise on one side 
of his head". His physician tesjtifled that the entrance into the bath of oné in 
his theh condition Would' be likély to reault in an epileptic attack, and that 
the fait or Mowwhich caused the. abrasion or bruise were not suflScient to 
hâve caused de^th. ifeM, upontjxe évidence, that the deceased came to his 
death thrpùgh other causes "than external, violent, and accidentai means, 
within the intent and mfeaniilg"Df the policy in suit. 

Ross, J. • This action is brought by the administrator of the estate of 
William Tennant, deceased, to recover the amount of a policy of Insur- 
ance issued by the Travellers' Insurance Company of Hartford, Connecti- 
cut, to the said iWillianj Tennant, on the twentieth day of June, 1881. 
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For the défendant it is contended that the policy, as origînally issued, 
was void by reason of certain àlleged false statements contained in the 
application upon which it wâs based. I do not think the évidence shows 
that there was any misrepresentation of fact in the application, and the 
finding will therefore be against the défendant on that issue. But the 
défendant resists the action on two other grounds, — one being that, con-: 
ceding the validity of the policy as originally issued, it was not in force 
at the time of the death of Tennant; and the other that his death was 
not caused by extemal, violent, and aécidental means, within the intent 
and meaning of the policy. 

According to its terms the policy expiied at noon of the twentieth of 
June, 1882. But it was continued in force from year to year until noon 
of the twentieth of June, 1885, by the issuance to the insured of lenewal 
receipts expressly continuing it, subject to the provisions and conditions 
therein contained. The évidence shows that it was the custom of the 
Company to send such renewal receipts, signed by the secretary, from 
the home oflBce, in blank, and they were intrustéd to the commissioned 
agents of the company, with authority to countersign and deliver the 
same from time to time, as occasion required, for the purpose of contin- 
uing in force expiring policies. The évidence further shows that, notr 
withstanding a clause of the policy to the effect that the actuàl payment 
of the premium before thé happening of any accident is a condition pré- 
cèdent to its binding force, and that no waiver shall be claimed by reason 
of any act or acts of any agent unless such act or waiver be specially au- 
thorized in writing over the signature of the président or secretarylof the 
Company, the custom of the agents of the défendant was to give crédit 
on the premiums, and such custom was acted on by the patrons of the 
company generally, and by the deceased in the présent case, and waa 
approved and ratified by the company by receiving and retaining, with 
fuÛ knowledge of the facts, the premiums paid pursuant to such crédit. 
There is no difficulty, therefore, in holding that the policy in suit was 
continued in force until noon of June 20, 1885, by virtue of the delivery 
to the insured of the renewal receipts, and the subséquent receipt and 
rétention by défendant of the premiums due thereon. 

"The law of agency is the same," said Mr. .Justice Field in delivering 
the opinion of the court in Insurance Co. v. Wolff, 95 U. S. 330, "whether 
it be applied to the act of an agent undertaking ta continue a policy of 
insurance,' or to any other act for which his principal is sought to be 
held responsible. The principle that no one shall be permitted to deny 
that he intended the natural conséquences of his acts, when he bas in- 
duced others to act upon them, is as applicable to insurance companies 
as it is to individuals. * * * The principle is one bf sound morals, 
as well as of sound law, and its enforcement tends to uphold good faith 
and fair dealing. If, therefore, the conduct of the company in its deal- 
ings with the assured in this case, and with others similarly situated, bas 
been such as to induce a belief that so much of the contract as provided 
for a forfeiture if the premium be not paid on the day it is due, would 
not be enforced if payment were made within a reasonable period after- 
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wards, the Company ought not, in common justice, to be permitted to 
allège such forfaiture against one who has acted upon Ihe belief, and 
subsequently made the payment. And if the acts creating such belief 
were done by the agent, and were subsequently approved by the Com- 
pany, either expressly or by receiving and retaining the premiums, the 
same conséquences should follow." 

But in the case at bar the insured died on the twenty-second of June, 
1885. At the time of his death no premiums had beeii paid for insur- 
ance beyond noon of the twentielb of June, 1885; and it is insisted, on 
behalf of défendant, that, prior to his death, no renewal receipt had been 
issued by.defendant's agent ptirporting to continue the policy in force 
bej'ond that date. If the matter last mentioned be true, then, clearly, 
the policy expired with noon of June 20, 1885; for jio agent can any 
more bind his company by issaing a renewal receipt after the death of 
the insured than he could by issuing an original policy in favor of a 
dead man. 

But is it true that the receipt in question was not issued until after 
the death of Tennant? There is no reason to doubt the testimony of 
the agent to the effect that on the twentieth of June, while the policy 
was in force, he filled out and countersigned a renewal receipt, purport- 
ing to continue the policy for another year, and that he did this by di- 
rection of the insured, who reqùested the agent to retain the receipt in 
his office, but for the insured; and it was there at the time of the death 
of the latter. The mère manual possession of the policy, or,;iB this 
case, the renewal receipt, is of little conséquence. "Its possession by 
the insured makes a prima fade case for him, subject to be met by proof 
that it was never'delivered by the consent of the insurers; while its pos- 
session by the insurers makes a prima fade case for them, subject to be 
met by proof that, though not transferred, it was intended by the par- 
ties to be a valid con tract, without further action of either; and so in lé- 
gal contemplation that there was a delivery." May, Ins. § 56. 

When the agent of the défendant, while the policy was running, and 
during the life-time of the insured, and by his direction, filled out and 
countersigned the renewal receipt, he did precisely what the company 
authorized him to do. He was coristituted its agent to contract with 
the insured for a renewal of the policy, and was intrusted with receipts 
in blank, signed by the secretary of the company, with authority to fiU 
out and countersign them in exécution of such contracts. And when, 
pursuant to that authority, the agent, at the request of the insured, filled 
out and countersigned the receipt in question, and thereupon assumed 
charge of it for the insured, the contract of Insurance became complète 
and effectuai. Insurance Co.v. Coït, 20 Wall. 569; May, Ins. § 60, and 
authorities there cited. , I must find, therefore, that the renewal receipt 
was issued on the twentieth of June, 1885, during the life-time of Ten- 
nant. 

To the objection that the premium was not paid until after his death, 
<ihe answer is that the agent, pursuant to a custom known to and ratified 
by the company, extended to the insured crédit for the premium; and 
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the latter, relying upoh the crédit thus extended, having deferred mak- 
ing the paymenl, it would manifestly operate as a fraud upon him to 
hold that the insurance did not become operative until the premium waa 
actually paid. 

The last point made for the défendant, however, I think must be sus- 
tained. It is, among other things, provided by the policy that the in- 
surance shall not extend to any "bodily injury happening directly or in- 
directly in conséquence of disease; nor to any death or disability which 
may hâve been caused wholly or in part by bodily infirmities or disease 
existing prior or subséquent to the date of the contract ; * * * nor 
to any case except when the injury is the proximate and sole cause of 
the disability or death;" and, further, that no claim shall be made un- 
der the policy " * * * when the death or injury may hâve hap- 
pened while the insured was, or in conséquence of his having been, un- 
der the influence of intoxicating drinks." The évidence shows that the 
deceased was found dead in the plunge-bath at Gilroy springs, in Santa 
Clara county, about 10 o'clock p. m. of the twenty-second of June, 1885, 
in almost a standing position, with his right hand holding to the pipe 
that supplied the bath with water, and his head so drooped that the sur- 
face of the water extended above his nose, but lèft the top of his head 
exposed. There was an abrasion between his eyes, and a bruise on one 
side of his head. The bath was eight or ten feet square, and the water 
from four and a half to five feet in depth. The deceased was from five 
feet eight inches to five feet nine inches in height. The water is nat- 
urally warm, its température being from 100 to 105 degrees; the resuit 
being to fiU the room with hot steam should the door be closed. In this 
instance the door was closed, the deceased having locked it from the in- 
side. It further appears from the évidence that for many years the de- 
ceased was a free drinker of intoxicating liquors, and that for the last 
few years of his life he was a very heavy drinker. His physician testi- 
fied at the trial that, during the latter part of his life, he drank to such 
excess as to bring on epileptic fits, from the etfect of which he (witness) 
had relieved him. This witness further testified that, upon the recov- 
ery of the deceased from such attacks, he would résolve to cease drinking 
altogether, and that at the time of his death he was endeavoring to stop, 
but stopped too suddenly. He testified, further, in substance, that the 
entrance into the bath in question of one in the then condition of the de- 
ceased would be likely to resuit in an epileptic attack, and that the fall 
or blow that caused the abrasion between the eyes, and the bruise on the 
side of the head, were not sufEcient to hâve caused death. 

When it is considered that the évidence shows that the abrasion and 
bruise were but slight, and that deceased, when found, was in almost a 
standing position, with his right hand firmly grasping the supply-pipe, 
it is impossible to believe that his death was caused by a fall or blow. 
In view of ail the facts and circumstances of the case, considering the 
condition of the deceased at the time of and just previous to his death, 
the probable eËfect of the beat of the bath upon one in his condition, his 
position when found, and the condition of his body after death, it seems 
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to me lo be clear that he eaiiie to his death through other causes than 
"external, violent, and accidentai means, within the intent and ineaning" 
of the policy in suit, and I must so find. 

Upon this ground there must be judgment for the défendant; and it 
is so ordered. 



Norton and othera v. City of Poetsmouth. 

{Oireuit Court, B. New HatrvpsMre. June 7, 1887.) 

Teial— Fbdekai Practicb— Sbctiom; 914, Rev. St. 

Where a défendant, in an action brought in a circuit court of the United 
States, flles several pleas, tlié court may direct the issues of fact ariaing on 
one of the pleas to be tried flrst, accordingto the law of the state where the 
court Bits, by virtue of section 914 of the ïîevised Statutes, under which the 
practice in tue fédéral courts is made to conf orm to that of the state where 
the court is held. 

At Law. 

The défendant, having been granted leave to plead double, filed sev- 
eral pleas— Jïïrst, the gênerai issue; second., the statute of limitations; 
Ihird, a release of ail claims, causes of action, etc., under the patent 
granted to Knibly, and set forth in the déclaration ; fourth, a plea de- 
nying infringement, etc.; fifih, license; dxA, public use of the alleged 
invention, etc.; — and asked the court for a hearing on the third plea, 
on the ground that if that is sustained by proof there is an end of the 
case, and the time and expense involved on the trial, which is likely 
to be a protracted one, would in conséquence be saved. 

Harvey D. Hadhck, for plaintiff. 

WiUiam L. Poster, for défendants. 

CoLT, J. I am of opinion that the motion of the défendant for an 
order of court that the issues of fact arising upon the third plea may be 
first tried, should be granted. By the law of New Hampshire, as laid 
down in the récent case of Ckoen v. ^Veston, 63 N. H. 599, 4 Atl. Rep. 
801 , whether ail or a part of the issues in any action should be tried at 
one time, is a question of justice and convenience. This being an ac- 
tion at law, I see no reason, under section 914 of the Revised Statutes, 
why the practice of the United States courts should not conform to that 
of the state. In the présent case, I am satisfied that justice and conven- 
ience call for the trial first of the issues arising upon defendant's third 
plea, and that the défendant should not be put to the costs, expense, 
and trouble of a trial on the merits until a détermination of the ques- 
tions raised by that plea. 
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In re Sah Quah. 
(District Court, D. Alaska. May 8, 1886.) 

1. CONSÎTTDTIOIfAI, LaW— CiVIL RiGHTS— InDIAX CuSTOM— InTOLUNTAKY SERVI- 
TUDE. 

A custom or rite prevailing among the uncivilized tribes of Indians m 
Alaska, whereby slaves are bought, sold, and held in servitude, against their 
free ■will, and subjected to ill treatment at the pleasure of the owner, is con- 
trary to theiitihirteenth amendment to the constitution of the United States, 
and the "Civil Kights Bill" of 1866, and a person soheld in slavery will be re- 
, leased by ordor of the court upon writ of àabeas corpus. 

8. IiroiANS— GOVKENMENT OP— TERKITOKY OF ALASKA. 

The treaty of March 30, 1867, by which the territory of Alaska was cede4 
to the United States, made the uncivilized tribes therein subject to such laws 
ahd re^lâtions as the United States might adopt in regard to them. 
8. 8amb-^LiQT70E Tbafi-ic — "Ihdias Countht. " 

The act of congress of March 3, 1873, extending to Alaska two sections of 
theact of June 30, 1834, known as the " Indian Intercourso Laws, " and relating 
principally to the interdiction of the liquor trafflc among the Indians, is to be 
construed to make said territory "Indian Country " only to the extent of the 
prohibited commerce, and did not put the Alaska Indians on a gênerai foot- 
ing with Indians in other parts of the United States. 

4. Samb— Oedinancb op 1787. 

No treaty having ever been made with the Alaska Indians or tribal inde- 
pendence recognized, they «re not to be regarded as within the opération of 
the custom and policy of the government arising dut of the ordinance of 
1787, relating to the north-west territory, whereby the Indian tribes of the 
United States bave been treated as free and independent within their respect- 
ive territories, governed by their tribal laws andcustoms in ail matters per- 
taining to their internai aSairs. 

5. Samb — Cbihikal Jurisdictiok ovbb— Citizenship. 

The Alaska Indians, while not citizens within the full meaning of tbe term, 
are dépendent subjects, amenable to the pénal laws of the United States, and 
subject to the jurisdictîon of its courts. The act of congress of March 8, 
1885, making ail Indians amenable to the criminal laws of the United States 
for the offenses therein designated, is to be regarded as aiding thie construc- 
tion of the law, and the act of March 3, 1871, prohibiting future récognition 
of tribal independence among the Indians, is to be construed in the same con- 
tiection. 

Haheas Corpus. 

W. Clark and P. J. Berry, for petitioner. 

M. D. Bail, for respondent. 

Dawson, J. Petitioner allèges that he is unlawfuUy restrained of his 
liberty by the respondent, who claimsto ownhim as a slave andchattel, 
and prays to be released from the restraint imposed upon him by the re- 
spondent. Éespondent, by way of return to the writ, in substance al- 
lèges that both he and the petitioner are Indians of the Thlinket or Kalo- 
sianrace; that they are uncivilized natives; that they and their ancestors 
hâve inhabited the Alaskanshôres from time whereof thememory of man 
runneth not to the contrary, in oommunities independent of any other 
law, authority, or jurisdictîon except that established by their own rules 
and customs; that the buying, selling, and holding of slaves is one of 
the rules and customs of their race and tribe; that the civil authorities 
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have no jurisdiction over them; and impliedly asserting that Alaska is 
Iiidiau country, and that they as inhabitants are subject to no law, save 
the usages and customs of Indians. 

The issue presented is important, and necessarily involved an examina- 
tion of the treaty by which this vast région was ceded to the United 
States by his majesty, the einperor of ail the Russias, as well as certain 
acts of congress in relation to Alaska. The third article of the treaty of 
March 30, 1867, is as foUows: 

" The inhabitants of the ceded territory, according to their elhoice, reservin g 
ttiëir natural allegiance, may retùm toKussia within three years; but, if they 
should prefer to remain in the ceded territory, they, with the exception of un- 
civihzed native tribes, shall be admitted to the enjoyment of ail the rights, 
advantages, and immunities of .citizens of the United States, and shall be 
maintained and proteeted in the free enjoyment of their liberty, property, and 
religion. The uncivilized tribes will be subject to such laws and régulations 
as the United States may, from time to time, adopt in regard to aboriginal 
tribes of that country." 

.It will be observed that thé power to make lâws iand régulations for 
the government of the Indians is expressly reserved in the treaty to the 
United States, thus indicating very clearly that they were even then re- 
garded as subject to some power superior to their own untamed inclina- 
tions. Pursuant to the power reserved in the treaty, congress, on the 
twenty-seventh day of July, 1868, extended thelaws of the United States 
rèlating to customs, commerce, and navigation to and over ail the main- 
land, islands, and waters of Alaska, and çonfelred upon the président 
of the United States power to restrict and regulate or prohibit the im- 
portation and use of fire-arms, ammunition, and distilled spirits înto 
and within the territory. Sections 1964, 1955, Rev. St. 

On the third day of March, 1873, congress amended the two sections 
referred to by extending over this territory two sections of the act of 
June 30, 1834,known as th&"Indian Intercourse Laws," rèlating almost 
exclusively to the interdiction of the liquor traffic among the Indians, 
and to the distillation of ardent spirits in the Indian country. But I 
cannot infer that when congress, in express terms, extended two sections 
of the same act, and made them applicable to a certain people, it was 
intended to extend the whole act. 

The presumption is clear that by singling out, mentioning, and ex- 
tending two sections only, the intention was to withhold or exclude frora 
the territory ail the other sections of the act. If I am correct in this 
conclusion, it necessarily foUows that only as to the prohibited commerce 
mentioned in the sections referred to, can Alaska be regarded as Indian 
country. 14 Ops. Attys, Gen. 290; 16 Ops. Attys. Gen. 141. 

What, then, is the légal statw of Alaska Indians? Many of them 
hâve connected themselves with the mission churches, manifest a great 
înterest in the éducation of their youth, and hâve adopted civilized 
habits of life. Their condition bas been gradually changing until the 
attributes of their original sovereignty bave been lost, and they are be- 
coming more and more dépendent upon and subject to the laws of the 
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United States, and yet they are not citizens within the full meaning of 
that tenu. 

From the organization of the government to the présent tinie, the 
varions Indian tribes of the United States hâve been treated as free and 
independent within their respective territories, governed by their tribal 
laws and customs, in ail matters pertaining to their internai affairs, such 
as contracts and the manner of their enforcement, marriage, descentSj 
and the punishment for crimes committed against each other. They 
hâve been excused from ail allegiance to the municipal laws of the 
whites as précédents or dtherwise in relation to tribal affairs, subject, 
however, to such restraints as were from time to time deemed necessary 
for their own protection, ând for the protection of the whites adjacent to 
them. Cherokee Nat. v. 6eorgia,5 Pet. 1, 16, 17; Jackson v. Goodell, 20 
Johns. 193. 

This policy upon the part of the United States grew out of the ordi- 
nanee of 1787, adopted by the confédérale congress for the government 
of the territory north-west of the Ohio river, and has been constantly and 
scrupuloUsly observed in relation to ail Indians existing under tribal 
customs, and with whom the government has treated, and recognized as 
independent tribes. 

The doctrine enunciated by the suprême court of the United States in 
the Ch-mv Dog Case, (1883,) 109 U. S. 556, S Sup. Ct. Rep. 396, is based 
upon the idea of the supremacy and independence of the Brûle Sioux 
tribe of Indians, in their tribal capacity, as admitted and recognized by 
the United States in a treaty stipulation. It was held that the district 
court of Dakota had no jurisdiction to try and punish Crow Dog for the 
murder of a member of his own race, because lie had been or was liable 
to be punished by the local law of the tribe. But does the rulein that 
case apply to the Indians of Alaska? I think not, and for varions rea- 
sons. The United States has at no time recognized any tribal independ- 
ence or relations among thèse Indians, has never treated with thém in 
any capacity, but from every act of congress in relation to the people of 
this territory it is clearly inferable that they hâve been and now are re^ 
garded as dépendent subjects, amenable to the pénal laws of the United 
States, and subject to the jurisdiction of its courts. Upon a careful ex- 
- amination «f the habits of thèse natives, of their modes of living, and 
their traditions, I am inclined to the opinion that their System is essen- 
tially patriarchal, and not tribal, as we understand that term in its ap- 
plication to other Indians. They are practically in a state of pupilage, 
and sustain a relation to the United States similar to that of a ward to a 
guardian, and hâve no such independence or supremacy as will permit 
them to sustain and enforce a System of forced servitude at variance with 
the fundamental laws of the United States. 

Counsel for respondent suggests that thèse people are not included 
within the thirteenth amendaient to the constitution, and the subséquent 
législation by congress to enforce it. Before discussing the amendment, 
and its object, it is necessary to briefly examine the system of slavery 
among thèse natives. The object of ail intellectual research is the dis- 
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covery of truth, and unless we close our eyes to observation, and disbe- 
lieve an unbroken chain of human évidence, we cannot escape tbe con- 
clusion that slaveryin its most shocking form bas been thoroughly inter- 
woven with tbe social polity of tbe Indians of Alaska, and still exists in 
many localities under circumstances of extrême cruelty. Tbe life of tbe 
slave is entirely at tbe disposai of his master or bis mistress, and it bas 
been customary among tbem to kill one or more slaves on tbe death of 
a master, or on the happening of some otber event, sticb as tbe comple- 
tion of a new house. Boring tbe ears, or putting ont an eye, of a slave, 
or some otber mode of marking the flesh, bas been and is now a custom 
with some of the familles of thèse people. Tbe évidence sbows tbat the 
object of such mutilation is to impress upon tbe slaves their inferiority, 
and render tbeir humiliation complète; that tbey are believers in witch- 
craft, and that, when a spirit of insubordination becomes manifest on 
the part of the slaves, tbe juggler is called upon, and that he, by exor- 
cisins and magical incantations, prétends to drive put the rebellions 
spiritSi and the slaves are compdled to submit. Càn such a System be 
tolerated in a country wh ose people lay claims to civilization and chris- 
tianity? Does. not every precept of religion, every prinçiple that under- 
lies our System of government, every axiom of our political fabric, cry 
eut against snch monstrous inhumanity? 

What was the object of tbe thirteenth amendment to tbe constitution? 
In construing the constitution, or any of its amendments, or any of the 
laws enacted in obédience to, its conimands, the court may dérive aid 
from contemporaneous exposition; may look to tbe history of the time 
of its adoption;; may ascertain the evil sought to be reraedied, and the 
object to be accomplisbed. Story, Const. § 405. The object of the 
thirteenth. amendment is easiiy understood. Its language is sweeping 
and far reaching. African slavery had practically been abolished by the 
use of the military arm of tbe govemment, A new era had dawned upon 
the American people. The lajst vestige of forced servitude, except for 
the punisbinent of crirne, was to be eliminated from our political System 
by organic law. Tbe thirteenth amendment was proposed to the several 
states by tbe thirty-eigbtb cpngrfôs on the first of February, 1865, and 
was declared in a proclamation of the secretary of state, dated on tbe 
eighteentb day of December following, to hâve been ratified by the lég- 
islatures of 27 of the then 36 statefc. 

The amendment is brief, but broad in its scope: 

"Section 1. JSTôither slavery nor involuntary servitude, except as a punish- 
ment for crime whereof the party shall hâve been duly convicted, shall exist 
within the United States, or any place subject to its jurisdiction. 

"Sec. 2. Congress shall hâve power to enforce this article by appropriate 
législation." 

It is, indeedjSeldom that so pauch meaning is contained within the 
compass of so short a sentence; and, for the purpose of making the amend- 
ment effectuai, tbe law known as the "Civil Rights Bill" was enacted in 
April, 1866. By it the last relie of slavery or forced servitude in any 
conceiyable form, except for, the punisbment of crime, is emasculated. 
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Section 1990 abolishes peonage in New Mexico, and in every state and 
territory where it had a foot-hold. On March 3, 1871, congress passed 
a law absolutely forbidding any future treaties with Indian tribes, or 
the récognition of tribal independence. See section 2079, Rev. St. 
And by an act approved March 3, 1885, (23 U. S. St. at Large, 385,) 
congress made ail Indians amenable to the criminal laws of the United 
States, and snbjeet to the jurisdiction of its courts for ail offenses desig- 
nated in said act, committed against the person or property of any other 
Indian, or any other person. 

The last act of congress referred to materially strengthens the view 
herein expressed, that the Indians of Alaska are under the control of, 
and subject to the laws of , the United States. The petitioner testifies that 
he was captured and sold into slavery when a mère boy; that his labor 
from that time to this bas been appropriated by others. He bas lost 
one eye, his ears are badly mutilated, and he is certainly a sad spectacle 
of humiliated manhood. The crack of the lash, the torture of mutila- 
tion, the fear of death, the annoyance of the juggler, the excess of man- 
ual labor imposed upon him, the extrême hardships of his life, with the 
sensé of dégradation and inferiority constantly before him, bave subdued 
his manhood, and the pitiable spectacle of his once stately form is an 
évidence of the blighting curse of slavery. This case bas been ably ar- 
gued on both sides, and ail the learning accessible to the attorneys bas 
been brought to bear* but I can arrive at no other conclusion than that 
the petitioner must be released from the merciless restraint imposed 
upon him, and go forth a free man, and such is the order of the court. 



United Statis v. Thompson. 
(Circuit Court, D. Oregon. June 37, 1887.) 

1. AccoMFWcB— Who 18— Stjbobnation op Pbkjxjkt. 

The person solicited to commit perjury is riot an accomplice in the crime of 
subornation committed by the person who subornéd him; and the fàct that 
he committed the perjury does not prevent the jury from convicting the sub- 
orner of the golicltation on his testimony. 

3. Subornation of Perjdby— Indictmbnt. 

The défendant was indicted for procuring S. to commit perjury in taking 
an oath in support of an application for land under the timber-culture act, 
and It was alleged in the indictment that the défendant knew that 8. did not 
make the application for his own use andbeneflt, but for that of the défend- 
ant, and did not intend to cultivate the land, or anywise comply with said 
act. Seld, that such allégation was the légal équivalent of the allégation 
that the défendant knew that 8. would and did swear willf ully false in tak- 
ing said oath, and would and did théreby commit perjury, at least on a mo- 
tion in arrest of judgment, after a verdict of guilty. 

(Byllabus by the Court.) 

Indictment for Subornation of Peijury. 
Lewis L. McArihur, for the United States. 
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W. D. FenUM, for défendant. 

Deady, J. Section 5392 of the Revised Statutes defines the crime 
of perjury as a willful statement, made by a person duly swom to tell 
the truth of any material matter, which he does not believe; and the 
following one (5893) enacts: "Every person who procures another to 
commit any perjury is guilty of subornation of perjury, and punishable 
as in the preceding section prescribed." 

On April 5th the défendant was indicted and on May 26th convicted 
of the làtter crime, and nbw moves for a new trial and in arrest of judg- 
ment. Briefly, the indictment states that on August 26, 1886, the de- 
fendant solicited one David J. Shepered to make an application under 
the timber-culture act of June 14, 1878, (20 St. 113,) for that portion 
of the public lands desijgnated on thé survey thereof as the N. E. i of 
section 2, in township 1 N., of range 20 E. of the Wallamet meridian, 
situate in The Dalles land district, state of Oregon, and to subscribe and 
swear to the affidavit required by law in making said application, -which 
said Shepered then and there consented to do; that on August 27th 
said Shepered, in conséquence of said solicitation, did make said tim- 
ber-culture application at the proper land-office, and subscribe and swear 
to the affidavit required by law, in which he stated, among other things, 
that "this filing and entry is made for the cultivation of timber, and for 
my own exclusive use and benefit; that I hâve ihade this application 
in good faith, and not for Ihe purpose of spéculation, or directly or in- 
directly for the use or benefit of any other person or persons whom- 
soever; that I intend to hold and cultivate the land, and to fuUy com- 
ply with the provisions of this said act;" whereas, in truth and in fact, 
the said Shepered, as he then and there well knew, did not make said 
application in good faith, nor for his own exclusive use and benefit, but 
for that of the défendant, and did not intend to hold and cultivate 
said land, or comply with the provisions of the timber-culture act; and 
whereas, in truth and in fact, the défendant, when he solicited said 
Shepered to falsely swear as aforesaid, and when he did so falsely swear, 
well knew that said Shepered did not make said application in good 
faith, nor for his own exclusive use and benefit, but for that of the de- 
fendant; and did not intend to hold and cultivate said land, or comply 
with any of the provisions of the timber-culture act; and so the défend- 
ant did, in manner and form aforesaid, subom and procure said Shepered 
to commit perjury, contrary to the statute, etc. 

The motion for a new trial is based on the following grounds: (1) 
That Shepered is an accomplice and perjurer, and the only witness to 
the facts necessary to a conviction; and (2) that the évidence in the 
case tends to show that Shepered did not commit perjury in making the 
affidavit in question, becaùse he believed that the statements therein were 
true; and in arrest of judgment on the following: The indictment does 
not state facts sufficient to constitute a crime, in this: it does not allège 
that the défendant knew that Shepered knew that the matter containeii 
in said affidavit was false. 
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The first point is not well taken. Shepered is not technically an ac- 
complice in the crime charged against the défendant; and, if he is, the 
jury had the power to find the défendant guilty on his uncorroborated 
testimony. The credibility of his witness belongs to the jury. Whart. 
Crim. Ev. § 441. But, on the statement of the witness, he has once 
been guilty of perjury, and that circumstance was proper to be consid- 
ered by the jury in weighing the évidence; and so they were instructed. 

But it is claimed by counsel that this fact brings him withiu the maxim, 
faims in wio,falsu»An omnibus, in support ofwhich People v. EvanSyAO 
N. Y. 5, is cited. I think this maxim has no application to any falsfe- 
hood spoken by the witness on any other occasion than the one in which 
his évidence is being consideréd by the jury. Nor do I think that the 
weight of modem judicial opinion or législation favors the doctrine that 
a false statement presently made by a witness shall hâve any olher or 
greater eflFect than to cause him to be distrusted generally, leaving the 
jury,under proper instructions, to judge of his credibility, and give such 
wèight to his évidence as they think it entitled to. The rule is so ex- 
pressed in the Code of Civil Procédure, § 835, stib. 3: "A witness false 
in one part of his testimony is to be distrusted in others." Itwould be 
monstrous, as it seems to me, if a falsehood told by a person years be- 
fore he is called as a witness in a particular case could be invoked to ab- 
solutely discrédit him on the latter occasion^ 

Therefore if, ail the circumstances consideréd, the jury are satisfied, 
beyond a reasonable doubt, of the guilt of the accused, from the évi- 
dence of an uncorroborated accomplice, or that of a witness who has 
committed the perjury which he is charged with procuring, they may 
and ought so to find, and the court may not on that aceount interfère 
with the verdict. But Shepered was corroborated at almost every point 
in his testimony, and particularly by the défendant himself. From the 
testimony of Shepered it appears that he is a young man without any 
spécial calling, whose home is at Salem., In the summer of 1886 he 
was living from hand to mouth, knocking about in eastem Oregon, work- 
ing occasionally as a sheep-herder and hostler. On his way home, while 
passing throughThe Dalles, he testifies that the défendant came to the 
tavern where he was stopj)ing, and accosted him without an introduc- 
tion, asking where he was from, and, on recaiving an answer, said he 
had seen some land that he wanted; that he wanted to get seven or eight 
persons to enter it, and give him a power of attomey to contfol it; thàt 
there was a party coming out from the east in six months,,and he 
wanted to get control of the land so they could hold it in the name of 
the persons who entered it; and that there was nothing wrong about it. 
The witness haying consented, he says he went to the defendant's room 
the next day, where he signed a paper which he undexstood to be the 
power of attomey suggœted, and afterwards went to the land-office in 
The Dalles, in charge of a third person, to whom the défendant gave $14 
to pay theexpenses of the entry, which was handed to the witness at 
the land-office, where be made the application #ind affidaAdt in question, 
and paid said expenses. Of the sum of $14j Shepered retained $1 , and 
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gave the land-office receipt for re^ainder to the défendant, who then 
gave him ahother dollar for hirûself. Shepered also testified that when 
défendant sent the man to the land-office with him he said he had been 
there so often hiniself he did not want to go again; that he (Shepered) 
did not intend to cultivate the land, and that he took it for the défend- 
ant, which the latter well knew. This transaction took place on August 
26 and 27, 1886. 

The register of the land-office testified that the défendant was at the 
office frequently during thé ten days or two weeks j«st prior to the time 
this application was made, inquiring for vacant prairie lands, and that 
on his request he was fumished with some plats of the public lands for 
examination; that on August 26, 1886, he brought aman named Ryan 
to the land-office, and gave him $14 to make a timber-culture entry 
with, which he did; and that Shepered made the application in ques- 
tion, and affidavit in support thereof, on August 27 th, in company with 
another person not the défendant.- 

The défendant testified that héf came to Oregon from Illinois in July, 
1886, and; stopped at The Dalles, where he had a brother, who is a loco- 
motive engîneer; that he was raised on afarm, and had worked at the 
printing trade, ^nd kept school. He says he met Shepered and others 
at The: Dalles; and talked with them about taking land; that he got three 
pièces from the land-office, and got Shepered and Ryan to enter two of 
them, he paying the expense, and giving them two dollars apiece; that 
they first signed a paper, by which he Was to take care of and control 
the land, and they were to pay him his advances for entry and subsé- 
quent cultivation under the timber-culture act, with 10 per centum in- 
terest; that he knew the nature of theoath that Shepered must and did 
take in support of the application, and that he told him there was noth- 
ing "wrcng about it. - 

Thèse parties'-^the défendant, Shepered, and Ryan — 'were soon after 
arrested on a charge of cohspiracy to defraud the United States out of 
the land included in thèse entriés, under section 6440 of the Revised 
Statutes, for which they were subsejiuently indicted. Demurrers being 
SUstained to the indictraent, (£/. (S.'V; Thompson, 29 Ped. Rep. 86, 89,) 
they were held to bail, arid the défendant "p^as subsequently indicted 
for subornation of perjurj"; in procuring both Shepered and Ryan to make 
thèse entries. Ry9.n bas sincë escaped from jail. On the witness stand, 
the défendant, being asked on" crose-examination to produce the writing 
between himself and Shepered and Ryan, answered that, when they 
were arrested at The DalleB, Ryan said "he thought the agreement was 
not légal, and I put itin the stovè.''' He also admitted thiat he had no 
îmeans, and that thémoney used In making thèse entries he took out ôf 
hi6 bfother's trunk during the latter'g absence. 

As to the second ground of the motion, but little need be said. The 
question involved in it was one of iaôt for the jury, and they bave found 
that Shepered did commit perjury. It is true that Shepered was made 
to say, on cross-examination, thsjt he "did not think he swore falsely" 
when he took the oath, beoause the défendant told him "it was ail right." 



XJNITED STATES p. THOMPSOH. 835 

But this kind of a statement ought to hâve no weight against his spécifie 
statements on the examination in chief that he did not intend to culti- 
vate the land, that he did not take it for his own use and benefit, but 
for that of the défendant.' Added to thèse are the facts admitted by both 
thô défendant and Shepeted, that the' îatter made the application at the 
solicitation and with the money of thè former, after executing a writing 
-which there is every reason tb believe gave him theright to control and 
use the land as his owil, as far as the law would ailow, or it could be 
evaded. ; , 

On the évidence of Shépered, -which is corroborated by that of the de- 
fendant at every turn, it is clear that the former; committedperjury; 
that is, he made à materiàl statement in the affidavit that he snbscribed 
which hé did not belieVë and, mote, which hé eould not believe, ahd 
which he ndw tèstifiés he did not belifeve, and' was not true. ^And the 
défendant, who knew Shépered did nôt intend to cultivate the land, ot 
takë it for his own usé or benefit, and who bad procored him to take it 
for his benefit, well knew that Shépered would and did' commit peijury 
m taking that oath. Ihdeedj the vèrjf feot of thé spoliation or destruc- 
tion by the défendant, as- soon as hé Was atrested, of the private writing 
given Mm by Shépered and Ry an, betrays a guilty knowledge of an un- 
lawftd act on bis part, and stamps the transaction to which it related as 
illégal. 

In^ support of the motion în arrest of judgment, counsel cites V. S. v. 
Èmm, 19 Fed. Rep. 912; U. S. v. Dennee,Z Woods, 39; and Cbm. v. 
Doûglass, 5 Metc. 244. The former two cases appear to bave been de- 
cided on the authority of the Iatter. But that case, while it holds that 
subornation of perjury is not committed when it doés not appear that 
the party procuring the witness to make the falsè statements must bave 
known or believed that they were willfully false as well as false in fact, 
it is silenton the sutojéct of what averraents are necessary in the indict- 
ment. Thé court says that "if he [the défendant] did not know or be- 
lieve that the witness inténded to commit the crime of perjury he could 
not be guilty of the crime of suborning her." On the évidence iù this 
cà^e, th^ défendant must bave knoWQ that Shépered was gOing to com- 
mit thé crime of perjury in pursuance of his solicitation, and the only 
question is, are the allégations of the ihdictment sufficient to support the 
verdict? 

it is alleged in the indictment that' both the défendant and Shépered 
kneMr the oath of the Iatter would be and Was false in fact, but it'is not 
alleged in so mahy Words that the défendaiit knew or believed that 
Shepefed willfully took the oath knowing it to be false, and thereby com- 
mitted peijury. In Cbm. V. Doughm, supra, the allégation in the indict- 
ment; which the facts proven were held insufficient to sustain, is inci- 
dentally stated in this language: "The défendant suborned the said 
Fanny Crossman to Commit perjury." In my judgment, this charge 
<!Overs the whole grourld^ and by a necessary implication includes ail the 
èïemèhts of the crime of subornation of perjury. It may be defeèti^e, on 
demuWer, for not stating the circumstaneës of the subornation in détail, 
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including the fact that the défendant knew or believed that the person 
solicited would willfully swear false, as alleged, so that he might be 
fiilly "informed of the nature and cause of the accusation against" him. 
But an allégation that A. procured B. to commit perjury by willfully 
sweafÏDg that A. paid C. $100 on a certain occasion, which statement 
neither A. nor B. believed to be true, is comprehensive enough to ad- 
mit, on the trial, the proof of ail the détails constituting the crime of 
subornation of perjury, and is therefore good after verdict. And the 
évidence necessary to support the indictment in such case would include 
proof of the fact that A. knew or believed that the person solicited 
would and did willfully swear falsely. But the indictment in this case 
goes further than this. For it is distinctly alleged that the défendant, 
when he solicited Shepered to take this false oath, and also when he did 
tftke it, knew that he did npt make the application in good faith, nor 
for his own exclusive use an(j benefit, but for that of the défendant, and 
did not intftnd to cultiyate the land, or comply with any of the provis- 
ipns of the timber -culture act. 

Nor, if the défendant had this knowledge, or any particular of it, con- 
ceming the real purpose and intent of Shepered when he consented to 
anddid take this oath, he not only had reason to believe but knew that 
in taking it he committed perjury.. This allégation is the légal équiva- 
lent of the statement that counsel for the défendant insists should be in 
the indictment. The défendant knew that Shepered knew that the 
matter contained in the affidavit is false. But, assuming that there is 
no équivalent allégation in the indictment, the omission complained of 
is merely a defect in the statement of a material averment, which the 
court cannot fail to see must hâve been fully proven on the trial, or the 
verdict of guilty could not hâve been found, and therefore there is no 
cause for the arrest of judgment. Whart. Crim. PI. & Pr. § 760a. 

On the argument a new trial was also asked on the ground of further 
évidence contained in an affidavit then filed of one of the counsel for the 
défendant,, whosays that on accpunt of a prior engagement he was not 
able to be présent at the trial, concerning a conversation or conversations 
he had with Shepered on the subject of this oath. They are to the ef- 
fect that he did not commit perjury in taking the oath, and thaf he 
made the application in good faith. With the consent of the district 
attorney, the affidavit was submitted with the motion for new trial. 
This évidence is not newly discovered. It was known before the trial. 
But, 'waiving that, it is not calculated to change the resuit. It consists 
of :two gênerai . conclusions, stated by the witness probably in answer to 
interrogatories that suggested them, — the one that he did not commit per- 
jury; the other, which is included in th^ first, that he acted in good 
faith. i They are both utterly in consistent with and contradicted by the 
'spécifie facts testified to by him concerning his purpose and intent in 
making the application and taking the oath. The undoubted circum- 
stances of the transaction, show, beyond the power of contradiction, thaï 
he. did commit perjury; that he swore to what he did not believe and 
did not in tend to perfprm. But the défendant had the benefit of this 
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statement on' the trial. For, as has beeii said on the cross-examination, 
Shepered was induced to say that "he did not think he swore falsely" 
because the défendant said "it was ail right." But, on the facts admit- 
ted by him, the jury were of a différent opinion; and the question was 
for them to décide, and not Shepered. As well might the famous bur- 
glar, Jack Sheppard, excuse himself for house-breaking, on the plea that 
he did not think it was burglary because the receiver of the stolen goods 
said "it was ail right." 

The motion is denied, and the défendant is directed to appear for sen- 
tence. 



United States v. Boggs. 
(IHatriet Court, 8. Di lUvnow. June Term, 1887.) 

1. Pehjukt — Affidavit to Suppokt Pension Claim. 

Thé oflfotise of perjury, as deflned by section 5893, Rev. St. TJ. S., may be 
predicated upon an affidavit to support a pension daim sworn to bef oré a 

. . justice- of the peace. 

8. Pbnsions— Rboulations of Commissioneb— AFFroAViT. 

Begulations of the commissioner of pensions prescribed that " ail évidence 
in a claim for pension (pther than the déclaration) may be verifled before an 
bfflcer duly authorized to administer oaths for gênerai purposes. " Held, that 
à justice of the peace is an offlcer duly authorized to administer oaths, within 
the purview of said régulations. 

8. Same. 

Such régulations are proper, under section, 4748, Rev. St. U. S., directing the 
commissioner of pensions to furnish claimants or applicants with "ail such 
printed instructions and f orms as may be necessary in establishing and bb- 
taining said claim." 

4. PeBJUKY— INDICTMENT— SUPFICIBNCY. 

An allégation in an indictment under section 5393, Rev. St. U. S., charging 
perjnry in an affidavit to support a pension taken before a justice of the peace, 
Bufficiently avers, under section 5396, Rev. St. U. S., the officiai character of 
the offlcer taking the affidavit, by alleging that said offlcer "was then and 
there a person having compétent authority to administer saidoath. " The 
offlcer's spécial authority need not be set forth. 

Indictment for Perjury. Motion in arrest of judgment. 
G. Van Hoorebeke, for the United States. 
John M. Palmer, for défendant. 

Allen, J. The défendant, at the June term, 1886, was indicted un- 
der section 6892, Eev. St. U. S., which provides that "every person who, 
having taken an oath before a compétent tribunal, officer, or person, in 
any case in which a law of the United States authorizes an oath to be ad- 
ministered, that he will testify, déclare, dépose, or certify truly, or that 
any written testimony, déclaration, or certificate by him subscribed is 
true, willfully, and contrary to such oath, states or subscribes any ma- 
terial matter which be does, not believe to be true, is guilty of perjury." 
A trial was had at the last January term of this court, when the jury 
v.3lF.no.6— 22 
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found him guilty. A motion in arrest of judgment was made before the 
îate Judge Teeat, and recently ai^ued before me, upon the following 
stat^ment of facts: 

(1) That William Boggs, the défendant, was sworn to affldavits, Exhibit C 
and D, before Thomas S. Loy, a justice of the peace, duly commissioned and 
qualifled, within and for the county of Efflugham and state of Illinois. 

(2) That the affldavits E?chibi,ts C and D are the affldavits upon which the 
perjury is predicated in the indictment, and the originals transmitted to the 
commissioner of pensions, and filed as évidence in the pension claim of Jesse 
C. Yoùng, eertifiCate No. 289,854. ' 

(3) That Thomas S. Lot, the justice of the peace aforesaid, William Boggs, 
the défendant, and Jesse 0. Young, the pension claimant, resided less than 25 
miles from the county-seat of Efflngham county, Illinois. 

(4) That the blank form affldavit (Exhibit C) was furnished the pension 
claimant, Jesse C. Young, by the commissioner of pensions, which was after- 
wards flUed out and sworn to ànd subscritaed by said William Boggs, défend- 
ant, before said Thomas S. Loy, justice of the peace. 

(5) That the, clerk of Efflngham county,, Illinois, under bis hand and officiai 
seal, had, previous to making affldavit Exhibit C, sent to tlie commissioner 
of pensions the signature of said Thomas S. Loy, justice of the peace, and a 
certiiicate that said signature was genuine, in said certiflcate giving the date 
of said Thomas S. Loy'S commission as such justice of the peace, and the 
timeit would expire; and that said affldavits, Exhibits C and D, were sworn to 
by said défendant, William Boggs, while said Loy's commission as such jus- 
tice of the peace was in fuli forcée 

(6) That M., J. Maloney testifled on the trial of this case that he was familiar 
with the practice of the pension bureau; that he h&d, been employed therein 
for several years as à clerk ; and that it was a rule of the bureau to admit and 
accept, as proof in pension elaims, affldavits and papers sworn to before jus- 
tices of the peace, other than déclarations. He did not testify that there were 
any written rules iil the bureau. ' 

The indictment contains two counts, the first of which charges the de- 
fendant with having taken an oath before Thomas S. Loy, "then and 
there a justice of the peace in and for the county of Effingham and state 
of Illinois, who was then and there a person having compétent authority 
to administer said oath; that a certain written certiûbate in the matter 
of a certain claim of Jesse 0. Young for pension, under the laws of the 
United States, then and there subscribed by him is true, wiUfuUy and 
contrary to such oath, did then and there subscribe certain material 
matter in said certificate then and there contained, whieh he the said 
William Boggs did not then and there believe to be true," — setting out 
such alleged material matter. The second count is substantially the 
same as the first, except as to the dates and détail of alleged material mat- 
ter. The contention in support of the motion is that Thomas S. Loy, 
the justice of the peace before whon) the oath was taken, was not a com- 
pétent person,, and did not posaess compétent authority, to administer 
said oath; that, no law of the United States having giveû express au- 
thority to justices of the peace to administer oaths to pèrsons offering to 
be sworn in support of pension daims, perjury cannot be assigned upon 
oaths sotaten, howe ver false or corrupt. 
, The question is not entirely free from difficulty. While it may be 
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ftrue that a false oath does not necessarily constitute perjury, unless so 
deelared by law, it would seem that if the officer before whom the oath 
is taken be of a class having gênerai authority to administer oaths, and 
that class has been designated by the head of the bureau or départaient 
having jurisdiction of the claim in aid of whieh the false oath is taken, 
perjury may be wèll assigned. Section 5396, Rev. St. U. S., provides 
that, "in every presentment or indictment prosecuted against any person 
for' perjury j it shall bé sufficient to set forth'the substance of the offense 
charged upon the défendant, and by what court, and before whom the 
oath was taken; averring such court or person to hâve compétent author- 
ity to administer the same, together with the proper averment to falsify 
the matter wherein the perjury is assigned; without setting forth the bill, 
answer, information, indictment, déclaration, or any part of any record 
or proceeding, either in law or equity, or any affidavit, déposition, or 
certificate other than as hereinbefore stated; and without setting forth 
the commission or authority of the court or person before whom the per- 
jury was committed." Under section 4748, Re\^. St. U. S., it is made 
the duty of the commissioner of pensions to furnish claimants or appli- 
cants for pensions, free of expense, "ail such printed instructions and 
forms as, may be necessary in establishing and obtaining said claim." 
Acting upon this section, the commissioner of pensions prescribed, pub- 
lished; atod distributed generally over the country, printed instructions 
a^d réguktions to the effect that "ail évidence in a claim for pension 
(other than the déclaration) may be verified before an officer duly au- 
thorized to administer oaths for gênerai purposes." 

It must be admitted that a justice of the peace is an officer duly au- 
thorized to administer oaths for gênerai purposes. The indictment 
avers that Thomas S. LoY, the justice of the peace before whom the oath 
was taken, "was then and there a person having compétent authority 
to administer said oath;" and this averment, under the section of the 
statutequoted, is deemed sufficient, without setting forth his spécial 
authority; côngress having, by section 4748, directed the commissioner 
of pensions to furnish printed instructions to pension claimants, to 
be followed by them in establishing and obtaining their claims, and 
that officer, having designated justices of the peace as persons before 
whom proof in aid of pension claims can be made, had the power to 
make such a régulation, the same having the force and effect of positive 
law; and such officers so' designated possessed compétent authority to 
administer such oaths as the one taken by the défendant. Section 
4714, Rev; St. U. S., provides that the déclarations of pension claim- 
ants shall be made before a court of record, or before some officer thereof 
having «ustody of its seal; but it omits to déclare before what officer or 
tribunal proof in support or aid of the déclaration shall be made. 

It is well known'that the régulations prescribed by the commissioner 
ôf pensions bave been Very generally followed, and, in the many thou- 
sands of affidavifs in aid of pension applicants^ very few bave been 
sworn to before any other officer than justices of the peace. Millions of 
dollars hâve been paid out by the government, and vast sums of money 
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are being paid out daily, to pensioners upon claimg aided and supported 
by oaths administered by justices of the peace, in ail the states and ter- 
ritories, and in pursuance of the prescribed régulations referred to, The 
practice in such cases has been too long established and recognized by 
the government to now hold that the justice of the peace, Loy, did net 
hâve compétent authority to administer the oath to the défendant set 
out in the indictment. This view is in harmony with the reasoning in 
U. S^ V. Bailey, 9 Pet. 268,' and not in conflict with U. S. v. Curtis, 107 
U. S. 671, 2 Sup. et. Kep. 507, cited by counsel for défendant. 
The motion in arrest of judgment will be overruled. 



FisH, qui tam, etc., v. Manninq and othera. 
{District Oowt, 3. D. Mew Tiyrk. May 19, 1887,) 

1. Actions fob Penaltiks— Patents— Time op Stampino— Dbmubbeb. 

Upon statutory actions for penalties brougM ùnder section' 4901 of the 
United States Bevised Statutes, for stamping patented articles without con- 
sent of the patentées, etc., the pleader, in accordance with the state practice 
adopted by section 914, Kev. St. U. S., is not required to allège the stamping 
to havè been on a précise day, as at common law; an averment that it was 
doné "in or about June, 1886, " is sufflcîent on demurrer. 

2. Same— Statute to bb Pleaded with Cektaintt. 

Under section 1897 of the New: York Code of Procédure, the statute rejied 
on, and the section thereof , miust be referred to with certainty. It is insufll- 
cient to refer to différent statutes, without specifying which. 
8. Sasib — Plbading— EssENTiAL Facts-— Statutobt Exceptions. 

AU the essential facts must be distinctly alleged. Exceptions forming a 
part of the statute constituting the offense shoùld be negatived. In this case, 
held, on demurrer, necessary to allège (à) that the défendant had no patent; 
(b) that the stamped article contained the patented imprpvement; (c) that it 
was stamped without consent of the plaintiff's "assigns or représentatives. " 

John A, Wiedersheim & Co., for complainant. 
Stanley, Olarke & Smiih, for défendants. 

Brown, J. This action is brought to recover $100,000 penalties for 
the aUeged offense of stamping certain patented articles made by the 
défendants without the patentee's consent, under section 4901 of the 
United States Revised Statutes. A demurrer to the complaint has been 
interposed on various grounds. 

This offense is not made criminal by statute, although pénal; and it 
is therefore to be distinguished, in some important respects, from the 
case cited oî Boyd v. U. S., 116 IIv S. 634, 6 Sup. Ct. Rep. 624. The 
sufficiency of the complaint is to be determined according to the raies 
applicable to civil actions, and according to the state practice in similar 
or analogous actions at common law, and not according to the analogies 
of criminal procédure. .. . ,. 
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1. The objection that the time of stamping should be stated as upon 
a précise and definite day, instead of "in or about June, 1886," is over- 
ruled. Most of the cases cited in support of the demurrer on this point 
are cases of indictments. The few others that are not cases of indict- 
ments {Platt v. Jones, 59 Me. 232, 241; GUmore v. Mathews, 67 Me. 517; 
State V. O^Keefe, 41 Vt. 691) should not be foUowed under the practice 
in this state; and particularly where the acts are peculiarly within the 
knowledge of the défendant, and cannot be exactly stated by the plain- 
tif?. Under the state practice, which requires swom pleadings, a pré- 
cise statement should not be required of what cannot be known to the 
pleader, and which need not be proved as laid. Such a rule, applied 
hère, would be a purely technical one. It was the object of the Code 
of Procédure to dispense altogether with such merely formai and tech- 
nical averments. It is the essential facts ouly that are required. 

2. In an action upon a penalty, the statute imposing it, and the sec- 
tion thereof, must be pleaded with certainty. Code, § 1897. See Brovm 
V. Pond, 5 Fed. Rep. 31,41; Brovm v. Church, Id. 41 . It is therefore im- 
proper and insuflScient to refer to différent statutes without specifying 
which is relied on. The common-law rule was the same. Orossv. U.S., 
1 Gall. 30, 31; Sears v. U. S., Id. 257; Jones v. Vanmndt, 2 McLean, 
630, and 5 How. 229; Briscoe v. Hinman, Deady, 588; U. S. v. Babson, 
1 Ware, 452. This objection is therefore sustained. 

3. Every essential fact to constitute a statutory offense must be dis- 
tîncily alleged. Ferrett v. Atioill, 1 Blatchf. 151. Hence those condi- 
tions or qualifications which the statute itself makes exceptions in con- 
stituting the offense should be negatived by the pleader. This complaint 
is therefore defective in not aJleging (a) that the défendant had no pat- 
ent for the article stamped; (6) that the article stamped contained the 
patented improvement; (c) that the stamping was done without the con- 
sent of the plaintifPs "assigns or représentatives." 

4. Only one cause of action appears to be stated. 

5. The averment that the sales were made for the purpose of deceiv- 
ing the public is not pertinent to the plaintiffs cause of action, which is 
fôunded upon the stamping of patented articles, while that averment is 
pertinent to stamping unpatented articles only. But this objection is not 
available upon demurrer. 

Upon the grounds above stated, the demurrer is sustained. The plain- 
tiff has leave to amend within 20 day s, on payment of the costs of the 
demurrer. Otherwise judgment to be entered for the défendant, with 
costs. 
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Gray V. Bangs, Ex'x, and othera. 

(Oireuit Court, D. Masaaehu«etts. June 10, 1887.) 

Patents fob Intentions — Impeovements in Sewing-Machines — Inpringk- 

MBNT. 

Letters patent No. S4,033 were granted May 17, 1859, and extended seven 
years frpm May 17, 1878. to Joshua Qray, for improvements in sewing-ma- 
chines. The flrst claim of the patent reîated to an improveœent in the dé- 
tails of construction of the feeding mechanism, in which four movements are 
required, — upwardswhen engaging the cloth, forwards when feeding, down- 
wards when disengaging, and backwards to the point of beginning. The 
patent described alongreciprocating bar, actuated by a rocl£-shaft, and en- 
gaging the feed-bar, which transyersed it. The longitudinal motions were 
given by two inclines on the sides of the reciprocating bar, acting in connec- 
tion with two stops on the feed-bar, one adjustable and the other flxed. The 
upward movement of the feed wascaused by an incline on the face of the 
reciprocating bar, acting with the feed-bar. The feed-bar was moved up- 
wards, against the pressure of a Spring, which forced the feed downwards 
after the upward moTementceased. The défendant madé sewing-machines 
in which the feeding mechanism had two cams, arranged one above the other, 
on a vertical rotating shaft. The cams were so arranged that one moved a 
bar or rod back and forth, and the other from side to side. At the end of the 
rod was the feed-bar, which closely embraced the rod between two flxed 
jaws. The rod had an adjustable f ulcrum about midway between the driving 
end of the machine and the feed-bar. Held, that the motion and opération 
of the defendant's device were not suflBciently similar to that described in the 
Gray patent to constitute an infringement. 
8. Same— Equivalents — Différent Mode of Opération. 

While a cam and a wedge are regarded as plain équivalents, yet the use of 
two cams in the défendants' device, in place of the two inclines or wedges 
in the plaintifE's patent, are not to be regarded'as the substitution of équiva- 
lents, considering their différent modes of opération in connection with the 
rods as arrangea in the défendants' machine 

In Equity. 

T. W. darke and Geo. C. Hodges, for complainant. 

Browne & Broume, for défendants. 

GoLT, J. The défendants are charged with infringement of tfae first 
clàim of letters patent No. 24,022, granted May 17, 1859, and extended 
sôven years from May 17, 1873, to Joshua Gray, for improvements in 
sewing-machines. The spécification says: 

"My invention is upon that class of sewing-machines which form a double 
looped stiteh, with two threads, and is designed to attain précision and cer- 
taintyof action with tlie greatest simplicity of mechanism, and consista in 
certain détails of construction, which will be now fully set forth and de- 
scribed." 

Thèse détails of construction covered by the first claim relate to an 
împroved feeding mechanism. The feed of a sewing-machine should 
hâve four movements, upwards when engaging the cloth, forwards when 
feeding, downwards when disengaging, and backwards to the point of 
beginning. The patent describes a long reciprocating bar actuated by a 
rock -shaft. The bar extends from the driving end of the machine, and 
engages the feed-bar, which is transverse to it. The reciprocating bar 
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has three inclines, two on the opposite edges of the bar, and one on its 
upper face. The feed-bar has two stops, one adjustable, and the other 
fixed. The adjustable stop régulâtes the length of the stitches by regu- 
lating the movement of the feed-bar. The longitudinal motions of the 
feed-bar are given by the two inclines on the sides of the reciprocating 
bar, acting in connection with the stops on the feed-bar. The upward 
movement of the feed is caused by the incline on the face of the recip- 
rocating bar acting with the feed-bar. The feed-bar is moved upwards, 
against the pressure of a spring, which forces the feed downwards after 
the upward movement bas ceased. The claim is as foUows: 

"The combinationof the reciprocating bar, 6, with its side inclines, 10 and 
11, and upper incline, w, with feed-bar, N, stop, v, and adjustable stop, t, ar- 
ranged and operating as herein described for the purpose set forth." 

The éléments of this combiuation are (1) the reciprocating bar, G, 
constructed with two side inclines and an upper incline; (2) the feed-bar, 
N, arrangea crosswise of one end of the reciprocating bar; (3) the fixed 
stop, V, on the feed-bar; and (4) the adjustable stop, t, on the feed-bar, 
— the whole "arranged and operating as herein described." 

In view of the previous state of the art, it is clear that Gray's inven- 
tion was not a broad one; but, as he states in his spécifications, it was 
for improvements in détails of construction. In défendants' machine 
two cams are arranged, one above the other, on a vertical rotatiug shaft. 
The cams are so arranged that one moves a bar or rod back and forth, 
and the other from side to side. At the end of the rod is the feed-bar, 
which closeiy embraces the rod between two fixed jaws. The rod has 
an adjustable fulcrum about midway between the driving end of the ma- 
chine and the feed-bar. Bearing in mind the soope of the Gray inven- 
tion, in view of the prior state of the art, I am satisfied, upon a compari- 
son of the two machines, that the défendants' machine does not contain 
either the reciprocating bar or the adjustable Stop of the Gray patent. 
The bars do not hâve the same motions or opération. Both bars may be 
said to bave a reciprocating motion in the direction of their length, but 
the latéral motion of the two is quite différent. The défendants' bar is 
really a lever, which is vibrated about a center; its vibrating or rocking 
movement being compelled by one cam, and its reciprocating movement 
by another. Owing to the action of the inclines on the plaintiff's bar, 
the latéral movement of the feed takes place with the reciprocating move- 
ment of the bar. This is not true in défendants' machine, whose vibra- 
tory motion is distinct and separatefrom the reciprocating, It seemsto 
me that to put the Gray inclines on the défendants' bar would render the 
machine practically useless. 

It is said that in défendants' machine two cams are merely substituted 
for two inclines or wedges, and that a wedge and a câm are plainly 
équivalents, and hâve been so called by the suprême court in Burr v. 
Duryee, 1 Wall. 631, 573. Whatever may be true, where a cam is 
merely substituted for a wedge in a machine, in this case, considering 
their différent mode of opération, I cannot regard the two cams, in con- 
nection with the rod as arranged in défendants' machine, the mère equiv- 
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aient of the rod and two inclines of the Gray patent. Again, the adjust- 
able stop, t, is made an élément of the second claim of the Gray patent. 
In défendants' machine there is an adjnstable fulcrum upon whJv-h the 
rod oscillâtes, and by this means the latéral movement of the end of the 
xod, which is engaged with the feed-bar, is regulated without perniitting 
any play or lost motion between any part of the rod and the feed-bar. 
The two jaws of the feed-bar in défendants' machine fit the vibrating rod 
closely, and neither of them is adjustable. I do not think the adj ast- 
able stop, or the stops of the Gray machine, or what fairly may be con- 
sidered their équivalent, are to be found in the défendants' device. 

In my opinion, no infringement bas been shown, and the bill should 
be dismissed. 



Gary and others v. Lovell Manuf'g Ço., Limited. 

. (^Ctrcuit Court, W. D. Pennsyhania. June 24, 1887.) 

1. Patents roB Inventions— PatbntAbiutt. 

The case of Cary v. Wolff, 34 Fed. Rep. 139, foUowed; and letters pateatNo. 
, 116,266, dated June 27, 1871, gianted to Alanson Cary, sustained. 
S. Same— Spibal Spbings— Use op Ebat. 

The Cary invention, being based on the discovery that a single application 
of beat to hard-drawn steel wire, weakened by winding înto spiral forms, 
would restore its strength and elasticity, such application being novel, and 
producing a new and highly useful resuit, the process was patentable, not- 
withstanding previously heat had been applied to wire clock-bells and other 
articles, but for purposes and with résulta entirely diSerent. 

In Equity, 

Camten Brown, Wm. 0. Witter, and Wm. H. Kenyon, for complainants. 

Wm. BakeweU, and John K. Halkck, for respondents. 

C^am McKbnnan and Acheson, JJ. 

AoHESoN, J. This suit is for the infringement of letters patent No. 
116,266, dated June 27, 1871, granted to Alanson Cary, for an "im- 
provement in furniture springs." The invention relates to spiral springs, 
extensively used in upholstering sofas and chairs, and for bed-bottoms, 
etc., which are usually made in a conical form, of hard-drawn steel wire, 
coiled and forced to the proper shape. The spécification states that, the 
métal being greatly condensed and hardened in the process of drawing 
the wire, a good degree of elasticity is thereby given to the wire; but 
that in bending or coiling the wire into the proper shape the métal is 
unavoidably Tfeakened, — tlie outer portion of the wire coil being drawn 
or stretched, while the inner portion is crushed or shortened; and that 
therebj' the elasticity, strength, and durability of the spring are much 
reduced. The invention consists in a process for restoring to the wire 
of the spring the strength and elasticity which itlost by this distortion, 
and this is effected by subjecting the spring, after it bas been completed 
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in the usual manner, for the space of about eight minutes, "to a degree 
of beat known as ' spring-temper beat,' whicb is about 600 deg., more 
or less," wbereby a complète bomogeneity of tbe métal is produced, and 
greatly increased strengtb, elasticity, and durability are imparted to tbe 
spring. The claim of tbe patent is for "tbe metbod of tempering furni- 
ture or other coiled springs, substantially as bereinbefore described." 

The process of tbe patent, as wi]l be perceived on an inspection of the 
spécification, is based on the fact that tbe evils resulting from the dis- 
tortion of bard-drawn steel wire, in the ordinary opération of coiling it 
into springs for furniture, can be removed by a single application of 
beat, as set fortb, so as to résuit in a greatly improved spring. Of tbe 
greàt utility and value of the patented process tbere can be no question, 
under tbe proofs. Undoubtedly it secures tbe bénéficiai results specified 
in tbe patent; and hence farniture springs so treated, upon their intro- 
duction into tbe market, came into immédiate and very gênerai use, 
largely superseding springs not subjected to tbe treatment. 

In tbis connection, another significant fact, well establisbed by the 
proofs, deserves mention. Experts and otbers practically farailiar witb 
the treatment and bebavior of steel were greatly surprised at the resuit 
effected by the patented process, it. being contrary to ail their previous 
conceptions and expérience. 

This patent was passed on, and its validity sustained, on final hear- 
ing, and after fuU considération, by the circuit court for tbe Southern 
district of New York, in the case of Cary v. Wolff, 24 Fed. Rep. 139. 
In tbe course of bis opinion, Judge WnEELEB tbere says: 

"The process of the patent does not merely add temper as a quality to steel 
■which did not hâve it before. It restores the lost strength and elasticity of 
the wire conséquent to the displacement of the particles of which it is com- 
posed by the process of making it into springs. The discovery was that the 
application of heat would efiEect that restoration, which is a différent thing 
from tempering. Subjection to heat for casting and tempering, and to pro- 
duce malleability, and for varions other purposes, was well enough known; 
but it was not known for this purpose until it was applied to this kind of 
springs in their peculiarly weakened state. The discovery was of a new ap- 
plication of an old process, which produces a new and highly useful resuit." 

Judge Wheelee, therefore, held that the Cary process was new and 
patentable, notwithstanding previously, in the manufacture of wire-bells 
for clocks, heat had been applied to them for the purpose of giving them 
the desired Sound and tone, and hair balance springs for marine clocks 
were subjected to beat while coiled in the grooves of a metallic plate, for 
tbe purpose of permanently setting tbe coils in proper relations to each 
other. 

The adjudication in the Second circuit is entitled to great weight, and, 
as to questions directly passed on, ought to be folio wed by a court of co- 
ordinate jurisdiction, unless a mistake of law or fact is manifest, or new 
évidence leads to a différent conclusion. Searls v. Worden, 11 Fed. Rep. 
501 ; American B. L. Co. v. Cotter, Id. 728. We bave, however, given 
to tbe su bject-matterof this litigation an independent investigation; and, 
after the most careful considération of so much of the évidence in the 
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case of Oary v. Wolff as has bèen stipulated into ttiis case, and the new 
pr.oofs, we are unable to discover any reason to doubt ihe correctness of 
Judge Whebler's conclusions. We agrée with him that the patent is 
not for a mère tempering process, as commonly understood. True, that 
term occurs in the patent, but clearly not to dénote the old and well- 
known tempering process, which consisted of three steps, viz., heating to 
red beat, sudden cooling by plunging into water or oil, and reheating to 
draw the temper. The term "tempering," as the whole context shows, 
is used in the patent not in its ordinary sensé, but to designate the par- 
ticularly described methôd of treating spirally coiled springs of hard- 
drawn steel wire to overcome the evils froni distortion, and to improve 
them in strength, elasticity, and durability. When, therefore, the 
claim speaks of "the method of tempering furniture or other coiled 
■ springs, substantially os hereinbefore described,^' resort is to be had to the 
spécification for the proper tinderstanding and construction of the claim. 
Robert» v. Dickey, 4 Fish. Pat. Cas. 639. Plainly the thing hère patented 
is the described "method" or process. 

AgaiE. &e p»irpose, object, and resuit of the application of beat in the 
practice of the Cary invention are so entirely différent from those aimed 
at and attained by the application of beat in the manufacture of wire 
clock-beUs, hair balance springs for marine clocks, and the other shown 
instances of its prior use, tiiat we do not hesitate to adopt the conclusion 
of Judge Wheelee upon this branch of the case. "It is not to be 
doubted," says Mr. Justice Strong in Roberts v. Dickey, supra, "that a 
novel process or method of opération, thatamounts to a successful appli- 
cation of known things to a practical use, is patentable as an art." And 
m Mowry v. Wkitney, 14 Wall. 620, we find it decided that the applica- 
tion of annealing to the manufacture of car-wheels was new and patent- 
able, notwithstanding the fact that the ordinary process of annealing had 
been applied to other kinds of castings. 

The défense resting upon the new évidence touching the alleged prior 
use of the process in question, in the manufacture of spiral springs at 
the Works of the American Spiral Spring Butt Hinge Company, has re- 
ceiVed our careful attention. The proofs hère are very voluminous, and 
we cannot undertake td discuss them in détail. . To do this would un- 
reasonably extend this opinion. We must content ourselves with say- 
ing that the évidence fails to satisfy us that the Cary process was used at 
said Works, or by any person connected therewith, prior to the date of 
Cary's invention, in December, 1870. Nor is the testimony of Purmont 
Bradford, as to his applying beat to some few lathe springs about the 
year 1864, convincing. He is very uncertain as to the number made, 
and in other respects his statement is incomplète. He is altogether un- 
corroborated, although it would seem that in some collatéral particulars, 
àt least, it was open to the défendants to sustain him, if it could be 
done. It would be very unsafe to overthrow a patent upon such testi- 
mony. If we assume that Col. Paine, prior to 1870, treated the one 
spiral spring mentioned by him, it is still quite évident from his state- 
ment that the treatment was merely expérimental, and was not followed 
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up, but abandoned. It is the settled rule that a défendant in a siiit for 
the infringement of a patent for an invention, who sets up prier use and 
want of novelty as a défense, bas the burden of proof upon him to estab- 
lish the facts set up beyond ail reasonable doubt. Cantrell v. WaUick, 
117 U. S. 690, 6 Sup. Ct. Rep. 970. Certainly the défendants' évidence 
hère falls far below this standard of proof. 

In respect to the prior publications relied on as a défense, we need 
only say that, in our judgment, they do not fulfill the requirement 
of the established rule that such publications must contain iii them- 
selves such a fuU, elear, and exact description of the invention as, with- 
out anything more, will enable one skilled in the art to practice the in- 
vention. Seymowr v. Oshome, 11 Wall. 516. 

Upon the question of infringement, we adhère to the views we ex- 
pressed at an earlier stage of the case. The proof of infringement is, we 
think, quite clear. It may be possible that the défendants are using a 
degree of beat somewhat higher than that specially mentioned in the 
patent, but so did the défendants in (hry v. Wolff, supra. So long as 
tbe springs are kept below a red heat, the substance of the invention (as 
Judge Wheeleb remarks) is taken. TUghman v. Proctor, 102 U. S. 707. 
Nor is it material that the défendants cool their springs by plunging 
them into cold water. The bénéficiai résulte are secured by subjecting 
the springs to the prescribed heat, and the patent is altogether silent as 
to the manner of cooling. And, if the springs are not raised to a red 
heat, it is immaterial whether air-cooling or water-cooling is practiced. 

McKennan, J. The foregoing case washeard at final hearing, before 
both Judge Acheson and myself, and has been the subject of careful 
considération and consultation, and the above opinion is the resuit of 
our eonsiderate concurrent judgment. 

Let a decree in favor of the complainants be drawn. 



Veenon v. Heberlimg and others. 

(Circuit Comi, 8. B. lowa, Ç. D. June 11, 1887.) 

Patents fok Inventions— iMPEOVia) Coffeb and Ntjt Boastbb — Construc- 
tion OF Claim— Mechanical Equivalent. 

Reissued letters patent No. 9,260 were granted June 15, 1880, to William E. 
Vernon, for an improved cofEee and nut roaster, containing in the combina- 
tion a boiler heated by burners or lamps, and a nut réceptacle placed over the 
boiler, into which the roasted nuts were delivered and kept warm by the heat 
radiating from the boiler and burners or lamps. The défendants manufact- 
ured a machine in which a second pan was placed below the nut-pan, into 
which steam was carried by_ a pipe from the steam-chest and cylinder of an 
engine after its use in moving the engine. The steam so carried into the 
second pan kept the roasted nuts warm in the pan or réceptacle above. The 
proofs showed that the éléments of the Vernon patent were ail old. Hdd, 
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that said patent must be limited to the spécifie combînatlon described and 
claimed, and that défendants' machine, therefore, could not be regarded as 
a mechanical équivalent infringing the same. 

In Equity. Bill to restrain infringement of patent. 
Cummins & Wright, for complainant. 
Conrad & OampbeU, for défendants. 

Shiras, J. Gn the fifteenth dayof June, 1880, reissued letters patent 
No. 9,260 were granted to complainant for an improved coflfee and nut 
roaster, consisting of a combination of a frame surrounding and sup- 
porting a casing, within which is placed a steam-boiler or generator, 
heated by burners or lamps placed underneath the same, a nut réceptacle 
being placed over the boiler and casing, into which the roasted nuts are 
delivered from a rotary roaster, arranged upon the frame, and operated 
by an engine placed on the opposite side of the frame. By placing the 
nut-pan over the boiler and casing, the contents thereof are kept warm 
by the beat coming from the boiler, and the burners or lamps placed 
thereunder. In the machine manufactured by the défendant, there is 
placed below the nut-pan a second pan, connected with the steam-chest 
and cylinder of the engine by a pipe through which passes the steam 
after its use in moving the engine, it being condensed in the second pan 
named; the resulting water being again conveyed back to the boiler, 
while the beat set iree by the condensation of the steam is utilized in 
keeping warm the nuts placed in the réceptacle. While there are several 
minor points of resemblance between the machines manufactured by the 
respective parties, it is admitted by counsel that the material and con- 
trolling question is whether the method used by défendant in heating 
the nut pan or tray is or is not an infringement upon that secured to 
complainant by bis patent, it being claimed by complainant that the de- 
vices used are merely mechanical équivalents. To détermine this ques- 
tion it is necessary to ascertain what in fact is the novelty covered by the 
patent to complainant. 

In the spécification attached to the reissued letters to complainant, he 
states that his invention consists — "First, in the peculiar construction 
and combination of the portable supporting frame, steam-rgenerator, en- 
gine, roaster, and réceptacle for keeping the roasted nuts bot, which is 
heated by the waste beat from the steam-generator, which is thus utilized; 
and, second, in the construction and combination of parts of the rotary 
roaster." The several éléments named, to-wit, the supporting frame, 
steam-generator, engine, roaster, and réceptacle for keeping the nuts warm, 
were ali known before the date of the patent to complainant. His pat- 
ent, therefore, is simply upon the combination of thèse already known 
éléments. 

In regard to the matter of a heated réceptacle for containing the nuts 
after roasting, he cannot object to the use thereof in défendants' machine, 
for such heated réceptacle is not his invention. It appears in a patent 
issued to M. M. Northrup, August 10, 1875, in a form quite similar to 
that used by défendant, and is therein recognized as well known. 
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Complainant's patent, then, does not preclude défendant from apply- 
ing beat to a tray or réceptacle containing the roasted nuts; but, at most, 
only precludés the spécial mode of applying the beat utilized in the com- 
plainant's combination. In this combination the heat from the lamps 
or burners, passing through the "tubes in the boiler, combined with the 
beat radiating from the boiler, is brought into contact with the bottom 
of the mit-tray. What complainant accomplishes in this respect by hia 
combination is to confine and utilize the otherwise waste heat radiated 
from the boiler, and from the lamps or burners, and by means thereof 
compass the heating of the nut-tray. In the défendants' machine this 
waste heat radiated from the boiler and lam^s is not the means used to 
beat the nut-tray. The défendant uses the heat, freed from the condens- 
ing steam, after the same bas done its work in moving the englue; and 
wbile it is true that, in one sensé, the beat used. in each machine is de- 
rived from the same source, to-wit, the lamps or burners used under the 
boilers, yet in fact it is not the same beat, nor is it applied in the same 
mode. In the one case it is that portion of the heat caused by the lamps 
or burners, which is not used in making steam, whicb is applied to heat- 
ing the nut-tray, wbile in the other case it is the beat given out by the 
condensation of the steam into water that is communicated to the nut- 
tray. If the complainant was the originator of the idea of keeping the 
roasted nuts in a heated tray or réceptacle, and his patent covered the 
gênerai method of heating sucb tray by the communication of heat ta 
the bottOm or sides of sucb tray, for the purpose named, then it might 
well be that defendant's machine would be held to be an infringement 
upon complainant's patent, because, in such case, the use of a heated 
tray or réceptacle woUld be the principal élément in determining the 
question of infringement, Tbe case is nol, bowever, presented in this 
light. As already stated, complainant is not tbe inventor of any new 
élément. His patent is upon a combination in which the waste heat 
from tbe burners and boiler are used to beat the nut-tray. In défend- 
ants' machine this waste heat is not used for this purpose, but, on the 
contrary, it is allowed to escape, and the heat applied to the nut-tray is 
derived from the condensed steam. 

_ The combination patent of complainant covers the use of the waste 
beat from the burners and boiler for the old purpose of heating the nut- 
tray. The défendants' machine does not use this beat for this purpose, 
but in place thereof utilizes the steam used in moving the engine. The 
latter is not the équivalent of the former, because the point is not whether 
the two machines accomplish the same resuit of heating the nut-tray, 
nor whether both include tbe application of beat to the nut-tray, but 
whether, in accomplisbing the old and known resuit of heating the tray, 
by the old and known method of bringing heat in connection with the 
bottom of such tray, both machines use méthode and devices that are 
tbe équivalent of each other. 

If it be true that the method used by défendant is tbe équivalent of 
tbat used by complainant, then it is difEcult to see in what mode heat 
could be applied to tbe pUrposeof warming a nut-tray, withoutitsbeing 
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deemed to be a mère équivalent to the method used by complainant, 
and in effect his combination patent would thus be enlarged so as to 
cover almost the. entire field of âpplying beat to nut-trflys. Complainr 
ant's patent in this particular in fact covers very narrow ground, and 
covers only the use of the waste beat ffom the boilers and burners, ap- 
plied in the niethod described; and, as défendants' machine does not use 
this waste beat for the purpose named, itcannot be held to be an in- 
fringement upon complainant's patent. 

The bill must therefore be dismissed, at cost of complainant. 



Cnited States Metallic Packing Co. î». Teipp. 

(CHreuit Court, B. MmsaehuseitB. June 11, 1887.) 

Patents i-ob Inventions — Impbovbmbnts dt Piston-Rod Packing — Infringe- 

MBNT. 

In 1883 an injunction waa granted, and final decree made, restraining the 
défendant, Thomas Tripp, from infringing reissued letters patent No. 9,865, 
granted August 81, 1880. to Martin Schneble, for improvements in piston -rod 
packing. Thé packing made by défendant, when so restrained, had two disks 
placed at the head of the stufBng-hox, one with a concave recess, and the other 
with a convex projection which fltted into the recess. By means of this ar- 
rangement, the packing was capable of a rocking or oscillating movement, 
and could so accommodate itself to a bent piston or to a rod not set parallel 
witii the axis of the steam cylinder. The défendant afterwards made pack- 
ing with a changed form of disks, one having a conical projection, and the 
other a beveled edge ûttingover the projection. The resuit was the same in 
producing a rocking or oscillating movement, althou^h imperfectly. Held, 
that the change was colorable bnly, and that an injunction should be granted 
to restrain such manufacture. 

In Equity. 

Browne & Brovme, for complainant. 

C. C. Morgan^ for défendant. . 

CoLT, J. This is a motion for: a prelimînary injunction to restrain 
the défendant from infringing reissued letters patent No. 9,365, granted 
August 31, 1880, to Martin Schneble, for improvements in piston-rod 
packing. In 1881 the assignor of the plaintiff corporation, and having 
the same name, brought a bill in equity for an infringement of this pat- 
ent against the présent défendant and the Hancock Inspirator Company. 
To this bill the défendant, Tripp, filed an answer, denying infringement, 
denying the novelty of the patented invention, and denying that the re- 
issue was for the same invention as the original patent. In January, 
1882, a final decree was entered by consent for nominal damages, and 
without costs, and for an injunction restraining the défendants from mak- 
ing, using, or sélling any metallic packing infringing the reissued pat- 
ent. Upon this state of facts, it is not open to the défendant on the 
présent motion to deny the validity of the Schneble patent. The only 
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question properly before the court at the présent hearîng îs whether the 
piston-rod packing which the défendant now makes is substantially the 
same as that which he bas been enjoined by this court from making. 

The former packing made by the défendant had two disks placed at 
the head of the stuffing-box, one with a concave recess, and the other 
with a convex projection which fitted into the recess. By this means 
the packing was capable, of a rocking or oscillating movement, and so 
could accommodate itself to a bent piston or to a rod not set parallel 
with the axis of the steam cylinder. In the piston packing the défend- 
ant now makes, he bas changed the form of the disks. He bas one disk 
with a conical projection, and the other disk with a beveled edge which 
fits over the projection. The resuit is the same, namely, a rocking or 
oscillating movement, though it is a more imperfect device than the 
other. The form is différent, but the things are substantially the same. 
It is a meire colorable change, and therefore cannot relieve the défendant. 

The motion for an injunction should be granted, and it is so ordered. 



The Fulda. 

Stewaet V. The Fulda, etc. 

(Dûtriet Court, 8. D. New York. May 28, 1887.) 

1. CoLMsiON— Slips— Wakps acboss— Custom. 

Tugs accuBtomed to do business in private slips are chargeable with notice 
of tbe customs of the occupants, as respecta breasting off, and the use of 
warps across the slip. 

2. Saub — ^Cabb Statbd— Notice— Obstruction. 

The steamer F., on arrivai at her slip at Jersey City after dark, was sought 
to be breasted off, as usual, some 35 leet from the wharf, the wind and tide 
being against her. A warp or hawser was thrown across the slip, 100 îeet 
from itç entrance, to aid in the work, as usual, under such diflaculties. Atug 
having business in the slip, shortly after, on entering at considérable speed, 
ran against this hawser, and carried awav her pilot-house and smoke-stack. 
Seld, that the steamer, in using a warp after dark, was bound to provide rea- 
sonablé notice of the obstruction to other vessels having business there, and 
llkely to come there; that the partial lighting up of the slip by the ship's 
lights, without any other signal or précaution, was insufScient. Seld, atso, 
that the tug was chargeable With knowledge of the usages of the slip, and 
Was bound to approach it with more caution than she used; and the damages 
were divided. 

In Admiralty. 

Hyland & ZabrîsMe, for libelant. 

Shipmart, iBarbw, Larocque es Ghoate, for claîmant. 

Beown, J. On the fourth of December, 1886, after dark, between 7 
and 8 p. M. , as the steam-tug D. Bingham was entering the slip of the 
Bremen Une at Jersey City, in order to take a canal-boat loaded with coal 
from the bulk-head to and aldng-side the Fulda, for the purpose of coal- 
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ing her, the tug ran against a hawser, which was stretched from the 
starboard quarter of the Fulda, lying on the southerly side of the slip, 
across to a spile about 90 feet distant from the outer end of the pier, on 
the northerly side of the slip. The collision carried away the tug's pilot- 
house and smoke-stack, and infiicted considérable damage, for the re- 
covery of which this libel was filed. 

The Fulda is a steamer about 450 feet long, and pf about 5,000 tons 
burden. She arrived at the end of her pier at 6 p. m., and proceeded 
as usual to haul into the slip. When wholly within the slip, an en- 
deavor was made to breast her off, as usual, some 25 feet from the south- 
erly side of the slip, so as to admit coal-boats for the purpose of coaling 
her on both sides. The whole work of mooring in this manner usually 
occupies from an hour to an hour and a half, depending upon tlie wind 
and tide. Àt this time the tide was ebb, the wind N. E., and a storm 
approaching,— ail unfavorable to her being breasted oflf easily. Under 
such circumstances, it was usual to throw Unes across the dip to the 
northerly pier, and to haul by steam-winches upon those Unes, as well 
as upon the mooring spars placed upon the opposite side for the purpose 
of breasting the vessel off, and of keeping her there. Usually, after the 
vessel is properly breasted off and fixed by the spars, the hawser is re- 
moved; but in rare cases, in stMms, the hawser is left out over night 
for the purpose of better securing the vessel. 

The évidence shows that in thia instance the men did not succeed in 
breasting the vessel off as much as required, and at about half past 7 gave 
it up for the night, — about the time the tug came to the slip, as above 
stated. The claimant's witnesses testify that the men had not yet been 
discharged for the night; that the ship was brilliantly lighted in ail parts, 
the steerage passengers remaining on board for the night ; and that, be- 
fiides various other lights, there was a large electric light forward and an- 
other aft, each of which had five burners, amounting to 100-candle power. 

The libelant's tug was properly sent there by the person whose busi- 
ness it was to bring the canal-boa,ts with coal along-side the ships of the 
Une for coaling, and it was dispatched there on learning of the Fulda's 
arrivai. The tug came up the river lirom below, and, as she approached 
the pier, slowed her engines one pier below the Fulda, and, when turn- 
ing into the slip, she stopped her engines. She had a lookout properly 
stationed forward, but neither he nor the pilot noticed the hawser. The 
lookout passed under it, but it caught the pilot-house just below the 
roof, and carried that away, as weU as the smoke-stack behind it. The 
tug was going with sufficient speed to pass completely beyond the Une 
of the hawser, notwithstanding the résistance of the pilot-house and the 
smoke-stack. 

The libelant allèges négligence in the ship, because no light was hung 
upon the hawser, nor any other notice or caution against danger pro- 
vided by the Fulda; and because one of the men who had charge of the 
hawser at the bitts on the Fulda did not let go the hawser, as he might 
hâve done, when he saw the tug approaching only 150 feet distant, nor 
give any bail to warn the tug away. The claimants insist that the 
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daxaage arose from the tug's own fault in not obsèrvîng the hawser, which 
it was said should hâve been seen in the bright light that shone across 
the slip, and because there was a want of reasonable care and caution 
in entering the slip while the Pulda was mooring, as well as for too 
great speed. 

There is no doubt, upon the évidence, that the vessel was well, even 
brilliantly, lighted, and that the whole slip must hâve been to a con- 
sidérable estent irradiated by the ship's lights- To what estent, how- 
ever, this help to seeing an article like a hawser would be neutralized 
by the blinding effect of such lights on the pilot's sight, in approaching 
theni on the water, I am unable to say. The libelant's witnesses testi- 
fied that such lights make adjacent objects less easily seen, by blinding 
the eyes of the pilot. It is certain that neither the lookout nor the pilot 
of the tug had any thought of a hawser being stretcheô across the slip, 
and were not upon the lookout for any sucb obstruction. Those on 
board the Fulda, with their backs to the lights, could see the hawser 
distinctly ail the way to the opposite slip, though the night was dark. 

1. I cannot hold the stretching of a hawser in the night-time across 
the end of this slip, where tugs were in the habit of coming more or less 
upon, the company's business, and had the right to come, without any 
signal light or provision for notice of any kind to warn such tugs of the 
danger, to be without fault. A reasonable considération for the safety 
of other vessels likely to come into the slip upon legitiraate business re- 
quires that reasonable notice of some kind should be provided, in order 
to apprise such vessels of the danger arising from any unexpected ob- 
struction. The Fulda was chargeable with knowledge that tugs were 
likely to come there properly at any moment. As respects such vessels, 
having business in the slip, and a right to enter it, the slip is analogous 
to a thoroughfare, as regards the right to notice of any unusual obstruc- 
tion; and I think the rules applicable to the necessary use of Unes acrosS' 
navigable streams in the handling of vessels should be held equally ap- 
plicable hère, so far as respects reasonable notice and caution to other 
vessels expected to come there, and liable to be injured. The Swan, 19 
Fed. Rep. 455, and cases there cited. The gênerai rule, as respects the 
requirement of notice or caution against unexpected obstructions, or con- 
cealed dangers in slips, or upon highways, stands on the sàme principle. 
Hemeributtd y. May or, etc., 30 Fed. Rep. 456. 

I am not satisfied that the partial lighting up of the slip from the 
lights upon the Fulda was a sufBcient or reasonable provision for the 
safety of other vessels coming to the slip in the night-time. The ease 
with which à lantern or some of the recognized signais of danger and of 
the necessity of caution could be maintained, or some other provision 
made, either for dropping the hawser, or for hailing tugs proposing to 
enter the slip, should make some such précautions obligatory, as held 
in the cases above referred to. Upon this ground I must hold the Fulda 
to blâme. 

2. The proof on the part of the Fulda, however, shows such spécial 
circumstances as should bave put the tug in this case upon her guard, 

v.3lF.no.6— 23 
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and charge her with a lack of the caution that, undér the cîrcumatances, 
was obligatory upon her. The slip was a private slip of the claimants, 
used in their business only. The libelant's tug was accustomed %o go 
there frequently, and must be held chargeable with knowledge of the 
claimant's custom in mooring their vessels. The proof leaves no doubt 
that the breasting off of the vessel some 20 or 25 feet from the dock was 
a constant practice; that it usually took from one to two hours after ar- 
rivai; and that, when wind and tide were unfavorahle, hawsers stretched 
across the slip were customarily used to assistthe work. The tug knew, 
in this case, that the Pulda hadi but just arrived. The position of the 
Fulda in her slip confirmed the fact. Th ère were abundant lights visible, 
as the tug approached, to show this, and to show the further fact that 
thè work of breasting her off was still incomplète. The wind and tide 
were both uflfavarable to the work, and the tug, notwithstanding the dé- 
niais of her witnesses, must be held chargeable with knowledge of the 
fact that' the Fulda was engagëd in breasting off, and, if not at the 
moment actually using hawsers, was at least likely to hâve them stretched 
eut, as was often done under such circumstances. The tug had no right 
to assume, therefore, that the slip was necessarily dearj and she should 
hâve proceeded with caution, and with at least some watch, as respects 
any obstruction that might be across the slip while the Fulda was breast- 
ing off. The- tug gave no heed to any of thèse circumstances; and the 
fact that the men testify that they saw neither workmen nor lights shows, 
if that be true, that a properi lookout was not kept up. The tug ran 
into the slip at considérable speed, and with no attention to the spécial 
usages of that slip, or the circumstances of the occasion; and she must 
therefore be also held in fault; as was the tug in the caseof The Echo, 19 
Fed. Rep. 453,455. 

Both being to blâme, the damages and costs are divided. A decree 
may be entered accordingly. 



Omblaer and others v. Philadelphia Co. 

.(TUstrict Court, W, D. Pmnsyhania. May 21, 1887.) 

Natigation^Obsteuction to— G!a.s Main. 

The défendant company, liaving authority under the laws of Pennsylvanîa 
to lay and main tain pipes for transportation of natural ^as acrossthe Allegheny 
riveri laid an eight-inch main across and resting on the béd of the river, wholly 
exposéd, ao' as to interfère with thé free and'aafe passage of boats. Held, that 
thé pipe shouldhave been buried underneath the river bed, and as laid it was 
a wj-pngf ul obstruction to navigation. 

ShIPS and , Bm^PING-r-ÏNJUKY TO VbSSKI, BY ObSTEUCTION mr ElVER— LlA- 
BILITY. <■■■■■''■ ,- ■ :^ . ,•■ ■ ^' 

A steam-boat descending the river through a ripple hard to navîgate by rea ■ 

: son of low water, crookedness of channel, etc., groundecj her bow on a small 

hidden luinp; whereupon, the angines being stopped, the cross-current swung 

the boat dround until her bottom caine in contact with and stuck f ast on said 
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pipe. The river was falling, and, apprehending that the boat would break in 
two if left on the pipe, the libelanta (the owner and those in charge of the 
boat) esBayed to pull her oflE by warping, *. «., fastening a line to shore. and 
attaching the other end to the boat's capstan, which was worked by steam. 
Under the atrain the pipe parted at a flange put thereon to repair a previous 
break made by another boat. , There was an escape of gas, which instantly 
flUed the boat, and, igniting, caused personal injuries to libelanta, and the 
burnihg of the boat. IleJd, (-œ) that the pilot was not culpable in not avoiding 
the lump; (6) that the grounding on the lump was of no moment, as the boat 
would havé swung or could hâve backed ofE, save for her entanglement with 
the pipe; (c) that libelanta were not chargeable *ith négligence, either be- 
cause of failure to communicate with défendant, beforô undertaking to free 
the boat, or on account of the method resorted to; {d) and that the défend- 
ants wrongful act was the proximate cause of the disaster, and défendant 
was anawerable for the dainagëa sustained. 

8. SamB— CONTBIBUTOBY NbGLIGBNCB. 

The libelants are to be Judged by the standard of common prudence and ex- 
périence; and, acting in an emergency, they are not to be neld responsible 
f ôr a merè mistake of judgiUent. 
4, Samb — Proximate CArsB. , 

Having wrongfully placed in, the channel of the river a natural gas main, 
which was exposed to rupture by ateam-boata running foui of it, défendant 
canuot be heard to say thàt the ill conséquences experienced by libelants weré 
auch as could not hâve been foreseen. 

In Admiralty. 

Barton & Sons, for libelants. 

John DakeU and WiUiam Scott, for respondents. 

AcHESON, D. J. On the afternoon of December 1, 1885, the steam 
tow-boat Iron City, having taken a raft of timber from the foot of Herr's 
island, up the AUegheny river, through the ripple at or near the head of 
the island, known as "Garrison Ripple," to its place of destination, a 
short distance above, at the trestle-work of the Pittsburgh & Western 
Railroad Company, on the north or AUegheny shore, turned out from the 
shore on her return trip. The boat at first proceeded up stream such 
short distance as in the judgment of the pilot seemed to be sufHcient, and 
then round ed out into the river until her head was pointed down stream. 
When the boat had about entered Garrison Ripple channel, and while 
moving, as respects speed, with proper caution, her head grounded on a 
small lump of rock and gravel under water, which the witness Wentley 
(who lives in the neighborhood, and is familiar with the locality) de- 
Bcribes as about eight or ten feet square, and standing eight or ten inche? 
above the bed of the river. Immediately the engineswere stopped, and 
the cross-current, striking the larboard side of the boat, swung her round, 
her head working as if on a pivot, and her stem turning towards the Al- 
legheny shore, and on further around, until nearly half way round, when 
the bottom of the boat out towards the stem came in contact with and 
struck on what proved to be an iron pipe of the diameter of eight inches, 
belonging to the défendant company, and used by it for the transporta- 
tion of natural gas. 

Describing the manner in which the Iron City was caught on the pipe, 
Joseph Fairbaugh, the watchman on the boat, says: "She run on that 
lump slowly, the same as if she'd run on any dther bank. The hardest 
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knock was when she struck on the pipe. When she struck the pîpe it 
shook herup pretty hard. ThereÀvas a sudden stop." At first the per- 
sons aboard the boat did not know what it was the stern had caught on; 
but it was soon discovered. John W. Tompkins testifies that he at once 
sounded with an oar, and found the water getting deeper and deeper as 
he went back towards the stern, until he struck an object which he rec- 
ognized as a pipe, and that he passed the oar over the pipe, and down 
on the other side of it, and that he judged the water along-side the pipe 
measured eight or nine inches. Mr. Tompkins is an entirely disinter- 
ested witness. His testimony is highly important, as showing the situ- 
ation of the gas-pipe with respect tb the bed of the river before anything 
was done to disturb it. 

Word having been sent to James Omslaer, the owner of the boat and 
one of the libelahts, he, together with J. W. Wentley, Charles Vomos, 
and Smith Walker, went to the assistance of the boat. They reached 
herabout7:30 o'clock that évening, when a careful examination was 
made. Mr. Wentley testifies that he went ail around the boat in a skifF, 
eounding with an oar. He states she was aground about 20 feet back 
from the bow; that from there back to the gas-pipe there was plenty of 
water; that she was caught on the pipe on one side about 50 feet from 
the stern, and on the other about 30 feet. In sounding with the oar 
this witness, when he came to the pipe, felt it, and then raising the oar, 
passed it over and down on the other side. The boat lay quartering in 
the river, her bow up stream, inclining towards the Pittsburgh side and 
her stern towards the AUegheny side. Up to this time no effort had been 
made to get the boat oflf the pipe, except that the pilot had caused a 
few. backward and forward révolutions of the wheel to be made, but 
without any effect. 

; The Iron City was a stern-wheeler, about 120 feet long exclusive of 
the wheel, had a 22 feet beam, a model hull, with sharp bow, sloping 
and rounding oËf, and down a little under the water was flat-bottomed. 
On this occasion she was running light, — without any cargo, — and was 
dijawing about 34 inches of water. The évidence indicates that the then 
depth of water in the channel at Garrison ripple was about three and a 
half feet only, and the river was falling. Mr. Omslaer, Mr. Wentley, 
and Mr. Black, the pilot of the boat, ail experienced river men, testify 
that on a falling river there was danger that the hull of the boat, if left 
on the pipe, would break in two. To prevent this apprehended mis- 
chief steps were taken, as soon as possible, to get the boat afloat by 
"warping," the usual method practiced by river men for puUing boats 
oflf when they are fast aground. The method hère adopted was this: 
Aline was sent out to the AUegheny shore, and there made fast, and the 
other end was attached to the boat's capstan, which was worked by the 
"nigger" or auxUiary engine. The Une parted twice, but on the third 
attempt the head of the boat came off the lump. The nigger engine 
was then kept at work to pull the stern of the boat off the pipe, when 
euddenly there was a violent escape from the pipe of natural gas, which 
instantly enveloped and filled the boat, and ignited from a light in the 



OMSLAEB V. PHILADBLPHIA C». 357 

engine-room, or the fire under the boilers, causing an explosion, result- 
ing in personal injuries to several of the libelants, and the destruction of 
the tow-boat, which immediately took fire, and burnt to the water's 
edge. The explosion occurred about 2:30 a. m. of December 2d. 

Subséquent investigation disclosed the fact that the gas had escaped 
from a break at a flange which had been put on the pipe to repair a 
fracture which the steam-boat Park Painter had made on May 8, 1885. 
That fracture was repaired by a flauge-union formed by two pièces of 
cast-iron 14 inches in diameter, and three inches thick, with a lead gasket 
in the center, and held together by bolts. Under the strain to which 
the pipe was subjected by the effort to free the Iron City, the bolts hold- 
ing the two parts of the flange together parted. This flange projected 
at least three inches beyond the exterior surface of the pipe, thus formin^ 
what Mr. Omslaer calls a "knuckle," which he thinks held the Iron City, 
and prevented her from sliding off the pipe. Certain it is that, when 
the wreckwas turned upside down, there was observable, running diag- 
onally across the bottom of the huU, a deep score, and a hole in theline 
of the score, both apparently made by the same thing. The flange 
would account for both if the boat passed over it. But, whether or not 
the boat was held by the flange, without any doubt the rupture which 
caused the fatal mischief occurred there as above stated. 

This suit was brought by James Omslaer to recover for the loss of his 
boat, etc. Afterwards the other libelants filed an intervening libel to re- 
cover damages for the personal and other injuries sustained by them 
respectively. 

The Philadelphia Company is a corporation of the state of Pennsyl- 
vania, and in December, 1885, was engaged in the business of transport- 
ing natural gas, by means of pipes from the wells to places of consump- 
tion , as fuel in the city of Pittsburgh and vicinity . The Company claims 
tbat, under its original charter of incorporation, (Act March 22, 1871, 
P. L. 1873, p. 955,) it had the implied right tô lay and maintain Unes 
of pipe across the Allegheny river; and also that it was expressly in- 
vested with this right by virtue of section 10 of the gênerai act for the 
incorporation and régulation of natural gas companies, approved May 
29, 1885, (P. L. 29.) Although it does not appear from the proofs 
that the défendant company has accepted the provisions of the latter act, 
yet, for the purposes of this case, it will be assumed that the company 
Avas clothed with the right in question, subject to liability for damages 
occasioned by the négligent exercise thereof. 

The libelants contend tbat the damages sustained by them respectively 
were occasioned by reason of the négligence of the défendant company 
in the manner of laying and maintaining its said gas-pipe across the 
Allegheny river; that it was incumbent on the company to bury its pipe 
beneath the river bed, but that this was not done; and hence that it was 
a dangerous and unlawful obstruction to the free navigation of the river, 
causing the disaster to the Iron City. That it was the duty of the de- 
fendant company to lay its pipe under the bed of the river, so as not to 
interfère with the safe passage of boats, I do not understand to be de- 
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nied. The answer impliedly concèdes both the feasibility and necessity 
of so doing, for it allèges that ail the défendants' pipes crossing the Alle- 
gheny river, including the particular one hère in question, were so laid. 
What, then, was the fact with respect to the pipe crossing at Garrison 
ripple? This pipe was laid in the month of April, 1885, when the 
water was at a high stage. It is not alleged that it was then buried, 
At first it was held in place against the current by iron pickets or spikes, 
with hooks on top to fit the pipe, the spikes being placed on the lower 
side of the pipe, and d^'iven down into the bed of the river. But in the 
summer of 1885 a force of hands was employed by the défendant Com- 
pany to lower and bury the pipe. Albert Hyland, the défendants' su- 
perintendent, testifies that on what is called the "Dry Bar," which is 
towards the Pittsburgh side, the pipe was buried four or five feet deep; 
that on the "Island Bar," which is towards the AUegheny side, the ditch 
averaged 28 inches in depth; and that between thèse bars the whole line 
was buried under the bed of the river, with the exception of probably 
50 feet in the center of the channel, — the main channel. But Gordon 
Hulings, the défendants' foreman, who foUowed the men engaged in 
lowering the pipe, and drew the pickets, testifies thus: "The pipe not 
buried there in the channel was not more than une hundred and fifty feet." 
It is quite certain, from ,the défendants' own évidence, that ait no time 
was the en tire line buried. How was it with that portion of the line at 
the place where the catastrophe to the Iron City occurred? Mr. Hyland, 
and several of the défendants' other witnesses, say that it was buried 
underneath the bed of the river, and was kept so. Doubtless thèse wit- 
nesses honestly think such was the case. But the évidence leads me to 
the opposite conclusion. Endeavoring to explain the cause of the acci- 
dent, Mr. Hyland, in the course of his cross-examination, confidently 
déclares that the Iron City "tore our pipe from its bed from the motion 
of her wheel." But this theory is not supported by any évidence. In- 
deed, it is conclusively proved that the boat, while swinging around 
with a motionless wheel, forcibly struck and became fastened on the de- 
fendants' pipe. Investigation by sounding, which immediately fol- 
lowed, demonstrated that the pipe was not buried, but lay upon the bed 
of the river al together exposed. 

I cannot doubt that the défendant company was chargeable with nég- 
ligence in thus leaving its pipe unburied at the place of this disaster. 
If, under ail circumstances, the company was not bound to exercise its 
franchises in subordination to the right of vessels to the free navigation 
of the river, it certainly could not unnecessarily interfère with that right. 
But this pipe was an unnecessary obstruction in the way of boats. 
Moreover, the navigation of Garrison ripple, as will presently appear, is 
beset with great natural difiiculties, and to add to them an artificial ob- 
stacle was particularly reprehensible. And, furthermore, the fact that 
the steam-boat Park Painter had broken the line of pipe at this point 
was a warning to which the défendant should hâve given heed. 

But the défendant contends that the Iron City was badly navigated, 
and that the calamity which befell her and the libelantS was occasioned 
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by the unskillfulness and lack of due care on the part of those în charge 
of and managing the boat. It is claimed, in the first place, that, by 
reason of the ignorance of the pilot or his want of skill, the boat was 
out of the proper channel when she ran aground, and that thus the mis- 
fortune which ensued was brought upon her; andj in the second place, 
that the libelants were négligent and rash in their efforts to pull the boat 
off the gas-pipe, and in the method they pursued. Let us see whether 
thèse allégations are well founded. 

Elsie P. Black, the pilot of the Iron City, was an experienced river 
man, and a licensed pilot for many years. He had frequently piloted 
steam-boats through Garrison ripple, on up-trips and down-trips, at dif- 
férent stages of water, and had done sa several times not long before this 
disaster. Only three days before he had piloted the Iron City with a 
raft in tow up through the ripple to the same destination, and then down 
stream again, after her tow had been left at the trestle-work. He states 
that on the afternoon of December Ist he pursued the same course as on 
previous occasions as nearly as he could. 

Thé uncontradicted évidence shows that Garrison ripple, at the low 
stage of water which existed on December 1^ 1885, is a very difficult 
place to run, — one of the most difficult in the river. The current is 
swift, and the channel shallow and very crooked. Moreover, descend- 
ing beats encounter a strong cross-current, setting towards the head of 
Herr'sisland. H. B. Hùlings, an Allegheny river pilot, and a witness 
for the défendant, beingaskedby the defendant's counselifaboat, in the 
circumstances of the Iron City, could not hâve retumed down the chan- 
nel of the river without coming near the place where she got aground, 
answered: "That would be according to circumstances. Sometimes a 
man will go into a place with a steam-boat with a calculation of coming 
out the same place again, and get considerably out of the channel. I 
hâve gone in there'^myself, and calculated I would corne out where I 
went in, but drifted considerably, the boat going over the shallow water, 
— going sideways." Then, in the further course of his examination in 
chief, we read as follows: 

"Question. What, then, is there toprevent a steam-boat, without tow or 
cargo, starting at the point marked [on map] 'Raft Tied,' from going up, 
rounding to, and going down what you hâve described as the low-water chan- 
nel? Answer. As I said before, it is according to circumstances. They may 
drift over. Q. Why should they drift? A. Well, driving them on shoal 
water, — they squat." And on cross-examination this witness states: "This 
is about as bad a channel to run as you generally ând." 

Doubtless, the best water is close into the "Dry Bar," but, while rec- 
ognizing this, Edward J. Hulings, a river captain and pilot, adds: 
"Sometimes you can get in dose, and sometimes not; it is according to 
the wind," etc. Thomas Cavett, a pilot on the Allegheny river, (a wit- 
ness for the libelants,) speaking of the place where the défendants' pipe 
crossed the river, says: "But in coming down we can't cross over where 
it is deep; can't steer a boat in there; bave to flank as the current sets in 
towards the island, and we hâve to go down where it is shoal." 
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Thére is other testimony to the same gênerai effect as that above 
quoted, atid none to overcome it. In view, then, of the great difficulty 
in running down through the head of Garrison ripple at the then stage 
of water, and' giviug proper considération to the évidence of the expert 
witnesses, I do net think that any unskillfulness or carelessness can 
justly beimputed to the pilot of the Iron City because he did not avoid 
the small concealed lump upon which the boat grounded, or failed to 
keep to the Pittsburgh or "Dry Bar" side of the same. Moreover, in 
the jndgment of experienced witnesses, the grounding of the Iron City at 
the bow was not à matter of any moment. They state that she could 
hâve backed off readily from the lump if her stern had been free. In- 
deed, some of them say that, without using her wheel, she would bave 
swung off if her course had not been arrested by the pipe. I am satis- 
fied that the serious trouble arose from her having caught on the de- 
fendants' pipe. Save for this entanglement, a resort to " warping " would 
not hâve been necessary. Mr. Black, the pilot, testifies: "If I had been 
20 feet either way, [i. e., on either side of where the bow grounded,] 
l'd hâve gone through; and if her stern hadn't caught on the pipe I 
would bave gone through anyway, as there was plenty of water for her." 
There is much évidence corroboràtive of this statement. 

That there was sufïicient water on the AUegheny side of the lump to 
float the boat is indisputably eatablished by the faet of her swinging 
around until she struck the pipe. Then the measurements made that 
evening, as testified to by several witnesses, showed that there was no 
lack of water. This is further confirmed by measurements made the 
next moming by Edward J. Hulings, a disinterested person. This wit- 
ness is a steam-boat captain and pilot, familiar with Garrison ripple, 
whoassisted inlaying the défendants' pipe originally, and helped "to fish 
the pipe out" after it had been broken by the Park Painter, and when it 
was repaired by the fiange union. His testimony, fherefore, is entitled 
to great weight. He visited the wreck of the Iron City on the morning 
of December 2, 1885, and made an examination while it still lay on the 
défendants' pipe. He says: "I measured the water on the pipe that 
moi'ning. jt measured 31 inches. I made an examination at the side 
of the pipe, and it measured from .40 to 41 inches. I saw the pipe 
lying in the bottom of the river that morning. It looked to me as if it 
was lying in the bottom of the river there in the channel." The huU 
was 22 feet wide, and covered that much of the pipe. Mr. Huling's 
measurements were towards the north or AUegheny shore, and extended 
out from the wreck 10 or 12 feet. He states that he did not measure 
on the other or Pittsburgh side of the wreck, because the current was 
too Swift there for him to manage his skiff. For that reason he could 
not find the flange union, but he knew it was near the wreck. It was 
located by Harry M. Jones, a diver, who on the aftevnoon of December 
2d went down into the river, and ascertained that the break was at the 
flange union. Mr. Jones states it was on the Pittsburgh side of the 
wreck, and about 10 feet from it. Mr. Hylands states that, in endeav- 
oring to get off the pipe, the Iron City pulled it up stream about 10 feet. 
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This may be so, but the fact does not weaken the effect of the évidence 
as to the depth of water derived from Mr. Huling's measurements. 

Upon this branch of the case, then, my conclusion from the proofs is 
that while the Iron City, at the time the disaster overtook her, may not 
hâve been in the very deepest part of the channel, she yet was in nav- 
igable water, and where she had a perfect right to be. From no portion 
of the river then navigable by the boat could the défendant company 
lawfuUy exclude her. 

We now come to the considération of the question whether the libel- 
ants were in fault inattempting to pull the Iron City ofif the défendants' 
natural gas-pipe, or in thé manner in which they proceeded to do so. 
Was it their duty first to communicate with the défendant company to 
the end that the gas mlght hâve been shut off from the pipe? Were 
they culpable in the method to which theyresorted to free the boat? If 
they were in fault at ail, it must bave been in thèse particulars, or one 
of them. Mr. Omslaer tèStities: "When I found the boat on the pipe, 
I used my best judgment to get her off." In passing on his conduct, 
we must regard the then existing circumstances. It is safe to affirm thât 
only a man of extraordinary caution would hâve thought of notifying 
the défendant company before resorting to measurés to extricate the boat. 
An emergency was upon the libelants calling for swift action. Thé 
steam-boat, as they believed, was in a position of péril by reason of a fall- 
ing river. It was, then, their duty to take prompt steps for her deliv- 
erance. Now, while the pipe was not buried, it yet rested upon the 
bed of the river. The Iron City was fiat-bottomed, ând she was light, 
having neither tow nor cargo. Was it not a reasonable supposition that 
the boat would slide off the pipe if sufficient force were applied? The 
libelants were unconscious of their proximity to the flange union , and , in- 
deed, knew not of its existence. "Warping," as we hâve seen, is the 
usual method of freeing a boat when hard aground. What more natu- 
ral than a recourse to that expédient? Mr. Omslaer says he did not 
"dream" of danger; that the parting of the pipe never occurred to him. 
We can well believe him. None of the ofRcers or crew of the boat, or 
those employed to assist them, (in ail eight persons,) had the slightest 
appréhension. Severalof them were old river men,of large expérience. 
The exercise of ordinary and reasonable caution and care was ail that 
was incumbent on them. The libelants are to be judged by the standard 
of common prudence and expérience. For a mère mistake of judgment 
they are not to be held responsible. Pennsylvania R. Co. v. Wemer, 89 
Pa. St. 59. Upon the whole, it seems to me that the libelants acted as 
other men of ordinary judgment would hâve done urider similar circum- 
stances. I do not see wherein they are blâmable. 

The libelants, then, being free from any fault, it is no ans'-er to their 
demands for damages to say that they themselves contributed to the 
disaster by puUing the pipe apart. Shear. & R. Neg. § 28; PUtsburgh 
Oity v. Grier, 22 Pa. St. 54. Noris the proposition that the defendant's 
négligence was not sufEciently proximate to sustain this suit tenable. 
Id.j Milwavkee, de., R. Go. v. Kdlogg, 94 U. S. 469, 474. Having 
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wrongfuUy placed in the channel of the river a natural gas main, whîch 
vvas exposed to rupture by steam-boats running foui of it, the défendant 
Company cannot be heard to say that the ill conséquences èxperienced 
by the Iron City were such as could not hâve been foreseen. The de- 
struction of a steam-boat in the predicament of the Iron City, and the 
injury of those aboard of her, would be the natural and probable resuit 
of the escape from the broken pipe of a fluid so volatile and inflammable 
as natural gas. 

To the suggestion that some of the libelants were mère volunteers or 
epectatoçs: at tiie place of danger, it need only be replied that the persons 
referred to were présent léndiag. assistance to the Iron City in her dis- 
tress, at the request, express or implied, of Mr. Omslaer, and are to 
be regarded as having been in the boat's service on this occasion. 

The only i%maining matter is to détermine the damages of the libel- 
ants, respectively. And hère I must content myself with merely an- 
nouncing results. In respect to the personal injuries, it would hâve 
been more satis&ctory to me faad the proo& been somewhat Mler. It 
is always a matter of difficulty to âz a just compensation for such in- 
juries. Hère I hâve exercised my best judgment upon the évidence be- 
fore me. I may add that, according to the testimony of the surgeons, 
the injuries sustained by Charles Yomos and Smith Walker were very 
serious, and probaI)Iy wÛl leave evil efifects of a permanent nature, 

The court ^ds the damages of the libelants, respectively, to be as fol- 
lowB, viz.:Of James Omslaer, $6,600, with interest from December 2, 
1885; of Charles Vomos, $4,500; of William Galbraith, $1,000; Smith 
Walker, $4,500; W.J.Wentley, $400; Elsie P. Black, $125; of Joseph 
Fairbaughi,$;?Ô; and Frank Ubrey, $17. 

Let a décret be entered against the Philadelphia Company in accord- 
ance with the, foregoing opinion and findings of the court, with costs of 
suit. 



The GrOVERNOB Neweix. 
(Diêirict Court. D. Oregon. July 7, 1887.) 

LlBBL FOB MAéTBB'S WAGEB^COXJHTBR-ClAIM FOR DAHAOBB. 

The balance pf wages decreed on the admission in the pleadin^, and tb* 
counter-claim for damages resulting from an injury to thé boat wbile in libel- 
ant's charge, b^ a collision with the steamer Oregou, fouud not proven. 
(Bj/llabus bj) Ihe Court.) 

In AdmiraJ^^Ff 

Edward Jff- ffeady, for libelant. 

Seneca SmM^, foi dniranat. 

Deady, J. The libelant, a duly-lîcensed pîlot, brîngs this suit agaînst 
the Goyernor Newell, a stern-wheel steam-boat plying on the lower 
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Columbia river, to recover wages for his services as pilot and mas- 
ter thereon, from October6, 1886, toand including January 30, 1887, at 
the rate of $100 per month; claiming that there is due him on that ac- 
count the sum of $260. The answer of the claimant, John C. TruUin- 
ger, admits the employment and service, and that the libelant's wages 
in aJl amount to $383.33, of which it is alleged $170 has been paid him. 
He then sets up a counter-claim for $254.95 damages, sustained by an 
injury to the boat, caused, as it is alleged, by the misconduct of the 
libelant. From the évidence it appears that on Sunday, January 30, 
1887, the Governor Newell was engaged in towing a ship from Brook- 
field to Astoria, under the charge of the libelant as pilot and master, the 
claimant being on board; that the weather became very rough, with a 
strong head wind so that the boat and ship, which were along-side, 
bumped together until it was thought advisable to drop the latter at Pil- 
lar rock, a point about 16 miles above Astoria, iyhere she east anchor, 
while the former proceeded to the dock at the upper end of Hume's can- 
nery, and tied up there. At this time the claimant and libelant ex- 
pected the boat to retum to the ship in the morning, and tow her down 
to Astoria, on the early ebb-tide, which commènced to run at Astoria 
soon after high water, or 5:04 a. m., to do which it would be désirable 
to start up an hour or two sooner on the last of the flood. On leaving 
the boat at the dock, the claimant directed the libelant to go down to 
Kinney's dock, at the lower end of Astoria, "when the wind dies down 
a little." and take on some wood, so as to be ready to go up the river 
after the ship in the morning. The claimant's son was usually serving 
on the boat as mate, and on this day was also acting as fireman; but, 
when the boat niade the dock, he went home, and on account of some 
injury to bis house caused by the storm, he did not return that day. 
Ail this occurred in the foreiioon, and about 2 o'clock in the afternoon 
the libelant took the boat down to Kinney's dock, and took on wood; 
the crew consisting of himself, the engineer, and two deck-hands, pne 
of whom acted as fireman. On the way back to her berth the rudders 
of the Newell fouled, and she got into the trough of the sea, and drifted 
up stream with the wind and tide about 100 feet outside of the wharves. 
The libelant directed one of the men below to clear the rudders, but he 
did not succeed; and in the mean time the former kept backing and 
going ahead, as occasion required, to keep the boat in the proper course, 
— from drifting into the wharves, or going too far out into the stream. 
It was not safe, if possible, to make the Newell's berth until her rudders 
were cleared, and so she was allowed to drift past Hume's cannery until 
she came opposite the screw steam-ship Oregon, lying along-side of her 
dock, bow ùp stream, when she backed in so far as to collide with 
the stem of the steam-ship on her starboard quarter, just abaft the en- 
gine, and stove in her huU above the water-line, eut intb the roof, bent 
the eccentric roda, and carried away the cross-piece that connects the 
timbers on which the wheel rests. As soon as the boat struck the 
Gregon, her bow swung round with the current until she lay along-side 
of tiie steamer, where she was made fast until her rudders were freed, 
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when she was taken to her dock, which was sheltered by reason of be- 
ing inshore from the wharves immediately below it. 

The libelant lestified that, finding there was no danger of her sink- 
ing, he went ashore, leaving the engineer on board; that he went back 
at 10 p. M., and again at 5 in the morning, expecting to go up the river, 
and tow the ship down, when he met the engineer on board, who said the 
claimant had been there, and said the Newell should not go out until 
she was repaired, and also accused the libelant of purposely attempting 
to sink her, in the interest or at the instance of the Oregon Railway & 
Navigation Company, — a strong corporation, also engaged in towing on 
the river; whereupon the libelant left the boat, and went ashore, where 
he afterwards met the claimant, who repeated the accusation substan- 
tially, and soon after, when the libelant demanded the wages due him, 
said he owed him nothing. 

In this counter-claim for damages it appears that an injury to the stem 
of the boat is included; but this could not hâve been the resuit of the 
collision with the Oregon, and was probably caused by the chafing and 
bumping betw^en the boat and the ship while the latter was being towed 
down the river in the morning. A ship carpenter testifies that he ex- 
amined the boat soon after the accident, and estimated the cost of put- 
ting her in good condition at S150, without considering the stem, to 
which bis attention was not called; but it does not appear explicitly 
whether this estimate was based on repairing the injuries caused by the 
collision only, or putting the boat in good repair generally. ■ The fact 
appears to be that the boat was repaired, at a cost not to exceed $50 or 
$60, suflSciently for ordinary nsp. The burden of proof is on the claim- 
ant to establish this counter-claim. 

The only question in the case is whether the libelant was guilty of mis- 
conduct in taking the boat down to Kinney's dock for wood when and 
as he did, or in the management of her while so engaged. And, first, 
it is contended that the libelant did wrong in taking the boat from the 
dock in the state of the weather, because he was directed not to do so by 
the claimant. But the fact is, according to the express admission of the , 
claimant on cross-examination, he did not forbid the libelant absolutely 
from taking the boat out, but rather the contrary; for he said: "Go down 
and get wood as soon as the wind dies down a little." Take this remark 
in connection with the circumstances well known to both libelant and 
claimant, that the boat needed wood, and that it was désirable to start 
up the river the next morning near 4 o'clock, on the last of the flood- 
tide, so as to bring the ship down on the ebb, and there is implied an 
expectation and understanding that the wood would be obtained that 
day; but, as there was plenty of time, the libelant had better wait until 
the wind abated "a little," which he did, according to his judgment. 

Neither was there any impropriety in the libelant's going for the wood 
when and as he did. The engineer said he was ready. There were two 
hands on board, with nothing to do but to assist the engineer, and heJp 
make the landing. The boat went down to the dock, and got the wood, 
without any difficulty. E. P. Parker, a licensed pilot and engineer, was 
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on the dock, and, being desirous of meeting the steam-boat Téléphone, 
which was then approaching the landing f'rom Portland, preferrsd to ride 
up in the pilot-house of the Newell to walking up th j street, — al] of which 
argues that there was no unusual danger at the time from the éléments 
in removing the boat, nor, as a matter of fact, did any injury resuit to 
the boat from either the wind or waves. The rudders becoming foui — 
for which no one blâmes the libelant — as the Newell left the Kinney 
dock, she was unmanageable, and the only thing to do, so far as ap- 
pears, was to let her drift broadside up the stream with the wind and 
tide, keeping her as near the shore orline of the wharves as was prudent, 
by backing and going ahead, as occasion required, until the rudders 
were cleared, or an anchor cast, or something found to make fast to. 

In my judgment, the misconduct occurred when the Newell came 
abreast of the stern of the Oregoh. This the libelant acknowledges, and 
says it was the fault of the engjneer in not going ahead on his engine 
when ordered to, but continued backing until the collision occurred- 
Parker corroborâtes this statement strongly, and there is nothing in the 
évidence to the contrary, The engineer, who remained in the ernploy 
of the claimant, is not produced as a witness, nor his absence £ccounted 
for. The only inference is that his testimony would not be serviceable 
to the claimant on this point. 

In support of the theory that the injury to the boat was in some way 
the resuit of the libelant's misconduct or incompétence, either in taking 
the boat out as he did, or managing her afterwards, testimony was in- 
troduced tending to show that he was drunk on this occasion, and the 
claimant even testified that he and his son were both in the habit of get- 
ting drunk, so that they were unfit to make contracts for the boat; but 
he trusted them with her on the theory that they would not both get 
drunk at the same time. But the évidence against the libelant on this 
point, at least on this occasion, is very weak, and is nipre than overcôme 
by the évidence to the contrary; and, even if he was drunk, he is not 
responsible for the engineer's failure to obey the signal to go ahead, 

This case, after being cleared of the cloud of immaterial circura- 
stances with which the claimant has sought to envelop it, turns on the 
single question, "Who is to blâme for backing the Newell into the Ore- 
gon? " If the libelant did not give a timely order to go ahead, he is to 
blâme, whether drunk or sober; but if he did give such order, and the 
«ngineer failed to obey it, then the latter is to blâme. The libelant and 
Parker both swear positively that the signal was given to go ahead, and 
that the engineer failed to obey it. The claimant has introduced no év- 
idence on the point, and, what is more, has failed to produce the engi- 
neer, or accqunt for his absence. On this évidence there can be but one 
answer to the question. The libelant is not to blapae. 

This disposes of the counter-claim. It is not likely that it would 
ever hâve been made but for the claimant's rash aud apparently un- 
founded suspicion that an attempt had been purposely made to sink his 
little boat in the interest of his powerful rival, so as to get her out of 
the towing business. 

The testimony of the libelant shows that he was paid $140, — 420 
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twice in November, and $100 in January, — from which it follows that 
there is due him only 1243.33, instead of $260, as alleged in the libel. 
The claimant swears that he paid him $30 additional at his house, 
which the libelant flatly dénies. The libelant had a current mémoran- 
dum of moneys received, which he produced and submitted to counsel. 
The claimant, although a man of business habits, and engaged in busi- 
ness affairs, and although it appears from the évidence that he keeps an 
office where the affairs of this boat are reported and kept an account of , 
did not produce any mémorandum or entry in support of his statement. 
Under thèse circumstances, the burden of proof being on him to estab- 
lish the payment, I must oonclude that he is mistaken as to the pay- 
ment of the $30. 

In conclusion, I find that the libelant was not guilty of misconduct 
as pilot and master of the Governor Newell, and that the claimant is 
not entitled to recover of him any damage for the injury occurring to 
said boat on January 80, 1887; and that at and before the commence- 
ment of this suit tlie claimant waa indebted to the libelant in a balance 
of $243.33 for services as pilot and master of said boat, which, by the 
law of this State, (Sess. Laws 1876, p. 9,) is a lien thereon; for which 
Bum, together with six months'interest thereon, ($8.73,) in ail $252.06, 
the libelant is entitled to a decree; and it is so ordered. 



The AlamEda. 

NEAL V. The AtAMBDA. 

(Ditttict Court, N. D. ÇaUfornia. June 20, 1887J 

Pewotb— Pilotage Rates— Discriminatioii. 

Section 2466, Pol. Code Cal., proyides a schedule of pilotage rates înto or 
out of San Francisco, and further provides that when a vessel is spoken in- 
■ward or ontward bound, and the services of a pilot are declined, one-half of 
the schedulç rates shall be paid. Section 2468 provides that ail vessels coast- 
ing betwéeh Sari Francisco and any port in Oregon, or Washington or Alaska 
territories, and ail vessels coasting between the ports of California are exempt 
. from ail charges for pilotage, unless a pilot be actually employed. Section 
4287, Rev. St., provides that no regiUation or provision shall be adopted by 
any State which shall màke any discrimination in the rate of pilotage or half 
pilotage betWeen vessels sailing between the ports of one state and vessels 
sailing between the ports of differentstates Held, that the above provisions 
of the Political Code are upconstitutional and invalid, so far as they relate 
to coasting vessélSy but that -they are valid in respect to vessels engaged in 
f oreign trade. 

ïn Admiralty. 

P. D. WigginUm, (JUoyd & Woo(i,of counsel,) for libelant. 

MUton Androa, (jPoge & Edls, of counsel,) fur claimant. 

HôFFMAN, J. On the twenty-îiinth Jfarch, 1887, the libelant, a duly- 
iioansed pilot for this harbor, spokewithin the pilot's cruising grounds, 
jind outside the bar, the steamer Alameda, inward bound from foreign 
ports, to the master of which he offered his services as pilot. Thèse 
services were declined, and the vessel proceeded into port without hav- 
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ing on boàrd any licensed pilot. The libelantnow sues for half pilotage, 
under the provisions of section 2466 of the Political Code of California. 
Exceptions are filed to the libel on the ground that the section of the 
Political Code referred to is opposed to the provisions of section 4237 of 
the Revised Sta tûtes of the United States, and is consequently inopera- 
tive and void. Title 6, c. 1, art. 6, Pol. Code Cal., entitled "Pilot Régu- 
lations for San Francisco, Mare Island, and Benicia," provides: 

"Sec. 2466. The foUowing shall be the rates of pilotage into or eut of San 
Francisco: Ali vessels under 500 tons, $5 per foot draught; ail vessels over 
500 tons, $5 per foot draught, and 4 cents per ton each and every ton regis- 
tered measurement. When a vessel is spoken, inward or outward bound, 
and the services of a pilot are declined, one-half of tJie above rates shàll be 
paid. In ail cases where înward-bound vessels are not spoken uhtil inside 
of the bar, the rates of pilotage and one-half pilotage above provided ahail be 
reduced 50 per cent. Yessels engagea in the whaling or âshing trade sball 
be exempt from ail pilotage, except wherea pilot is actually employed." 

"Sec. 2468. AU vessels coasting betvreen San Francisco and any port in 
Oregon, or Washington or Alaska territories, and ail vessels coasting betflreén 
the ports of this state, are exempt from ail charges for pilotage, unless a pilot 
be actually employed." 

By the Revised Statutes of the United States it is provided as foUoWs: 
"Sec. 4237. No régulations or provisions sball be adopted by any state 
which shàll make any discrimination in the rate of pilotage or half pilotage 
between vessels sailing between the ports of one state and vessels sailing be- 
tween the ports of difEerent states, or any discrimination against vessels prb- 
pelled în vyhole or in part by steam, or against national vessels of the United 
States; and ail existing régulations or provisions making any such 4iscrim- 
nation are annuUed andabrogi^ted." , 

It is not disputed that the sections of the Political Code above citéd 
do côntain such discriminations as are prohibited by section. 4237 of the 
Revised Statutes. A siniilar discrimination, comtained in the Georgia 
Gode, was held to be invalid by the suprême court, in Spr aiguë v. Thomp- 
son, 118 U. S. 90, 6 Sup. et. Rep. 988. 

In that case the validity of the discrimination ;had been recognized by 
the suprême court of Georgia. But that court held that so niueh of 
the section as makes thèse illégal exceptions might be disregarded,and 
the rest of the section, as thus read, might stand upon the principle that 
a separable part of a statute, which is Unconstitutional, may be rejected, 
and the remainder preserved and enforced. This view was rejeeted by 
the suprême court for the very sufBcient reason "that, by rejecting the 
exceptions intended by the législature of Georgia, the statute is made 
to énaot what confessedly the l^slature never mèant. It confers â posi- 
tive opération beyond the législative iutent, and beyond what any one 
can say it would bave enacted in view of the illegality of the exceptions," 

So, in the case at bar^ it is impossible to say whether the législature 
of California, if apprised of the illegality of the discrimination between 
coasting vessels of différent states, would bave elected to subject aU such 
vessels to the one-half pilotage charge, or would bave exempted ail. The 
law, therefore, is invalid with respect to ail coasters, and the only ques- 
tion presented in the case at bar is whether the provisions requiring half 
pilotê^e tobe paid by ail other vesads— fbreign, and Amerioaftyessel^ ar- 
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riving from foreign ports — are sb inseparably counected with the prods- 
ions with respect to coasters that the whole statuts fails, and the charge 
can no longer be collected. ' 

It is unnecessary to enlarge upon the policy and the necessity which 
has led commercial states, in order to create and maintain an efficient 
class of pilots, to provide corripenSâtion, not only when the services ten- 
dered are accepted by the master of the vessel, but when they are de- 
clined. Per Mr. Justice Field, .SteamMp Co. v. Joliffe, 2 Wall. 457. 
Also see Ex parte McNid, 13 Wall. 238; Cooley v. Board qf Wardens, 12 
How. 312. 

Before rendering a décision which will strike down the System of half 
pilotage adopted by this state, the court should be convinced that there 
is no alternative. It may, perhaps, admit of doubt whether the ques- 
tion now presented can be raised by the claimants in this case. The 
only invalidity of the law is an attempted discrimination between coastr 
ers ôf différent states. The Alaméda is not, as was the Saxon, in Spraigue 
V. Thompécm, a licensed coast-wise' vessel. She is an American registered 
vessel, engaged in foreign trade. She is not injured or affected by the 
illégal discrimination between coasters. She is merely subjected to a 
just and necessary tax, which, if the court should déclare her to be now 
exçmpt frpni, would probably, aâ it might be, lawfuUy reimposed as 
soon as the législature convçnes. She has undoubtedly an interest in 
defeating the law, for she seeks to escape its opération; but she is in no 
way injured by those of its provisions which make an illégal discrimina- 
tion between vessels of a class to which she does not belong. 

But, waiving this point, the inquiry remains, "Are the unconstitu- 
tional provisions so connected with the gênerai scope of the law as to 
make it impossible, if they are stricken out, to give effect to what ap- 
pears to hâve been the intent of the législature?" AUm v. Lomsiaim, 
103 U. S. 84. The advocates for the libelant suggest in their brief that the 
provisions making a discrimination be stricken out, so that the gênerai 
provisions with respect to half pilotage would apply to ail vessels enter- 
ing or leaving this port. But this, as held by the suprême court in Spraigue 
v.Thompson, isclearly inadmissible. It would not be togive effect to what 
appears to be the intent of the législature, but to give effect to what appears 
not to hâve been its intent. The législature certainly proposed to ex- 
empt coasters trading between this and adjacent Pacific ports of the 
Uhited States. How then can the court impose the tax? But the intent to 
snbject foreign vessels and American vessels engaged in foreign trade to 
the charge is equally clear. The intent to discriminate between coasters 
is also manifest. This last intent fails, by reason of its illegality, and 
ail coasters are exempt. 

But I perceive no difficulty in holding, as the court is bound to do, 
unless the objections are insuperable, that the invalidity of the provis- 
ions with respect to coasters does not annul the whole statute, and ren- 
der invalid ite provisions with regard to other classes of vessels, — provis- 
ions against which, if they stood alone, no légal or constitutional objec- 
tions could be raised, and which express and carry into effect the mani- 
fest in teat of the législature. Exceptions overruled. 
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Wann V. CoE and another. 
{Circuit Court, D. Colorado. June 21, 1887.) 

1. EQTJiTT-^JxniisDiCTiON— Relief fkom Hard Baboain. 

The fact that a needy borrower of a large sum of money ($51,000, for ex- 
ample) is compelled by his necesBlties to agrée to pay a high rate of interest, 
(18| per cent., for instance,) and to submit to otter hard exactions, aflfords no 
reason for the interférence of a court of equity, especially where the security 
consists chiefly of stock on a western ranch, which must be marketed and 
sold before the loan can be repaid. 

2. MoHTGAGE— What is— Accounting. 

PlaintifE, to secure the loan of $51,000, conveyed his ranch, and the stock 
thereon, to défendants, it being agreed that défendants should manage the 
property, and reimburse themselves from sales. Eeld, that the status of dé- 
fendants was that of mortgagees in possession, bound to exercise reasonable 
care and diligence in preserving the property, and in disposing of it for the 
beneflt of ail concerned; that if défendants unnecesaarily removed Ejtock to a 
distant and inhospitable région, where it was abandoned to the rigors of 
■wînter, défendants were chargeable for the conséquent loss; that charges 
ameunting to $60,000, for transporting and marketing cattle sold for $70,000, 
were, prima facie, so large as to challenge the closest scrutiny; that plaintiff 
was not bound to be content with charges in gross, in the accounts rendered 
by défendants, but was entitled to be f urnished with explicit and itemized 
sta'tements of expenditure; that certain charges, on their face extraordinary, 
shçùld be investigated; and that the case was a proper one for référence to a 
master to state a true account between the parties, in accordance with the 
principles above suggested. 
8. Samk— Settlbmei^t— Effect. 

A mortgagor. in order to get possession of the mortgaged property from 
the mortgagee in possession, and to save it from probable loss from misman- 
agement and abandonment, the mortgagee' s management and accounts being 
such as to aflord proper subjects for investigation at the hands of a court, 
agreed with the mortgagee on a certain sum as the balance due. Held, that 
he did not preclude himself from invoking the aid of a court of equity to com- 
pel a true account from the mortgagee. A payment made under such agree- 
ment should be treated merely as an item to be credlted to the mortgagor. 

In Equity. 

WéUa, McNeal & Taylor and R. E. Foot, for complainant. 

A. J. PopplUon and John L. Webster, for défendants. 

Hallett, J. In the month of November, 1879, plaintiff owned a 
ranch in Nevada called "King's River," and a large number of cattle on 
the ranch. The title to this property was held by A. Stevenson & Son, 
of Califomia, as security for a considérable sum of money due from plain- 
tiff to them, of which the amount was not then known, but was after- 
wards settled and adjusted at $51,000. With a view to pay his indebt- 
edness to Stevenson & Son, plaintiff applied to défendants at their place 
of business in Omaha, Nebraska, for a loan suflicient in amount for that 
purpose. Negotiations followed, resulting, as complainant claims, in an 
agreement in writing on the part of défendants to loan the money at 10 
per cent, interest. Two thousand beeves from the King's River ranch 
were to be sold in eastern markets, and the proceeds applied in satisfac- 
tion of the loan. Défendants deny that any agreement was made con- 
v.âlF.no.7— 24 
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cerning the loan at Omaha, in November, 1879, but say that the parties 
then came to an understanding that the property should be examined, 
and, if found to be good security for the amomit, défendants would loan 
the money at 18 per cent, per annum, with payment of their expenses 
and for services in a manner to be more fully stated further on. 

The issue thus presented is contested through a large part of the great 
volume of testimony taken in the case, by which plaintifF's purpose seems 
to be to modify, or perhaps supersedé, the contract as finally settled be- 
tween the parties. The final contract was made January 9, 1880, at 
Winnemucca, Nevada, after somé examinàtion of the King's River ranch, 
and the stock thereon, by Mr. Coe, one of the défendants. In form it was 
an absolute conveyance of the property from Stevenson & Son, and Mann, 
the complainant, to défendants; but there was executed at the same time 
an agreement showing that the property was held by défendants as se- 
curity for money advanced by them to complainant. In this agreement 
the conveyance to défendants was referred to, and the payment therefor 
of $51,000, and then the manner of disposing of the property with a view 
to repay défendants' advances is stated in words as foUows: 

"New, whenever said party of the flrst part shall bave recel ved from the 
sales of said cattle, borses, lands, etc,,or a part thereof, the full sum of fifty- 
one (51) thousand dollars; alsosball hâve recel ved from said sales tbe fiîll 
amount of moneys disbursed for expenses incurred for care, custody, aiid mar- 
keting said property; and for moneys paid for taxes on said property ; and for 
moneys, if any, paid to the state of Nevada for balance due on said lands ; and 
for moneys paid to other parties for perfedting titles.and recording the same; 
and for moiieys paid upon orders of said parfcy of the second part; apd for 
wages of Isaac Coe and Zeri Carter, either or both, at the rate of ten dollars 
per day, and their. expenses, while engaged in and about tlie care, custody, or 
other business connected with said stock; and for expense, time, etc., of said 
Coe up to and including date hereof ; and for ail moneys paid to said party of 
the second part," or on his orders, within ninety dàys prior to this date; and 
for moneys paid to Thomas Dean, to redeem certain certiflcates of location of 
lands; and ail other expenses incurred, or to be incurred, of every name and 
nature, for the care, custody, or marketing said stock, with interest thereon 
at the rate of sîxteen and one-half (16J-) per cent, per annum for expense, 
wages, advances of moneys, etc., — then said party of the flrst part is tO con- 
vey to said party of the second part, by quitclaim, ail property remaining of 
what was pûrehased from said Stevenson, except what has been or may bé dis- 
posed of, to pay the said parties of the flrst part the pnrchase money, wages, 
and ail and singular every item of expense incurred or to be incurred, as here- 
inbefore recited or otherwise, with interest thereon at the rate hereinbefore 
recited, uniess prevented by légal process from doing so, not of their own 
volition; the intention being to realîze on the sales of live-stock, If pos- 
sible, until the parties of the flrst part shall be paid ail sums of money due, 
or to become due, under this agreement. Account of sales to be rendered as 
often as practicable, say thirty days, said account to be sent by mail to any 
point said party of the second part may direct in wpting. Account of re- 
ceipts and disbursements to be rendered upon the final accounting, and as 
mueh oftener as practicable. It being impossible to estimate the number of 
cattle, horsés, etc., that will bring the amount of money due, or to become 
due, to said parties of the flrst part, it is hereby stipulated that any moneys 
left in the hands of said parties of the flrst part, from the sales of any and ail 
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of said property af ter they shall hâve received tlie amôunt of money expended, 
and interest thereon, as hereinbefore recited, shall revert to said party of the 
second part." 

Plaintiflf's position is that this instrament is much harder on him than 
the first agreement made in Omaha, in that the rate of interest is 16i per 
cent., ihstead of 10 per cent.; that it provides wages for défendants at 
$10 perday, and gives power to sell ail the property, instead of a limited 
nnmber of feeders; and that he was compeUed to sign it by défendants' 
conduct in bringing him into the présence of his creditors under promise 
of giving him the money on more favorable terms. 

Upon aU the évidence, the fact that such agreement was made at 
Omaha in November, 1879, is not well established. It is said to hâve 
been written, and afterwards lost. It is denied by défendants, and not 
distinctly affirmed by any one excepting complaînant. Its terms were 
such as were not likely to be accepted before the property was examined, 
and the amount to be loaned ascertained. But it was clearly made out. 
The act of the parties in substituting for it the agreement of January 9, 
1880, should be regarded as revoking it. At the date of the last agree- 
ment the parties had arrived at an understanding of their afFairs. The 
property had been examined to some extent, and the amount due Steven- 
son & Son had been ascertained. Inquiry had been made concerning 
the cost of conveying the property to a distant market. Generally, the 
parties were much better informed as to ail tbàt was to be done concern- 
ing the property than they were in the month of November preceding. 
There was nothing in the situation to hinder or prevent independent ac- 
tion on the part of cômplainant as well as défendants. It is true that 
complaînant was much in need of money, and apparently there was no one 
but défendants at hand who could and would furnish it. But this is not 
an extraordinary situation, from which the law can furnish a means of 
escape. A needy borrower, being m juris, and under no other duress 
than that which comes of his circumstances, nanst, in gênerai, perform 
his contract, whatever its terms may be. Courts hâve, indeed, refused 
to enforce'contracts which were harsh and unconscionable, but there wïU 
usually be found some élément of fraud in any such case; and if, in any 
instance, the judgraent appears to be based on the nature of the contract 
above, the contract will be found to be so erroneously wrong as in itself 
to afford évidence of an intention to cheat and swindle. This case is not 
within any rule of that kind. 

As before suggested, plaintiff was in fuU possession of his faculties, 
and was under no sortof constraint, except that he wanted money, which 
he could not obtain from any other source, and was therefore compelled 
to accept défendants' terms. In the nature of the property which was to 
be security for the loan, the disposition to be made of it, with a view to 
Tepay the money, and the time for which the loan was to run, there was 
some reason for demanding a high rate of interest, the expenses of the 
trustj and payment for défendants' services; so that ail that was embod- 
ied in the contract was at least a proper subject for considération. And 
the circumstance that the défendants exacted a high rate of interest. 
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and other hard conditions, will not avail to avoid the contract, or sub- 
stitute for it an earlier agreement, if any such was made. 

Immediately after the property was conveyed to défendants, they took 
possession, and set about removing the cattle and horses from the King's 
River ranch to Medicine Bow, in Wyoming territory. In the spring and 
summer of 1880 they carried to Wyoming 164 ear-loads of ail classes 
of horned cattle, containing 4,000 to 6,000 head. The number so carried 
is an important part of the controversy, and the court has not sifted the 
testimony with a view to décide it. The agreement of January 9, 1880, 
bears on its face évidence of great care and considération in respect to 
ail its terms and provisions, and it is very remarkable that it contains 
nothing about removing the cattle and horses from Nevada to Wyoming, 
and from Wyoming to the Missouri river. That was an important feat- 
ure of the enterprise, involving large expense in the transportation of 
the stock, as well as the pries to be obtained in another market. The 
very gênerai language of the agreement — "said property to be marketed at 
the discrétion, and according to the best judgment, of said parties of the 
first part, in the manner which, in their opinion, will bring the largest 
amount of money" — conféra authority only to sell in the usual market 
for the country in which the property was situated. That market was 
probably Nevada or California, certainly not in Wyoming or further 
east. The parties agrée that the beeves or feeders in the King's River 
herd were to be shipped east for market, but complainant asserts that 
no other cattle were to be taken from the ranch. A great deal of testi- 
mony in the record is directed to this point, and it is exceedingly diffi- 
(iult to come at the truth of the matter. The testimony has been fully 
considered, but I am not inclined to discuss it at length. It is not pos- 
sible, in view of the testimony, to foUow the language of the contract; 
and as, by the concurring statement of ail parties, some of the cattle 
were to be sent to Wyoming, it is perhaps as well to say that ail were 
included in that understanding. 

As before stated, a large number of cattle and horses were taken by 
défendants from King's River ranch to Medicine Bow, Wyoming, and 
there they were kept for some time. And some of them were sold at or 
near Medicine Bow, and others were transported to Omaha, and possibly 
to other points or places on the Missouri river, and there sold. The ex- 
pense of thèse proceedings was enormous, so large, indeed, as to chal- 
lenge scrutiny upon a statement of the amount. From the sale of some- 
thing over 3,000 head of cattle, there was realized something like $70,- 
000, of which, after paying expenses and some small advances to com- 
plainant, less than $10,000 remained to apply on the original loan .of 
$51 ,000. The necessary expense of handling and transporting cattle by 
rail for great distances is not overlooked, but, with ail due allowance in 
that direction, such figures seem to call for investigation. Whether 
overcharges hâve been made, can only be ascertained by patient and 
careful examination of each charge; but some of the items in the account 
rendered by défendants to plaintiff seem to be extraordinary. As an in- 
stance, défendants hâve charged for about 267 days' service in a period 
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of about 10 months, under that clause of the agreement whîch allows 
them $10 per day for time devoted to complainant's business. In the 
month of May, 1880, one défendant sets down 30 days and the other 26 
days to complainant's service, with a slight déduction on account of an- 
other transaction, making a charge of $471.47 for personal services, in 
addition to expenses for one month in managing and superintending com- 
plainant's business. There is little room to doubt that such charges are 
excessive. So, also, défendants' method of keeping the accounts is open 
to criticisra. It was common practice to charge the foreman of a party 
of laborers with a gross sum of money, leaving the matter of the proper 
disbursement and appropriation of the money to presumption only, 
The items of $50, July 10, 1880, and $100, July 29, 1880, entered to 
W. C. Wilson, may be cited as illustrations. In the testimony they are 
mentioned as necessary expenses. It is altogether probable that ail or 
some part of thia money was necessarily expended about the business, 
but complainant was entitled to a more explicit statement of the use 
made of it. Merchants' accounts with défendants are charged to com- 
plainant in gross, and the explanation is that the goods were bought.for 
his use, or by men employed to take care of his herd. Accounts of hô- 
tel mçn are entered against complainant in the same manner. Perhaps 
the best illustration of the çxtraordinary plan of keeping the accounts is 
found in 30 entries, mainly for postage-stamps, although there are two 
or three charges for postal-cards and envelopes. Thèse charges amount 
to $38.86 in ail, and it is said that part of the stamps were used by de- 
fendants in and about complainant's business, and the remainder were 
given to workmen for their use, and charged to them. But it is not in- 
tended to go over the accounts in détail, and décide upon their merits. 
It is enough to say that they are of a character to be probed and sifted 
by a master, with a view to allow ail that may be properly and justly 
chargeable to complainant, and reject the remainder. 

Thus far in the discussion we hâve proceeded on the assumption that 
défendants were in a position to account to plaintiff for their dealings 
with the property, and it seems not at ail necessary to discuss that prop- 
osition. The contracts of the parties were not individually or coUec- 
tively in the form of a mortgage; but they conveyed the property to de- 
fendants as security for money loaned, and gave them possession, with 
power of sale, to the end that they might reimburse their advances. 
Nothing more was required between the parties to put défendants in the 
position of mortgagees in possession, bound to exercise reasonable care 
and diligence in preserving the property, and in disposing of it for the 
advantage of aU concerned. Whether this was donc by défendants is 
another issue strongly contested in the record. Not much was said in 
argument in dérogation of sales of stock made by défendants, although 
it was claimed that in some instances the animais w^ere not properly 
marked, so as to prevent purchasers from taking more than they were 
entitled to. In gênerai, it may be assumed that the number and quality 
of animais sold, and the price obtained for them, is correctly stated by 
défendants. Nor is the price obtained for them assailed; but complain- 
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ant asserts that a large number brought up from NévaJa are not ao- 
counted for in any way, and some of them were carried away to reraote 
parts, in a secret manner, and there sold for higb priées. That some 
were left on the Medicine Bow range in the fall of the year 1880, with- 
out care or attention from any one, seems to be eonceded by ail parties. 
How many, must dépend upon the other question, as to how mauy were 
brought up from Nevada. If from the whole number taken from Ne- 
vada the number sold by défendants at Medicine Bow and Omaha and 
other places be dedueted, and allowance be made for losses, the resuit 
should be the number remaining at Medicine Bow in the fall of the year 
1880. The évidence fails to show that any of the cattle were clandes- 
tinely carried ofif to Nebraska and Missouri, or that the cattle found 
there having similar brands were taken from plaintiff's herd. The évi- 
dence, as to the brands on the cattle fed in Nebraska and Missouri in the 
year 1881 being the same as the brands on plaintiff's cattle, is, indeod, 
quite convincing, but there is nothing to show that the cattle so fed 
were brought up from Nevada by défendants. On the contrary, the évi- 
dence tends to the conclusion ih&t the remainder of plaintiff's herd, 
after deducting those sold by défendants, were not of the class of those 
found in Nebraska and Missouri, or that not many of them were of that 
class; and there is direct testimony to show where the Nebraska and 
Missouri cattle came from. It may be that some of plaintiff's cattle, 
during the years 1880 and 1881, fell into passing herds, from want of 
care on the part of those in charge of them, or because there was no one 
in charge of them, and that such cattle were driven off to Nebraska or 
Missouri, or other distant places. But the notion that défendants clan- 
destinely éarried off some of the cattle, and secretly sold them, and ap- 
propriated the proceeds of such sales to their own use, is entitled to no 
considération. 

The real question is as to the cattle on the range at Medicine Bow in 
the fall of the year 1880, when the last shipment was made to Omaha, 
and whether défendants shall account to plaintiff for their value. Of 
the gênerai principle that a mortgagee, who takes possession of the prop- 
erty mortgaged for the purpose of satisfying his debt, is bound to ac- 
count to the mortgagor for the property itself, or its proceeds, it is un- 
necessary to speak. As before stated, a large number of cattle were left 
on the Medicine Bow range in the fall of the year 1880; abandoned, it 
would seem, to the rigorsof the winter then at hand, or to any one who 
might be inclined to take them. The cattle were in a country with 
which they were not acquainted, and to which they had been brought 
by défendants in the preceding spring and summer. Under the cir- 
cumstances, they were not likely to maintain themselves in that coun- 
try, nor was it probable that such as could survive the winter would re- 
main within reach. In thus leaving the cattle on a range new to them, 
without provehder and without care or protection, there was no reason 
to expect that they would be recovered. It is useless to say that no 
other course could hâve' been adopted in that country. If it is true that 
the country afforded no means of support, the cattle could hâve been 
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sold or driven to a more hospitable région. Upon ail the évidence on 
that point, it ought to be said that in thus leaving the cattle to be dis- 
persed by storms, and to perish on the mountains, and to be taken by 
any who were so disposed, défendants did not exercise the care for tlie 
property which the law imposes under such circumstances. 

But it is urged that ail matters in controversy between the parties 
werè settled and adjusted by an agreement of date January 10, 1881, 
by which complainant agreed to pay to défendants the sum of $26,500, 
as the balance due to défendants for moneys advanced to him under the 
agreement of January 9, 1880, and to accept from défendants a convey- 
ance of the King's River ranch, and ail other property which had not 
been sold by défendants, wherever it could be found; that by the.terms 
of this agreement complainant was to gather the cattle at Medicine Bow, 
and assume ail risk of loss in that locality. It is belle ved, however, 
that the transaction of the parties in the faU and winter of the years 1880 
and 1881, and the various papers by them execùted at that time, should 
not be so interpreted. As before stated, défendants were mortgagees in 
possession bf property whereof complainant was mortgagor. A large 
amount of the property had been sold by défendants, resulting in dis- 
astrous losses to complainant, and the course of défendants' administra- 
tion had been such as to call for investigation; Apparently there was 
no intention on the part of défendants to proceed further in the exé- 
cution of the powers conferred upon them in the several contracts be- 
tween the parties. With a large part of their demands unsatisfied, de- 
fendants had left a considérable part of the property at Medicine Bow in 
a very dangerous situation. It was natural that complainant should be 
greatly concerned for the safety of the property which remained unsold, 
and seek by every means within reach to regain control and possession 
of it. As mortgagor, complainant had at ail times the right to redeem 
the property unsold, by paying or tjendering to défendants the balance 
due them. Flanders v. Chamberlain, 24 Mich. 305. Upon the accounts 
of receipts and disbursements rendered by défendants, it was difficult, 
if not impossible, to ascertain that balance within any reasonable time; 
and to proceed in equity for that purpose would resuit in great delay. 
Under the circumstances, complainant was at liberty to pay the whole 
or a part of the sum demanded of him, as might be necessary to bave 
the property unsold retumed to him, without concluding his right to 
call défendants to account for their administration of the trust. This 
was in fact donc. Complainant paid the sum of $26,500 demanded by 
défendants, and the property was conveyed to him. But this was man- 
ifestly more in the way of rédemption, and for securing the right to im- 
médiate possession of the property, than as a fuU and final settlement 
and adjustment of the amount due from plaintiff to défendants. In my 
judgment, the transactions which resulted in the payment by complain- 
ant to défendants of the sum of $26,500 constituteno bar to the présent 
suit, and that sum is only an important item of the account to be made 
between the parties. As usùal in cases of this kind, there are questions 
in a very voiuminous record which are passed without notice. It is 
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perhaps due to counsel, who hâve bestowed mnch time and labor upon 
the record, and who presented the whole case in argument fulJy and 
elaborately-, to say that thèse questions hâve not passed without consid- 
ération! 

It is supposed that enough has been said to explain the resuit of this 
investigation without further discussion; that défendants ought to ac- 
count with plaintiff before a master of the court for the reasonable ex- 
pense of keeping, transporting, managing, andselling complainant's stock 
under'the agreement of January 9, 1880; that défendants ought to ac- 
count in like manner for the value of stock brought up from King's River 
ranch to Medicine Bow, and remaining unsold in the fall of the year 
1880. In this computation allowance should be made for actual losses 
ocourring without fault of défendants, and for casualties incident to the 
business dùring the summer of 1880, and upto the date of the last ship- 
ment from Medicine Bow. With thèse matters adjusted, an account 
may be stated between the parties, crediting plaintiff with money received 
from sales of stock, and the value of stock on hand in the fall of 1880, 
as stated in the last paragraph, and the $26,600 paid April 2, 1881, and 
debiting him as required by the agreement of January 9, 1880. It ia 
believed that the évidence now in the record may furnish the necessary 
information upon aU points embraced in the référence. If more évidence 
is required, application must be made to the court for an order in that 
behalf, and the application should state the point to be established, and 
the number of witnesses to be called, and the manner of taking the tes- 
timony. 



Vanneeson V. Leverett. 

(Circuit Court, 8. I>. Oeorgia, W. D. 1887.) 

1. United States Circuit Court— Coiîtrovbrst of Défendants intee Sbse. 
Where citizens of Georgia, who are partners, are both sued in equity in ttie 
courts of tlie United States, one of them cannot, by cross-bill against the 
other, litigate their disputes inUr aeae. 
8. Bamb— JUEISpiCTION. 

The jurisàiction of this court is limited, and where it does not obtaîn it il 
an inflexible rule that it cannot be exercised. 
8. Samb— Objection to Jurisdiction. 

In the courts of the United States it is never too late to consider the ques- 
tion of juriBdiction, and, if at any time the want of jurisdiction should ap- 
pear, it is the duty of the court to arrest the proceeding. 
{Syllabua hy the Court.) 

Creditors' Bill. Cross-Bill. Jurisdiction. 
H'Sl & Harris, for plaintiff. 
Bacon & Eutherford, for défendant. 

Sfeee, J. This is a controversy wherein a creditors' bill had been 
filed against the défendants, Vannerson and Leverett; Vannerson having 
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filed a cross-bill against his co-defendant, Leverett, seeking to obtain re- 
lief in a certain aUeged indebtedness which existed iîiter sese. Leverett 
bas filed his plea to the jurisdiction of the United States courts, averring 
that both he and Vannerson are citizens of Georgia. Vannerson demurs 
to the plea on two grounds: First, that the question of jurisdiction of the 
court bas been adjudicated adversely to the défendant Leverett on a demur- 
rer to the cross-bill at a previous term of this court; seœndly, that the bill 
filed by Bâtes, Reed & Cooley wàs a creditors' bill, and that the jurisdiction 
of the court with such a bill does not dépend upon the citizenship of the 
parties. It appeared in the argument that Bâtes, Reed & Cooley bave dis- 
missed the original bill, but, in the opinion of the court, this need not nec- 
essarily be considered. If it be true that Vannerson and Leverett are both 
citizens of Georgia, the one can hâve in this court no relief against the other 
in a cross-bill filed to an original bill against them both, which he could 
not hâve obtained by original bill hère. In other words, the fact tbat 
they are both sued in one bill hère does not confer any power on them 
to litigate their controversies intersese in this court. Most clearly, if the 
plea is true, Vannerson had no standing in this court as a stiitor by orig- 
inal bill. He prays no relief against Bâtes, Reed & Cooley. His cross- 
biU has no relation to the subject-matter of their suit, nor is this cross- 
bill in any sensé a reply to allégations of the original bill. The cir- 
cuit court of the United States is limited in its jurisdiction, and, when it 
does not obtain, it is an inflexible rule that the judicial power of the 
United States must not be exerted, even if both parties désire to bave it 
exerted. RaUroad Go. v. Svxm, 111 U. S. 379, 4 Sup. Ct. Rep. 510; 
Oross v. DeVaUe, 1 Wall. 5. Nor does it matter that this court, on 
hearing a diemurrer to the cross-bill at a previous term, may bave ex- 
pressed the opinion that the bill contained such allégations of the citi- 
zenship of the parties as would retain the jurisdiction hère. The défense 
is now set up by plea, and if the défendant can bring facts in support 
of his plea to the attention of the chancellor he may do so. He may 
contradict the averments of the bill. A judgment of a court^without 
jurisdiction is a nuUity , and where the failure of the j'irisdiction is alleged 
in the courts of the United States it is never too late for the court to con- 
sider the évidence pertinent thereto. Indeed, congress, by imperative 
statute, has made this obligatory. If at any time the want of jurisdic- 
tion should appear, it is the duty of the court to dismiss the case. Then 
surely "at any time" it is the privilège of the party to make it appear, 
if he can; nor in this case does it waive the absence of jurisdiction to 
file an answer. 

The limited jurisdiction of the courts of the United States cannot be 
enlarged by the action of the parties litigant therein, and, if the want of 
jurisdiction at any time appears, the court, svm gponte, will raise the ques- 
tion, whether the parties do or do not. The argument that the original 
bill was a creditors', does not and cannot enlarge the jurisdiction of a court 
so limited, nor does the argument ab inconveniente, of the solicitor for the 
complainant, hâve any place in such a court. The true practice in the 
courts of the United States, if we may add to the classical citations of 
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complainant's soliciter a saying of Lord Mansfield, "bord jvdiçïs 
ampUari justitiam," not " jurisdictionem," as has been often cited. 
The demurrer is overruled. 



Mann and others v. Appel and others. 
(OirewU Court, S. D. Georgia, K B. June 4, 1887.) 

1. Equitt— Jdkisdiction— Cebditoks' Bill. 

A court of equity has jurisdiction to reach the property of a judgment debtor 
jUBtly applicable to the payment of his debts, whlch caQnot be reached by an 
exécution at law. 

2. Samk— Grounds of Jukisdiction. 

For thé exercise of this jurisdiction the debtmust be ciear and undisputed. 
and there must exist spécial cireumstances requiring the interposition of 
equity, and it must generally be shown that légal means for its collection hâve 
been ezhausted. • 

8. SaMB— RBMEtiT AT LaW. 

In order to def eat and oust equitj^ jurisdiction, where such " spécial circam- 
stan ces " and other grounds for its interposition exist, it is not enough to show 
that it is not absolutely necessary to appeal to equity, and that there is à légal 
remedy, but'the remedy at law must be in ail respects as satisfactory and as 
ample as therélief furnished by a court of equity. 
4. Same— Remedt bt Gaknibhment. 

Where A. îraudulently transfers prpçerty to B., to ayoid the payment of his 
debts, the remedy by garnishment against B. is not se full and complète as a 
proceeding inchancery; and this is especially true where there are several 
complainants, and a fund to be distributed according to the priority of their 
liens. 
6. Same — Discovbby. 

The equity jurisdiction in cases of fraud. misrepresentation, and conceal- 
ment does not dépend on discovery. 
6. Same— Trust. 

The allégations in the bill, if triie, çreate a trust in the hands of Perlinski 
for the beneflt of the creditors of A^pel Bros. 
(SyUabus hy ihe Court.) 

In Equity. 

Charles Nephew West, for complainants. 

Qarard & Mddrim, B. R. Richards, and J. J. Abrams, for défendants. 

Speer, J. The complainants, Mann & Co. and Tucker & Co., citi* 
zens and merchants of the state of Maryland, bring their bill against 
Appel Bros, ànd Julius Perlinski, of the city of Savannah, in this dis- 
trict, and allège that on the twelfth day of November, 1885, Appel Bros, 
•were dealers in clothing and notions in the city of Savannah. Their stock 
^as largely composed of goods purchased on crédit. In a short time, — 
the latter part of the summer and in the early fall of that year, — such 
purchases, amonnting to the sum of $20,000, were added to a stock 
worth $2,000; that thèse purchases were raade at a time of dépression 
and great stagnation in business, and were bought by Appel Bros, with 
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fraudulent intent not to pay for them; that at the date aforeaaid, having 
received the goods, and before the bills therefor were due, Appel Bros., 
comlnning with Julius Perlinski, (who was the tincle of the members of 
the firra,) to defraud their creditors, gave varions notes, of différent 
dates, for fictitious debts, to Perhnski, to-wit: one note of $1,000, due 
February 4, 1885; one note of $1,000, due December 15, 1885; one note 
of $200, due March 15, 1885; one note of $2,000, due October 15, 1885; 
one note of $900, due March 13, 1885, — the whole aggregating $5,100; 
that on the day foUowing the exécution of thèse notes they fraudulently 
made a note for $2,000, due to one Charles S. Deutsch, their brother- 
in-law, and for tive days they contracted morl^ages in divers amounts 
to sundry persons, and one mortgage to their counsel, who prepared the 
assignments, for $250. 

The bill further allèges that on the eighteenth day of November, 1885, 
the Appel Bros, executed an assignment of their property, with préfér- 
ences to the mortgagees before mentioned; and on the twentieth day of 
November, two days thereafter, Julius Perlinski foreclosed his mortgage 
on the stock of goods, and had exécution issue for the sum of $5,100 
principal, with intçrest and costs, whiçh, on the twentieth day of No- 
vember, was levied on the stock of goods. Immédiate application was 
made by the attorneys of Appel Bros, and Perlinski to hâve a speedy 
sale of the goods, on the ground that they were subject to great expense 
in keeping, and liable to détérioration in value; and the entire stock of 
goods, having been carried to the court-house of Chatham county, were, 
on the fourth day of December, 1885, sold, and were bought by Perlin- 
ski for the sum of $6,600, nearly ail of which was appropriated to his 
alleged debt, charges, and attorney's fées. 

Complainants charge that the whole of the transaction, except the em- 
ployment of counsel, was fraudulent; that there was no debt to Perlinski; 
that the sale was hurried to anticipate the maturity of the bills for the 
goods, the interférence and action of the creditors; that the value of the 
stock was fuUy $20,000, but that it was sold hastily and in bulk; was 
absorbed by Perlinski in the mauner above recounted, so that the gênerai 
creditors from whom the goods had been purchased were unable to dérive 
any payment from them. Appel Bros, were indebted to Mann & Co. 
$1,121, for the priée of some of the goods thus acquired by Perlinski, 
which demand was sued to judgment on the tenth day of May, 1886. 
They were likewise indebted to Tucker & Co. $576.38, which was sued to 
judgment the same day. 

The bill also allèges that Appel Bros, were insolvent, and that nvUa 
bona bas been retumed upon the exécutions of Mann & Co. and Tucker 
& Co. by the sherifF of the state court; and charges that Perlinski con- 
verted ail of thèse goods to his own use, fraudulently, and contrary to 
equity- The prayers are that ail the creditors of Appel Bros, may be 
made parties to the bill, and that Julius Perlinski may be decreed to be 
a trustée for the creditors of the trust, to be fixed by the decree at the 
fuU value of the property acquired by him at the sale, and for a decree 
against him for the fuU value of the trust, to be divided according to the 
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priorities of the several demanda of the credîtors of Appel Bros. Dis- 
covëry is waived. 

To this bill the défendants demur — Mrst, because the complainants havs 
an adéquate remedy at law. 

Second, because there is no equity in the bill; and npon the demurrer 
counsel hâve been fuUy heard. 

It is insisted by the défendants that there must exist spécial circum- 
stances, which they assert do not appear in the bill before the court, to 
authorize équitable interférence in behalf of a creditor seeking to coUect 
his debt, and quite an array of décisions are marshaled in support of 
this proposition. 

The case of Bessman v, Oronan, 65 Ga. 559, is cited. In that case, 
however, there had been a fraudulent transfer of real estate, and équita- 
ble jurisdiction was not entertained, because the creditor could readily 
levy his exécution on the land, and test the validity of the transfer, and 
the remedy at law was held ainple. 

In Huffv. Ripley, 58 Ga. 12, the défendants bought a lot of bacon, 
giving for it a note made by one of their creditors, who was known by 
them to be insolvent. There a simple action of trover was held adé- 
quate. There no équitable relief was sought save the recovery of the 
bacon; and, besides, the court in that case déclares that the policy of 
the législation in Georgia has been to restrict the jurisdiction of equity 
courts. In Bward v. Houston, 119 U. S. 347, 7 Sup. Ct. Rep. 249, 
the défendants having agreed to sell the plaintiffs 1 ,500 cows and 50 bulls, 
palmed off on them, in lieu, an agreement previously made with one 
Mosty, representing that Mosty was solvent, and able to perform his con- 
iract, when in fact Mosty had no bulls or cows, and was insolvent. In 
that case it was held, Mr. Justice Geay delivering the opinion of the 
court, that an action of deceit could be maintained, and would afPord 
à plain, adéquate, and complète remedy. There this weli-settled rule is 
announeed: 

" Whenever a court of law is compétent to take cognizance of a right, and 
has powèr to proceed to a judgment, -which affords a plain, adéquate, and com- 
plète remedy, without the aid of a court of equity, the plaintifE must proceed 
at law, because the défendant has a constitutional right to a trial by jury." 

And Mr. Justice Stoey announeed in Beau v. Smith, 2 Mason, 270, 
"that the judiciary act is in no sensé intended to narrow the jurisdiction 
of courts of equity of the United States, which dépends upon what is a 
proper subject of relief in courts of equity in England, the great réser- 
voir from which we hâve extracted our principles of jurisprudence;" 
citing Robinson v. Campbell, 3 Wheat. 212, 221; U. S. v. Howland, 4 
Wheat. 108, 115. 

In Public WorJca v. Columbia GoUege, 17 Wall. 680, the suprême court, 
Mr. Justice Field pronouncing the opinion with his usual felicity of 
diction, déclares: 

" The jurisdiction of a court of equity to reach tlie property of a debtor justly 
apphcable to the payment of his debts, even when there is no spécifie lien on 
the property, is undoubted. It is a very ancient jurisdiction, but for its ex- 
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ercise the debt must be clear and uadisputed, and there mnst exist some 
«pedal drcamstances teqnirlng the interposition of tbe court to obtaln pos- 
session of and apply tlie property. Unless the suit relate to tbe estate of a de- 
ceased person, ttie debt musï be established by some judicial proceeding, and 
it must generally be shown that légal means for its collection bave been ex- 
hausted." 

It would seem that each and every "spécial circumstance" hère enu- 
merated is found to appear in the bill before us. 

In Haralson v. Newton, 63 Ga. 163, it is held "that a pretended sale 
by a debtor, for the purpose of avoiding his creditors, does not render 
the interposition of the court of equity necessary, especially when disr 
covery is waived. Attachment will lie under the Code. Section 3297." 
This does not tend to controvert the proposition that the jurisdiction in 
equity may still be more plain, ample, and adéquate, and is therefore 
to be entertained. Thèse citations présent the strength of the argument, 
\lpon authority, made by counsel for the demurrer. 

There are, however, features in this case which make the authorities 
cited clearly inapplicable. Two judgment creditors hâve united as com- 
plainants to the bill. There are doubtless many other creditors who will 
unité; but, aside from this, the allégations of the bill présent facts upon 
■which equity courts hâve steadily entertained equity jurisdiction. There 
is a coUusive judgment to be attacked. There are fictitious debts made 
to Bundry parties to be declared nuU and void. There are fraudulent 
mortgages, made ostensibly to secure thèse debts, to be canceled. There 
ia an implied trust to be ascertained and declared. There is a serions 
and elaborate fraud to be detected and nullified. It is true that thèse 
things may, in part at least, be done at law; as in Williavis v. Martin, 7 
Ga. 377, it was held "that a fraudulent mortgage and judgment of fore- 
dosure could be attacked for fraud on the trial of a claim. But it is not 
enough to say that there is a légal remedy. Such remedy, in order to 
oust and prevent jurisdiction in equity, must be in ail respects as satis- 
factory as the relief furnished by a court of equity. 1 Pom. Eq. Jur. 
297; Boyce v. Grundy, 3 Pet. 210. 

It is said that garnishment is an ample remedy, and Lamb v. Stone, 
11 Pick. 526, is cited. There, however, there was but a single créditer, 
but one party défendant, and besides it was an action on the case, and 
the court held that attachment by the "trustée proeess," which is in the 
nature of garnishment, was the proper remedy. I do not think that 
garnishment would be adéquate for the purposes of relief hère. 

In PhiUips v. Wesscm, 16 Ga. 137, a case precisely similar to this in 
principle, and almost identical in fact, it was held by the court, Ghief 
Justice LuMPKiN delivering the opinion, "that when A. fraudulently trans- 
ferred property to B. to avoid the payment of his debts, the remedy 
by garnishment against B. is not so full and complète as a proceeding 
in chancery." Ghief Justice Lumpkin further says : "The remedy at law 
is not so full in another respect. This is a creditors' bill, and, should a 
recovery be had, a court of equity would be the most appropriate forum 
for distributing the funds among the claimants." 
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See, alsoj Bump, Fraud. Conv. 629, 531, 532, and the authorîties 
there cited. ' ' 

Gn the whqle, this, I think, is not a case where thé remedy at lâw is 
80 ample or so adéquate as that in equity. 

The same reasons apply, upon authority and principle, to the con- 
tention that there is no equity in the bill. It is undoubtedly a well- 
settled principle that a court of chancery should assist a judgment cred- 
itor to reach the property of his debtor, which cannot be reached by 
an exécution at law, and especîally when ît is attempted fraudulently to 
make way with it. This is pàrticularly true where: it is necessary to can- 
cel fraudulent incumbrances; and while the allégations hère are not ao 
distinct and spécifie as to the several mortgages alleged to be fraudulent 
as they may be and ought to be made, if the facts will warrant the 
amendment, there is quite enough in the bill to authorize the court to 
entertain jurisdiction, and to hear the évidence. The allégations hère, 
if true, create an implied trust in the hands of Perlinski for the benefit 
of the creditors of Appel Bros. CodeGa. §§ 2816, 3178, 3194. 

In Haddm V, Spader, 20 Johns. 654, (court of errors of New York,) 
this question is fuUy considered, and, in a careful opinion, that emi- 
nent tribunal announced certain salutary principles, which are in point 
hère. The case was that of Davis, a merchant, who, refusing to pay 
his creditors, combined with the appellant to conceal the property, and 
made an assignment to him. The bill prayed that the assignment be 
declared void, and that the goods and chattels of Davis in the hands of 
the appellant might be submitted to the opération of their exécution, 
and for the payment of the démands of such other hona fide creditors of 
Davis as should come in and contribute to the expenses of the suit. 
The bill was demurred to, but the court overruled the demurrer, against 
the strong and elaborate argument of Thomas Addis Emmett, which is 
presented in the report. WoodwObth, J., said a court of equity is the 
only tribunal whose proceeding can reach the property of a debtor in 
the hands of his trustée. After well stating the gênerai principle, he 
proceeds to cite many cases of eminent authority. The décision is, in- 
deed, a treasury of learning upon this interesting topic. The question 
is stated as folio ws: 

"The case now before the court raises this question: whether a debtor whô 
bas placed his funds in the hands of a trustée, where they cannot be reached 
by an exécution at law, can put his creditors at défiance, and enjoy the benefit 
of those funds which ought to be appropriated to the payment of his debts. 
The injustice and immorality of such a course will not be doubted; but it Is 
urged that the powers of the court cannot rightfully be carried so far as to 
correct the mischief, and, if they could, the application of the rule would be 
attended with great and serions inconvenience. If, in truth, no case could be 
found where relief had been apphed for or granted, on facts similar to thèse 
before us, that resnlt would byno means establish the doctrine contended for. 
The inquiry would still be, do not the great and comprehensive powers of the 
court of chancery, in relation to f rauds and trusts, necessarily eonf er the right 
to come in aid of the court of law by compelling the trustée to pay over to 
the créditer the funds on which he has no daim, nor any right to withhold. 
His honor. the chancellor, has decreed the payment of that sum to be distrib- 
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uted ratably among the respondents, i. e., the creditois, in proportion to tiie 
amount due on their respective judgments. " 

And this judgment -«vas aflBrmed. 

It is true in that case that discovery was sought, while it is waived in 
the bill before the court; but equity has always jurisdiction of fraud, 
misrepresentation, and concealment, and this does net dépend on dis- 
covery. Jones V. BoUes, 9 Wall. 364. 

In Dvmphy v. Kleinsmith, 11 Wall. 610, the all^ations were that judg- 
ment creditors were unable to collect their demands against the défend- 
ants, who had executed a mortgage for 830,000 on property worth $70,- 
000, tp one Dunphy. The bill stated that the mortgage was made to 
hinder, delay, and defraud the creditors, and that the défendant did not 
owe Dunphy any such amount; and by the fraudulent mortgE^e and 
fictitious debt Dunphy had prevented the plaintiff and other judgment 
creditors of Moss from coUecting their just demands. The bÙl prayed 
that the mortgage might be declared fraudulent and void; that a receiver 
should beûpppinted to hold the property. Mr. Justice Bbadley, de- 
livering the opinion of the court, déclares: 

"This case was clearly a case of chancery jurisdiction, and one neeessarily 
requiring équitable, as distinguished from légal, relief. The property, accord- 
ing to iSe (îtiarge of the complainant, had been put beyond the reach of the 
ordinary procéss of the law. It had been disposed of by the assistance, and 
through the co-operation, of Dunphy, in such a manner that the judgment 
creditors could not find it to satisfy their claims, or, if found, it was held by 
Dunphy under cover of an assignment which prima fade gave hlm the légal 
title. This Is what is charged by the judgment creditors. They further 
charge that this was a fraudulent contrivance to hinder and delay them in the 
recoveiry of their debts. In a country or territory where the Systems of com- 
mon law and chancery both substantially prevail, it is perfectly clear that 
chancery onjy could give adéquate relief in such a case." 

This principle is fuUy applicable in the courts of the United States. 

See, also, Bean v. Smiih, 2 Mason, 252; Lorman v. Clarke, 2 McLean, 
568; Mar^ v. Burroughs, 1 Woods, 463; Burt v. Keyes, 1 Flip. 61. 

I hâve been careful to mention the very cogent authorities upon which 
the conclusions hère are reached. The fréquent cases brought to the 
attention of this court where persons engaged in merchandising buy on 
crédit valuable stocks of goods, and then, by comprehensive assignments, 
startling préférences, usually executed to relatives by blood or marriage, 
succeeded by unexpected and inexplicable failures, which leave the 
debtors enjoying ail the comfort of apparent affluence, and the créditer 
ineffectually exhausting the remédies of the law for the recovery of his 
goods, or their unpaid value, would render it peculiarly unfortunate to 
commercial and business interests if courts of equity found it necessary 
to surrender their aneient jurisdiction over frauds, fraudulent assign- 
ments, and implied trusts for the benefit of creditors. Ourtis v. Worta- 
man, 25 Fed. Rep. 893; Jaffreyv. Brown, 29 Fed. Rep. 476; Bemhem 
V. Bimbaum, 30 Fed. Rep. 885. 

The demurrer is overruled. 
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HaTJF V. WiLSON. 

(Oireuif Court, W.J). Tennessee. July 6, 1887.) 

1. Gaknishment — Stat of Othbr Action — NBaoTiABLE Note— State ani 

FeDBKAL COtTBTS. / 

Whatever may be thé power of a court of law to stay a suit against the 
maker of a negotiable note, who bas been attaohed by garnisbment in anothei 
jurisdiction, the fédéral court 'will not grant the application, if it appeartha» 
the attachment in the state court is for the debt of the payée, and by his cred- 
itors, who claim that the note belongs to him, while the plaintiff in the fédéral 
court is a citizen of another state, a holder by indorsements, and not a party 
to the state suit, except by publication, no process or attachment being 
served upon him particularly if the non-resident holder has been attempted 
to be made a party to the state suit bysnpplemental proceedings taken there 
aj'ter he had commeneed his suit in the fédéral court. 

8. Same— 'Non-Kesident Dbfekdant— Publication in Statb Couet. 

The fédéral court will not, under the circumstances of this case, bystaying 
his suit, force a plaintiflE in that court to unwillingly appear in a suit in the 
state court, where the only process against him is by publication, and there 
has been no attachment of his property, and the object of the decree is purely 
Personal, as against him. 

8. Same— Fkauddlent Convetancb. 

The garnishment of the maker of a negotiable note, at thp suit of créditer» 
of the payée, because he has fraudulently conveyed his property, cannot give 
the state court jurisdiction to bring in the alleged fraudulent holder by pub- 
lication only. 

Application to Stay Proceedings. 

Défendant has been sued in this court upon a negotiable promissor} 
note of which he is the maker. The plaintiff claims title by successive 
indorsements from Solomon Solmson, the original payée. By his péti- 
tion, the défendant states that before the bringing of this suit the cred- 
itors of Solooion Solmson, the payée, attached this debt due from him, 
along with other debts, by a bill in equity, to which Solmson and the 
petitioner (Wilson, the défendant in this suit) were parties défendant, 
brought in the state court, and that this défendant was, by preliminary in- 
junction,enjoined from paying the note to Solmson "or any other person." 
The ground of the attachment was that Solmson had fraudulently dis- 
posed of his property. Both défendants answered. The bill was filed 
January 1, 1885. Afterwards, this suit having been brought, the said 
creditors of Solmson filed an amended bill on May 3, 1886, in the state 
chancery court, in which they allège that Solmson had fraudulently 
conveyed the notes to his two brothers-in-law, to hinder and delay his 
creditors, and that the brothers-in-law had fraudulently conveyed the 
one sued on in this suit to the plaintiff, Hauf, who had therefore no in- 
terest in it, the note being still the property of Solmson. The plaintiffs 
(Hauf s) attorneys in this court were also made défendants to the' amended 
bill, and process was served upon them. The bill also alleged that the 
bringing of this suit was part of a fraudulent scheme of the parties con- 
cerned to defraud the creditors. The défendant Wilson was also made 
a party to this amended bill, and process was served on him. The 
brothers-in-law of Solmson and holders of the other notes, ail living, like 
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the plaintiff, Hauf, in Arkansas, were made parties défendants by pub- 
lication. The bill prayed to attach the note, and enjoin the plain- 
tiff and his attorneys from collecting it. The plaintiff pleaded this suit 
in abatement, and his attorney filed a demurrer, It does net appear 
what has been done with the injunction against Hauf and his attorneys 
by the state court, upon their plea and demurrer, but this pétition allèges 
that the original and amended bills are still pending in that court, and 
that the petitioner is in great danger and fear that he will hâve the note 
to pay twice, unless this court will, out of comity, stay its proceedings, 
by continuance or otherwise, iintil the state court bas determined the 
litigation. And the défendant prays by this pétition for that relief. 

M. M, NeU, for petitioner. 

McCorry <fe Bond, contra. . 

^AMMOND, J, It is not at ail necessary, in the view tak^n by the 
court, to décide the interesting question so ably presented by the brief of 
petitioner's counsel, whether a court of law will, ev comitate, protect a 
garnishee in a foreign jurisdiction by staying the suit at law until the 
court of the foreign jurisdiction can décide the attac^ment suit, as was 
done in Lynch v. Hartford Mr0 Ins. Co., 17 Fed. Rep.' 627; nor whetheF 
this court and the state court are, in the sensé of that case, foreign tp 
each other, it being beld in Radford v. Folsom, 14 Fed. Rep.,97, that 
they are not; nor to cpnsider any of the difficulties suggested by the pé- 
tition and argument as to the inconvenience and danger of défendants' 
situation; for, when the pétition is analyzed, aod the facts are properly 
understQod, thèse questions do not arise, in my judgmpnt. The pétition 
and allument proceed upon the assumption that the state court first ac- 
quired jurisdiction of the subject-matter and of the parties, and that 
while it may be conceded that neither a plea in abatement of a former 
sqit pending, nor an injunction from the equity side of this court against 
thç plaintiffs suit at law, would avail petitioner, the comity of courts 
would induce this court to continue the case hère until the other court 
had finished its work. There are many answers to this, but the chief 
one is that the assumption of fact on which the application proceeds is 
whoUy unfounded. If the state court has at ail acquired any jurisdic- 
tion over the parties and subject-matter of the suit pending in this court, 
it has done so since the suit hère was commenced, and only by the 
amended bill filed there for the purpose of ousting the jurisdiction of 
this court. 

And hère it may be said that this application for the exercise of our ami- 
ity cornes with an ill grâce from those who hâve filed a bill elsewhere 
to oust our jurisdiction, and place the party and his attorney hère under 
an injunction that may be void, if not a contempt of this court. If the 
injunction be valid, the comity is not needed, and the petitioner has ail 
he wants. If it be invalid, he ought to be willing to stand by it, at least 
until it is dissolved, before he applies to our comity for relief. I take 
it that Wilson, the petitioner, is working hand in hand with the cred- 
itors of Solmson; since I see that he is urging their case with the most 
v.3lF.no.7— 26 
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complète familiarity with ail its détails, that he files his answers there, 
his pleas and pétitions hère, and neither hère nor there oâèrs to pay in 
the money to one or the other court, and be done with it so far as he is 
Concemed. His proceeditigs seetn to contemplate ail the delay he can 
get out of the situation; and that is greatest, perhaps, in the state court. 
if his J)roceedings were défensive',' and not dilatory, he would tender the 
money to one court or the othèr, either of which would, no doubt, take 
it; and by comity or otherwise dispose of it properly, so as to avert hia 
imaginary danger, for it is onîy iniaginary. 

The original Mil that was filed was a gênerai attachment bill against 
Solmson, alleging that he had fraudulently disposed of his property, and 
that the debt supposed to be due to him from Wilson, the défendant and 
petitioner hère, was attached to secure the creditors in whatever judgment 
they might recover on their claims against Solmson. If any fraudulent 
disposition be haii made bf this note sued on hère, or others like it, were 
involved iri the attachment suit, it was only evidentially involved, like 
the fraudulent disposition of a 'stock of goods ot parcel of real estate 
•would hâve been, since any fraudulent transfer of his property would 
hâve supiiortèd the allégations of the bill. It was a mère matter of évi- 
dence, and nôthing more; The subject-matter of that bill, therefore, 
was whether Solrùson had made any fraudulent disposition of his prop- 
erty,— no liiore about a fraudulent transfer of thèse notes than any other 
frauduleflt transaction that could be fished out and proved by ovérhaul- 
ing his aflPaits. He and his creditors were the only parties toit; Wil- 
son, thei défendant hère, beihg only a garnishee and an outside party al- 
together. If he did not oWe Solmson, he was in no danger whatever, 
and his atiswer would conclude thiàt fact . If he had made a negotiable 
noté which was capable of beihg transferred to innocent third parties, 
that fact, being set up as an answer, was a good défense to the garnish^ 
ment. Hé côuld bave said that he^owed the holder, and did not know 
who that holdèr was, and there could be no judgment against him, and 
he could not fèe compelled to pay without the production of the note. 
That was the commercial lawi and the state court, as any other, would 
protect him tmder it. It was no answer to this to say that Solmson had 
fraudulently trânsferrèd or indorsed the note. The maker had nothing 
to do with that; and, unless theholder were a party to the fraud, he could 
net be affected by it; and that was a complète answer to the gamishment, 
and fully protected the garnishee. That was the situation uiider the 
original bill. The plaintifF hère was not a party to it, and the contro- 
versy whether he be a guilty or an ifenocent indorsee of the note was in 
hô proper senèe a part of the subjéét-raatter of that bill. Hence the only 
subject-matter of the suit hère in this court being his title to the note, 
and the ri^ht to sue on it, and the' parties in the state court being wholly 
differerit, that court acquired ho jurisdiction over the same parties, or 
the saine silbject-matter, as ^e hâve ih charge hère. 

So, coming hère, Wilson, the maker, being informed of the facts by 
the bill or otherwise, might probably hâve pleaded that the plaîntifîhad 
no title; thp-.t he waa a holder without considération, and that the note 
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did not belong to hitt»; fhat his title to the note was a fraudulent one, 
averring the facts that made it so, or, in other words, that he \Nas not 
the owner of it, — it being immaterial, so far as he was concerned, whether 
the real ownership was in Solmson or his creditors under the attach- 
ment. 1 Pars. Notes & B. 188, et nota, 265. It may be that since 
the alleged fraud was one that pertained to creditors, and was only void- 
able at their suit, it is not one which the maker could set up as agâinst 
the alleged fraudulent indorsee, suing him hère, — which is a point we 
need not now décide; nor whether the fact that he had been attached by 
the creditors would confer the right to make that défense, if otherwise 
he did not hâve that right. If he could do thiSj that would be a complète 
défense hère, and the plaintiff would fail for want of title. Either/here 
or there he would hâve, then , a complète défense, if the allégation of a fraud- 
ulent transfer be true. In the state court no judgment could go against 
him as garnishee, because the note was negotiable, and under the com- 
mercial law the làaker is not liable to garnishment at the suit of tàe 
payee's creditors until the note itself is produced, and its ownership by 
them established. The court would discharge him immediately as gàr.- 
nishee, on such an answer, and not hold him in péril until the creditors 
could establish a title to the note. We are not informed whether he 
made that défense, but presumably he did, and he is therefore in no 
danger there. Hère, in this court, no judgment could go against him 
unless plaintiff could show a good title under the commercial law. So 
far, then, from his being in danger of paying twice, he might escape in 
both suits; for, if the plaintiff hère has no good title, this suit would fail, 
and he ought to hâve been discharged immediately in the state court on 
a proper gamishee's answer, and the honest holder would hâve to com- 
mence over again as to him. But he must needs mix himself up with 
other parties and with other subject-matters than those concerning him* 
self alone, and takes upon himself the burden of their difRculties. Well 
may counsel say that none of the cases he cites is precisely like this. 
They hâve no application to a garnishee who can so completely défend 
himself. 

In the case of Insurance Oo. v. Brune, 96 U. S. 588, the debtor had 
actually paid the money into the attaching court, and yet the court re- 
fused him an injunction against suits in another court; and this although 
the plaintiff there was a party to the suit in the state court, and made the 
agreement to hâve the money paid in, and there were no favorable ad van- 
tages under the commercial law in that case as in this to aid the debtor. 
That hère the state court did not, by the original bill, acquire jurisdiction of 
the parties and subject-matter of this suit is too plain for argument: 
Neither did it "impound" the debt, nor attach it by the injunction, be- 
cause the commercial law was a complète défense to the garnishee. The 
Code and laws of Tennessee afforded to him that défense in the state court, 
whatever may be his difficulties hère. Thomp. & S. Code, § 3495; M. 
& V, Code, § 4236; 1 Meigs, Dig. (2d Ed.) 259,(2;) Tumer v. Armstrong, 
9 Yerg. 411 ; Pickkr v. Eainey, 4 Heisk. 335, 341 ; Matheny v. Hughes, 10 
Heisk. 401; Drake, Attachm. (6th Ed.) §§ 582-592; Daniel, Neg. Ins» 
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§ 800a; Cnunty of Warrm v. Marcy, 97 U. S. 96, 106; County qf Oass v. 
Gillett, 100 U. S. 585, 59^. 

A court of equity, just as much as a court of law, is bound by this 
rule of commercial law, and especially by this statute of Tennessee, when 
prooeediEg against the maker of a negotiable note, as a garnishee, whether 
it proceeds under its statutory power, in Tennessee, to entertain a purely 
légal demand, commenced by original attachment, as this original bill 
was, or by its gênerai équitable powérs, to vacate fraudulent conveyances. 
In either case, although the maker is not served with a writ of garnish- 
ment, as at law, but is formally made a party, and the restraint of a writ 
of garnishmeiit at laW assumes the form of an injunction in equity, the 
maker is technically nothing but a garnishee, and his attitude and dé- 
fenses are just the same. The injunction against his paying the note to 
Solmson could not affect his paying it to any other holder, not an agent 
or attorney for Solmson» The injunction against his paying it "to any 
other person" is probably void as to any other person not a party to the 
bill, and not therefore bound by it. At ail events, while the maker 
might refuse to pay to any other holder, not a party to the bill, pending 
the injunction against voluntary payment, that injunction would be no 
défense to a suit by that holder, and probably a voluntary payment to 
such holder would be good under the commercial law, and no violation 
of the injunction; certainly, if he, he a bona fide holder. If he did not 
wish to'take that risk, any suit between them in which the bonafides of 
his holding was challenged would be a protection, and the state court 
would receive the défense. Negotiable notes, afloat upon the seas of 
commerce, are not so easUy "impounded," as the argument assumes, by 
an attachment suit by the creditors of the payes using a gamishment or 
other injunction against the maker, as will plainly appear from the au- 
thorities already cited. 

The amended bill, which is a spécifie charge of fraud against the plain- 
tiff hère, and seeks to set asidaithe indorsements to him as fraudulent as 
against the payee's creditors, for the first time carried the parties to this 
suit and its subject-matter into the state court. The effort to tack that 
bill to the first, and claim priori ty of jurisdiction through the iirst, can- 
not avail, for the reasons already shown that the two are distinct. As 
before remarked, this amended bill seeks to enjoin this suit, and whether 
effectuai or ineffectuai for that purpose, the parties to it are not in a con- 
dition to ask a stay hère on the score of mère œmity, while that injunction 
remains. =■ 

But, aside from that, it waa decided long ago, in WaUace v. McConndl, 
13 Pet. 136, 151, that proceedings by attachment, even if against Hauf, 
taken after suit commenced in this court, cannot oust or arrest proceed- 
ings hère; and certainly attachment against a remote indorser would not; 
and therefore if comity be due, it is from that court to this, since we first 
acquired jurisdiction of thèse parties and this subject-matter, namely , Hauf, 
as holder and plaintiff, and Wilson, as maker and défendant, and the title 
of Hauf to the note. We hâve no concern with Solmson or his credit- 
ors, or any claim they bave to thé note, whether by attachment or other- 
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wise, for that is a matter wholly outside this suit. The maker may be 
put to the necessity of showing that Hauf has not title; but that is a 
necessity that every maker is under, if he be notified in time of the de- 
fect of title. How far he may be compelled to make the défense, how 
far he may refuse to make it, and rely on the simple présentation of the 
note and a judgment upon it for his security in paying it, and how far 
Solmson's creditors would be bound by any judgment against the maker 
in favor of a fraudulent holder, where the maker, knowing the défense, 
did not or could not make it, are questions we need not now notice at ail, 
for obvions reasons. But if the maker does ail that the law requires of 
him in that behalf, and acts properly under the circumstances of his 
knowledge, and still judgment goes against him hère, that it would be a 
complète défense in the state court, there can be no doubt; and, since 
we first acquired jurisdiction, if to protect the maker against two pay- 
inents either court should wait, under Judge Lowell's décision in Lynch 
V. Hartford Ins. Co., supra, it is the state court that should do so. 

Moreover, under the décision in the great case of Pennm/er v. Neffj 95 
U. S. 714, and the many which bave followed its lead, it is an enor- 
mous exaggeration of the power of the state of Tennessee to suppose that, 
by publication, it can acquire jurisdiction over a citizen of the state of Ar- 
kansas to enjoin him, either in the state or fédéral courts of Tennessee, 
from collecting a note which it is alleged he holds fraudulently. Haùf 
is not compelled to submit that controversy to any court in Tennessee, 
state or fédéral, or to its laws upon that subject, unless he be found 
within its jurisdiction, and process be served upon him. The fact that 
the maker of the note résides hère cannot affect the principle, nor that 
his alleged fraudulent vendor résides hère. He is not hère, nor the note. 
The résidence of the maker or debtor may and does, for some purposes, 
like that of administration, for instance, fîx the situs of the debt, but for 
most purposes it is where the creditor résides. Kirtland v. Hotchkiss, 100 
U. S. 491. Nevada Bankv. Sedgwick, 104 U. S. 111, 112; Wymanv. 
Haktead, 109 U. S. 654, 3 Sup. Ct. Rep. 417; Taylar v. Ufe Ass'n, 13 
Fed. Rep. 493, 496. If Haufs creditors were seeking to attach him, 
perhaps the sùus of the debt might be in Tennessee, because the maker 
résides hère, and, the debtor being in Tennessee, that state would, through 
its attachment laws, bave power to subject the debt to Haufs creditors. 
But that is not this case. It is another man's creditors seeking to subject 
the note to attachment, not Haufs. They hâve a controversy, not with 
Haufs debtor at ail, but with Hauf himself, as to his title to the note, 
and why should they not be required to go to the state of Arkansas, where 
Hauf résides, to sue him as to that, and how can they sue him as to it 
in Tennessee by publication only? But it is said Solmson résides hère; 
that he js the man whom they also wish to sue; and that they claim 
that the note belongs to him. This may necessitate two suits, — one in 
Arkansas, where the holder and the note are, and the other where the 
fraudulent vendor or maker résides; but it does not enlarge the juris- 
diction of the state of Tennessee over a citizen of the state of Arkansas 
to obtain a personal decree, denouncing him for an alleged fraud, and 
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enjoining him from taking âdvantage of it, and this by publication only. 
He inust be either served with process, or his property attached to give 
the necessary jurisdiction. The attachment of Solmson's property can- 
not give jurisdiction in rem or m personam over Hauf or his property. 
Where, then, does the State of Tennessee get the jurisdiction over him 
by that bill through piiblicabion only? The holder of the property who 
bas the légal title is the main défendant in such a case. It is against 
bim the deçree is wanted, and he cannot be forced from his jurisdiction 
because other parties may réside elsewhere. Mère avoidance of multi- 
plicity of suits cannot supply the jurisdiction. It is one of the incon- 
veniences of living as a family of independent states that bave close com- 
mercial relations that parties may hâve to bring two or more suits where 
one would do, if there were onJy one state or nation for the two terri- 
tories. Along with the blessings, we must take the iuconveniences 

The attempt to get service on Hauf, by serving his attorneys in a suit 
in another jurisdiction, that of the United States, namely , cannot bring Hauf 
into the state court, How far he may bave submitted to that jurisdiction 
by his pleia in abatement we cannot tell from the allégations of this péti- 
tion, but, unless that bas brought him there, the publication has not, and 
thèse cases in the suprême court of the United States hold, ail of them, 
that it is the duty of the fédéral judicatories to protect the non-resident in 
this privilège he has of being sued only by personal process, and to limit 
the jurisdiction of the state courts to the property seized in the state by 
proper process, and to give no efîect to the claim to bind them personaiïy 
beyond that. Hauf not being served with process, and no property of 
his being seized, it conclusively appears that the allégation of this péti- 
tion is not true that ail the parties to this controversy are in the state 
court, which has jurisdiction of the subject-matter, and can best settle 
it, and that it first acquired that jurisdiction. To stay this suit, as we 
are asked to do, would be to conipel the plaintiff, a citizen of Arkansas, 
to submit unwillingly to the jurisdiction of a court in Tennessee, ac- 
quired by publication only, and to which otherwise he would not be 
compelled to submit himself. A court of the United States cannot, un- 
der the décisions referred to, at ail do that. 

Now, Hauf having voluntarUy corne into this court of the United States 
to bring his suit against the maker of the note, it was compétent for 
Solmson's creditors, who claim that he is a fraudulent holder, and that 
the note belongs to them, to file their injunction bill in the equity court 
of the United States, and enjoin this suit at law, and serve the process 
on his attorneys hère, and, if need be, make Solrason and the maker, 
Wilson, parties défendant to, that suit. It would be, if not ancillary to 
the jurisdiction we bave already in this suit, a jurisdiction over Hauf 
that would come of his voluntarily coming into our jurisdictien to sue 
upon a note not belonging to him; and, because no other power could 
enjoin the recovery, this must, at least, until they could prosecute their 
suits against Solmson and Hauf in Arkansas and Tennessee, respect- 
ively, if necessary to do that. Christmas v. Russdl, 14 Wall. 78, 80; Jones 
V. Andrews, 10 "Wall. 327, 338; Dunlap v. Stetson, 4 Mason, 349. 
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It was in that direction parties should hâve looked with their supple- 
mental bill, if the conclusion was reached that they could not défend 
through the maker, at law, in this suit, instead of going to the state 
court, on the theory that an attachment of Solmson's property gave ju- 
risdiction over Hauf, a non-resident of the state, and his property, if it 
be his. The idea that theseizure by attachment of a parcel of property 
gives the attaching court plenary jurisdiction over ail controversies con- 
cerning it, regardless of parties, their résidence and rights, is fallacious; 
particularly if it be a negotiable note, not in the actual possession of any 
party to the suit. Logan v. Oreenlato, 12 Fed. Rep. 10. Even seizures 
in the bankrupt court do not accomplish that resuit, as came to be 
■well understood -when the suprême court got hold of the question. Ey»- 
ter V. Oaff, 91 U. S. 521, and other cases. 

Application refused, at costs of petitioner. 



CoLEMAN and others v. Elmobe and another. 
{Digtnet Court, D. Oregon. July 18, 1887.) 

OotJSTBB-CLAiM— Joint Cause op Action. 

A cause of action arisingon the liability, promÏBe, or undertsking of a part- 
nersMp is ajoint one only; and under section 72 of the Code of Civil Pro- 
cédure, in an action thereon against the members of the flim, one of the de- 
fendants cannot maintain a counter-claim arising on a cause of action exist- 
ing in his ewn favor. 

(ByWabîia by the Court.) 

Action to R«cover Money. 

0. W. FuMan, for plaintiffs. 

Robert L. McKee and George W. Yocum, for défendants. 

Deady, J. This action is brought by William T. Coleman, S. F. 
Johnson, Richard Delafield, and C. G. Coleman, citizens of Califomia, 
and partners doing business at San Francisco, in said state, under the 
firm name Of William T. Coleman & Co. , to recover from the défend- 
ants, citizens of Oregon, the sum of $2,166.14, with interest at the rate 
of 8 per centum per annum from January 5, 1886, the same being a 
balance due the plaintiffs on account of goods, wares, and merchandise 
sold and delivered to the défendants, as partners, doing business at As- 
toria, Oregon, under the firm name of Flavel & Elraore, between De- 
cember 4, 1885, and January 6, 1886. The défendants, by their joint 
answer, admit a balance of $1,976.78 due the plaintiffs on account of 
gbods sold and delivered to them, between the dates aforesaid, and no 
more; and deny that they are indebted to the plaintiffs in any sum for 
interest on such balance. The défendant Elmore also files a separate 
answer, in which he pleads a counter-claim for $9,412.53, due him 
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from the plaintiffs on account of sundry dealings and transactions be- 
tweén him and them in the years 1883, 1884, and 1885, and prior to 
the sale and delivery of said merchandise. To this answer the plaintiffs 
demur, for that (1) "it does not state any facts which constitute a de- 
fense to this action;" and (2) the matter alJçged therein does not consti- 
tute a counter-claim to the action. 

The Code of Civil Procédure provides (section 71) that an answer may 
contain "a statement of any new matter constituting a counter-claim," 
which claim (section 72) "must be one existing in favor of a défendant, 
and against a plaintiff, between whom a several judgment might be had 
in the action." The first cause of demurrer is immaterial. This mat- 
ter is not pleaded as a défense to the action, but a counter-claim, — a 
claim which admits the case made in the complaint, but asks that a 
judgment be given for the défendant on the cause of action set forth 
therein, after deducting therefrom the amount of the plaintifï's claim. 
This action arises on a contract, and the counter-claim states a cause of 
action arising on a contract. The only question, then, for considération, 
is, can a separate judgment be given in this action between Elmore and 
the plaintiffs? When the cause of action stated in the complaint is in 
its nature joint and several, as one arising on a promise by two or more 
persons, in this form — we or either of us — a several judgment may be 
given between either of the défendants and the plaintiff. But where 
the cause of action is joint, and not several, a several judgment cannot 
be given between any of the défendants and the plaintiffs, or either of 
them. Hmard v. Shores, 20 Cal. 278; King v. TFïse, 43 Cal. 635; Pom. 
Rem. §761. . 

A debt due to or from a partnership is due to or from the members 
thereof jointly and not severally; and therefore, in an action to recover 
the same, there cannot be a several judgment between any of the parties 
thereto. For this reason, in an action against the members of a firm on 
a firm liability, promise, or undertaking, neither of them can maintain 
a counter-claim on a cause of action existing in his own favor. This is 
such a simple matter that it seems like a waste of words to do more than 
state the proposition. But counsel for Elmore so confidently assert that 
a cause of action, arising on the contract of a partnership, is both joint 
and several, as to the members thereof, that I maj^ be pardoned for cit- 
ing Pomeroy's Remédies and Remédiai Rights, § 756, in which the au- 
thor, in discussing this subject of counter-claim, says: "Nothing can be 
more firmly settled than the gênerai rule that, in the absence of a statu- 
tory provision to the contrary, where an action is brought by a partner- 
ship on a claim due the firm, no demand in favor of the défendant against 
someoroneof its members can beused as a counter-claim." And inPea- 
body V. Bhomer^ 3 Abb. Pr. 353, Mr. Justice Woodrtjff held (360) that, 
" in an action against several joint debtors for a debt due by them as co- 
yartners, one of them cannot avail himself, either by way of set-off or 
counter-claim," of a claim for damages sustained by himself by reason 
of the plaintiffs fraud and négligence. 

Counsel for Elmore also cite and rely on section 59 of the Code of Civil 
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Procédure as authorizing, in some way, a several judgment in this action 
between him and the plaintiffs on the subject of this counter-claim. But 
the section bas no bearing on the subject. It simply gives the plaiiitiff, 
with the consent of the court, the right in an action against joint debtors, 
when only a part of the défendants are served, to take judgment against 
ail, to be enforced, however, as to the absent défendants, only against 
the joint property of ail. No several judgments between any of the par- 
ties to the action is authorized by this section, but only a joint one, un- 
der circumstances not permitted at common law. 

Counsel also refer the court to sections 241 and 242 as authority for 
giving a several judgment in this case between Elmore and the plaintiffs. 
But thèse are only formai déclarations of the gênerai power of a court to 
give judgment for or against one or more of the parties plaintifif or de- 
fendant in a proper case, without in any way defining or declaring what 
coùstitutes such case. This must be looked for elsewhere. The demur- 
rer to the connter-clairn is sustained. 

The plaintiff also moves the court for judgment on the pleadings for 
the sum of $1,976.78, with interest from January 6, 1886. The joint 
answer admits that this amount is due the plaintiffs, but dénies the 
right to recover intereSt on the same. The right to interest, on the facts 
stated, is a question of law. It appears from the complaint that this 
suni is a balance due on an account since January 6, 1886, and the 
mère déniai in the answer of the right to interest, under thèse circum- 
stances, does not affect the question. In my judgment, this is a case of 
matured account, with the balance ascertained, and therefore draws in- 
terest. Gen. Laws Or. 624. The interest on $1,976.78 for six months 
is $79.07. Judgment is given for the plaintiffs for $2,055.85, together 
with the costs and disbursements of the action. 



DoE èx dem. Winchestek and another v. Aiken, Tenant in Possession. 
(Circuit Court, 8. D. Oeorgia, E. D. 1887.) 

1, Etidbnce— Foundation fob Sbcondary. 

On a motion to introduce secondary évidence of a deed, the amount of évi- 
dence to show the existence of the original wlU vary with the circumstances 
of each case. Where no direct issue is made upon the fact, slight évidence 
will be suflacient.i 

2. Ejbotmeïît— Dépenses— Fedbbal Courts. 

In the courts of the United States an équitable défense cannot be heard to 
defeat the légal title in an action of ej.ectment, nor will a homestead exemp- 
tion under the state laws, taken on land to which the plaintiff han the lëgal 
title, defeat his action. 
\8yUahug by the Court.) 

Motion for New Trial by Défendant, 

'Eespeoting the adrriissibility of secondary évidence, see Anglo-American P. & P.Co. 
V. Cantion, ante, 313, and note. 
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Lester & Ranend, for the motion. 

Henry B. Tompkina and Dmmark & Adams, contra. 

Spber, J. This was an action of ejectment to recover an island on 
the sea-coast, containing 4,000 acres, and known as "Heard's Island." 
On the twenty-sixth November, 1883, the cause was tried before the 
Honorable James W. Locke, district judge, presiding by désignation in 
this district, and a verdict was rendered for the plaintiiï. The défend- 
ant thereupon made a motion for a new trial on two grounds: 

Mrst, that the court erred in the admission of a copy deed. The 
only grounds uecessary to consider are as follows: It is insisted that 
the court erred in admitting a certified copy of the deed from the sheriff 
of Mcintosh county without sufficient proof of the loss of the original. 

Section 3769 of the Code of Georgia provides: 

"The existence of a genuine original is essential to the admlssibility of a 
copy. The amount of évidence to show such existence must vary with the 
circumstances of each case. Where no direct issue is made upon the fact, 
slight évidence would be sufficient." 

On the trial Henry B. Tompkins, of cqunsel for complainant, stated: 

"I wrote to Thomas E. Blackshear for the deed to him made in February, 

1877, by the sheriff of Mcintosh county, convèying the lands in dispute. I 

hâve also inquired for it of the çlerk of Mcintosh county, and hâve not been 

able to find the original. My inquiries and search hâve been diligent." 

It was not disputed that the deed was in existence, and in tact the 
original was produced in court on this hearing. , Finding that the copy 
introduced to the jury was a correct transcript of the original, I hold 
that, while the évidence of search was not so diligent and thorough as 
it might hâve been, the défendant was not prejudiced. 

The second and more important ground is that on 75 acres of this land 
the défendant had taken ont the homestead under section 2040 of the 
Code of Georgia, which provides, among other things, "that 50 acres of 
land, and 5 additional acres for each of the applicant's children under 
the âge of 16 years, sh ail be exempt from levy and sale by virtue of 
any process whatever under the laws of this state; nor shall any valid 
lien be created therein," etc. 

It appears that the défendant, Aiken, was formerly the owner of this 
entire tract; that on the eighfh day of December, 1866, he executed à 
mortgage thereon for $15,000 to the Townsend Saving Bank of the state 
of Connecticut. The mortgage was foreclosed by biU in this court on 
May 25, 1877, and under the judgment of foreclosure the United States 
marshal êold this land to the plaintiffs on the sixth day of November, 
1877, and ddivered to them his deed therefor. Previpusly, to-wit, in 
January, 1877, the land was sold by the shèriff of Mcintosh county to 
Thomas E. Blackshear, under a tax^. fa. against the défendant, Aiken, 
for non-payment of taxes due to the state and county. On June 23, 
1877, the défendant, Aiken, by virtue of section 898 of the Code of 
Georgia, which authorizes the owner of land sold under a tax exécution 
to rédeem the saine withiri one year, by paying the purchaser the amount 
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paid thereon, with 10 per cent, interest from the date of the purcliase, 
attempted to redeem 75 acres of the land, and Blackshear, the pur- 
chaser, executed to him the following receipt: 

"Eeeeived, Thomas ville, June 23, 1877, from Isaac M. Aiken, elghty cents, 
in full for his state and county tax, with 10 per cent, interest on same to 
date, for an exemption of 75 acres on Heard's island. 

[Signed] "Thomas E. Blaoksheae." 

The défendant then applied for and had set apart to him the home- 
stead exemption above referred to. 

On the twenty-fifth day of December of the same year Blackshear also 
executed to the plaintififs his deed conveying the entire tract to the plain- 
tiffs in considération of $43 for taxes he had paid for Aiken at the tax sale, 
It is insisted by the défendant that Blackshear held this land, under his 
tax purchase, simply as a trustée for Aiken; and that Aiken having the 
real equity in the title, his homestead should hâve prevented the sale 
Tinder the mortgage fi. fa. of the Townsend Saving Bank; and for that 
reason the purchasers under the foreclosure sale, who are the pkintiffs 
hère, took no title. It is true, possibly , that the défendant, in respect to 
thèse facts, bas the right to complain of Blackshear's conduct, viz. , that, 
when he paid the sum of 80 cents to Blackshear, the latter, if he re- 
garded that amount as an adéquate sum to redeem 75 acres, ought to 
hâve executed a reconveyance, conveying the title to Aiken. But it is 
also true that thé receipt which Blackshear did exécute does not, under 
the law of Georgia, pass the title. Now, the controversy hère is upon 
the légal title. In the courts of the United States an équitable défense 
cannot be heard to defeat the légal title in an action of ejectment. The 
plaintiffs also purchased and took a deed from Blackshear of his title pur- 
chased at the tax sale. The fact that he may hâve been under obligation to 
permit Aiken to redeem 75 acres cannot defeat his subséquent deed to 
plaintififs. His bad faith would give the défendant a right of action 
against him, but that is not involved hère. Not having the title to the 
landcovered by the homestead, the homestead must fail, as against the 
title of the plaintififs, and the motion for a new trial is overruled. 



McElmubkay V. LooMis. 
{C^eu& Oovrt, 8. D. Oeorgia, W. D. July 8, 1887.) 

1. WiDOw's Al'lo'Wancb — ^Pabties to Application. 

In a proceeding to hâve set apart a year's support for the widow of an in- 
testate, the adminlstrator of the estate is a necessary party. 

2. Removai, of CAtrsES — Citizekship. , 

Where a non-resident créditer of the estate resists the application, and rev 
moves the entire proceeding to the United States court, it will be remanded, 
where the adminlstrator is a résident of the same state as the widow, 
(SyUabvB by the Court.) 
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Motion to Remand. 

Hardeman & Davis, for applicant. 

Chistin & Hall, for défendant. 

Speee, J. This is an application for a year's support, made by Mrs. 
S. R. McElmurray, to be set apart to her out of the estate of her intes- 
tate. It is conceded that the estate is represented by an administrator, 
who with the applicant is a résident of this state. A créditer of the es- 
tate, William M. Loomis, who is a non-resident, contests the propriety 
of the application, and insists that the amount set apart to her by the 
commissioners under the statute is too great, and, having filed his con- 
test in the court of ordinary, removed the entire proceéding to this court, 
to he determined hère, because of his supposed rights growing out of his 
non-residençe. 

Now, it is truft that where there is a party défendant who is a citizen 
of another stâte, and there is another necessary party défendant who is 
fb citizen of the same atate with the plaintiff, the cause is not removable. 
ïhé administrator hère is a citizen of the same state with Mrs. McEl- 
murray, the applicant; and that leaves the only question to be deter- 
inined by the court, is the administrator a necessary party to this appli- 
cation? An estate in the hands of an administrator is, in a certain 
sensé, a trust-estate. He is the trustée appoiutëd by the law to repre- 
sent ail of its interests, and unquestionably it must be regarded as set- 
tled that, in any proceéding affecting its integrity or its amount, he is 
a necessary party. Besides, he is expressly made a necessary party by 
the statute; in that it is required that notice of the application be served 
on hira. For what purpose is this notice served, save to make- him a 
party? I think, too, the administrator is a necessary party, because his 
présence is essential to make the judgment against the estate valid and 
binding. If I had doubt about it, I would hesitate before I would en- 
tertain jurisdiction of a question of this sort, where the subject-matter 
is peculiarly proper to be determined by the courts of the state, and by 
a particular court. In this case the application for a year's support is 
to be determined by the court of ordinary of the county which has the 
proper original jurisdiction. Commissioners are to be appointed who 
are citizens of the vicinage, and presumably their action could not so 
weU be passed upon in the courts of the United States. 

Besides, the application of the widow for a year's support is a mère in- 
cident of the administration, and it is not to be expected that this will 
be segregated from ali the other matters in the management of estâtes 
pending in the local courts, and carried to the United States court. Such 
a practice would impose great inconvenience and expense upon a class 
ordinarily little able to litigate at a distance from their homes, ând 
would be a hardship not contemplated, I think, by the statute providing 
for removals. But since clearly the résident administrator is a necessary 
party, I remand the cause for that reason. 
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In re Cabnes. n 
(Oireuit Court, 8. B. Georgia.W. D. June 38, 1887.) 

JuBOK— Exemption— DisQUAiirpicATiON— FEDERAL Courts. 

That one summoned as a juror in the Unitecï States courts was an offlcer 
of the navy anterior to the late war; that he resigned, and thereafter served in 
the Confederate army ; and that his disabilities hâve not beea removed,— will 
not support a Personal claim for exemption from jury duty. 

{SyUabug by the Court) 

W. W. Cames, in propria persona. 
No counsel contra. 

Speee, J. w. w. Carnes was summoned as a taies jurer by spécial 
vmire, returnable this dày. He protest^d, wlièii about to be sworn, 
that he is not liable to perfonn jury duty in the courts of the United 
States. His name was drâwn regularly, aûd appeârs oh a revised list 
of jurors of the circuit court filed at this term. The reasons he assigns 
for exepiption are that he was an officer of the United States navy (a 
midshipman) anterior to the late war, and that he resigned and, took 
service with the Gonfederacy, commanding a battery of artillery in its 
army, and that his disabilities conséquent upon such action hâve never 
been renioved; that he can hold no office pf profit or trust under the 
government, and should not be compelled to serve as a juror. The ob- 
jection must be overruled. Capt. Carnes is a résident and citizen by 
birth of the United States of America, having their protection, and en- 
joying ail of the enlarged and libéral advantages of sucli citizenship. 
Should his rights be infringed by any other national! ty, the government 
would extend to them the same jealous and watchful supervision that 
another citizen would hâve under similar citcumstances. It is a.ltôgëther 
anomalous, and not to be permitted, that, enjoying thèse privilèges, he 
onould be exempt from jury duty because of any action of his during 
the late war. If he could for this réason décline to serve on ffie juries, 
he might, with the same propriety, décline to serve in the àrmies of the 
oountry; and thus would be presented the extraordinary spectacle of a 
citizen excused from defending his govemmeht because previously he 
had been in armed résistance to it. The government might raise this 
question, but does not do so. The juror is known to be a man of exom- 
plary charactér, and now devoted to the Union and constitution ôf the 
United States. 

Besides, the Revised Statutes, § 800, provide that jurors in the United 
otates courts shall possess the sameqpoUfications, and be ehtitled to the 
same exemptions, as jurors in the state courts, and no other, and it is 
not disputed that Capt. Cames is qualiâed to serve as a juror by the laws 
of Georgia. This statute opérâtes as a repeal of his disabilities, so fer as 
dervice as a juror in the United States courts is concemed. I hold that 
.while, sinc^ Capt. Carnes bas not thought proper to apply for theremoval 
of his disabilities, he may not be permitted to hold offices of trust apd 
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profit under the gênerai government, he cannot for that reason be ex- 
empted from rendering the usui^l services, and performing the ordinary 
duties, of citizeijship. This is a direct and beneficent resuit of the complète 
restoration of ôur government in' ail of its întegrity, and thé redintegration 
of our people in their rights of citizenShip, after the termination of the 
unhappy struggle between the sections of our common country, — a mar- 
velous instance of the présence of an advanced civilization,literaUy with- 
out parallelin history, . satiafying the most incredulous of the perpe- 
tuity of our liberties, and sUencing the criticism of republican institutions. 



Williams and Qthers ». Babfield. 

{Oireuit Owrt, 8. D. Ctwrgia, W. D. May 26, 1887.) 

il. Inbpbctiok— Fbbtilizbss— BBANpi 

Under a Btate statute requiring that commercial fertilizers shall be "branded 
or tagged with the manuf acturer's guarantied anàlysis, " showing the percent- 
ages ot certain déterminations specifled in the statute, Jield that, if the analy- 
sis branded;Oa the pacltage showç the percentages of ingrédients the fertilizer 
is guarantied to contain, it need not specify other ingrédients mentioned in 
the Btàtute, about which there is no guaranty. 

X Samb— Taob. ' ■ 

If a manufacturer's guarantied ahalysis is branded on. the saoks, and it ap- 
. pears that the fertilizer has been inspected, it does not invalidate the sale that 
tags showing the inspection and analysis were not appended. 

XSyUabu» hy the OovrL) 

R. K. Hinea, for plaintiffs. 
iîïK <£; JETarm, for défendant. 

Speeb, J, This suit waa brought on certain promissory notes given 
by the défendant to the plaintiffs, for a large shipment of a commercial 
fertilizer known as the "Triunipb Guano." On the trial the jury ren- 
dered a verdict for the plaintiffs, and the défendant made a motion for 
anew trial. 

The grounds are — First, because the court charged the jury as foUows: 

"Tiie law requires that packages of commercial fertilizers, ivhen offered for 
sale, must show the manufacturer's guarantied analysis; but this does not 
mçan that the fertilizer must contain ail the ingredieniâ mentioned in the stat- 
ute, but only that it rnust shçw the percentages of the irigréaients it does con- 
tain . If, tiieref ore, you bélieve from the évidence that the sacks of guano sold 
by the plaintiffs to the défendant Were branded with the manufacturer's guar- 
antied analysis, aud that the fertilizer sold had been inspected, it was à com- 
pliance with the. law, ànd the sale is légal. If not so branded and inspected, 
the sale would be illégal, and the plaintiffs cannot recover. " 

Secondly, beca,use the court refused to charge the jury the foUowing re- 
'quest to chargé, toadebydefendant'scounsel: 
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"That iî the packages containing the guano did not hâve afBxed a tag, or 
Bome évidence of inspection, at the time it was sold, then the plaintifEs can- 
notrecover." 

There are other grounds of the motion; but they simply présent thèse 
twô grounds of exception in varying forms. 

The law of Georgia relating to this subject is foundin section 1553 of 
the Code: 

"Sec. I553à. AU fertiliaersi or chemicalB for manufacturing or compost- 
ing the same, ofEered for sale Or distribution in this state, shall hâve branded 
upon or attached to each bag, barrel, or package, in such manner as the com- 
missionerof agriculture may by régulation establish,the true analysis of such 
fertilizer or chemical, showing the percentage of valuable éléments or ingré- 
dients such fertilizer contaias, embraçing the following deteriuinations, viz.: 
Mplsture at 212 deg. Fah., availaWe phosphoric acid, insoluble phosphoric 
acid, ammonia, actualand poteutial, and potash K. 0. And any manutactùret, 
dealer, or other person, ofEetîïig any fertilizer or chemical for manufacturing 
the satne, for ssde or distribution in this state, witbout hâving a.brand, tf^, 
or such other device as the commissioner of agriculture may require, showing 
the analysis thereof, shall, be guilty of a misdeineanor, find on conviction of 
the same shall be punished as prescribed in section 4310 of this Code. 

"Sec. 15536. The analysis so placed upon or attached to any fertilizer or 
Chemicals shall be a guàraiity by the manufacturer, agent; or person ofEering 
thé aàiiaé, that it contaihs sùbstantially the ingrédients indicated tbereby,: in 
the percëntages named therein; and said guaranty shall be binding on said 
manufacturer, agent, or dealer, and may be pleaded in any action or suit at 
law to show total or partial f allure of considération in the contract for the sale 
of said fertilizer. It shall be the duty of the commissioner of agriculture te 
forbid the sale of any acid phosphate, or dissoïved bone, which is shoWn by 
ofQcial ànalyâis to contaih less'than tén per cent um of avàilable phosphoric acid; 
and also to forbid the sale of any ammoniated superphosphate which is.shown 
by ofilcial analysis to eontain less than eight per centum of avàilable phos- 
phoric acid and two per centvim of ammonia. A copy of the officiai analysis 
pt any fertilizer or chemical, under seal of thedepartment of agriculture, shall 
be adiaissible as évidence in any of thé courts of the state, oh the trial of aà'y 
issue ùivolving the merits of said fertilizer." 

The rrianufacturér's guarantied analysis of the triumph guano was 
brahdedon the saoks, and expresses the foUqwing ingredien^^â: 

Avàilable phosphate acid, ... 8 percent, to 10, per cent. 

Insoluble " " - - 8 per cent, to 10 per cent. 

Ammonia, - - - - - 2 per cent, to 3 per cent. 

Potash, - - - - - 10 per cent, to 16 per cent. 

The construction placed by the court upon thèse statutes is that they 
intended that the manufacturer's guarantied analysis should be either 
branded or tagged upon the packages of fertilizers, and, if braiided with 
the analysis, that they need not also be tagged. Further, that the manu- 
facturer of commercial fertilizers is not inhibited from selling a product 
of his factory because it does not eontain ail the ingrédients referred to 
in the enumeration mentioned in the statute. Provided the manufact- 
urer's guarantied analysis, branded or tagged on the sack or other package, 
spécifies the élément which the fertilizer does eontain, it need not refer 
to those which it does not eontain. Nothing bas been advanced in the 
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argument on the motion for new trial which ought, in the opinion of the 
court, to cause a change of thèse rulings. 

Since this cause was tried, and before the motion for new trial was 
heard, the suprême court of Georgia, in the case of HamUn v. Rogers, de- 
cided at October term, 1886, and not yet published, has construed the 
same statilte upôn the précise points hère involved. The court say, 
Mr. Justice Hall delivering the opinion: 

"AU that the party selling js required by law to gu^ranty is thatthe ferti- 
lizër containa substantially the ingrédients indicated by analysis attached to it. 
* * * Parties hâve a right to make their own bargains, provided there is 
nothjng in "them contravenlng any requirement of th© law." 

Fùrther, say the suprême coiirt,"under the cifcumBtanceSj the court 
cpmmitted iio error in refusihg tb charge thô foUowing: ' If you believe 
from the évidence that the fertiljzers iiid not hâve inspection tags on the 
saoks, then the plaintifiFs cannotrecover,'" and while they qualified, to a 
certain extent, this holding by référence to the particular façts of that 
case, and say in conclusion, "whether their [i. «., the tags] absence has 
thé efifect of âhowing that the sale was illégal, is qùestionable," this court 
Tvill go fùrther, and hold, as before stated, that when the manufacturer's 
guarantied analyçis is branded ùpon the sack, and it sufficiently ap- 
pears that the fèrtilizer has been inspected, the contract of parties will 
not be defeated, and the défendant escempted from paying for an article 
which he has received, simply becauSe the tags are not appended to the 
sacks. 

It was said by counsel for défendant that this is a statute for the pré- 
vention offraud, and it must be liberally construed to accomplish that 
object. That is, no doubt, true; but it should also be so construed that 
when the purchaser of a commercial fèrtilizer has bought what the 
^'pndor ofifers to sell, with the opportunity to know what he is buying, 
he may.not be,çxempted by thé courts from paying what he has prom- 
ised, except upori clear and satisfactory proof that the seller has violated 
the law. While it is highly essential that the interests of agriculture 
shbuld be protected, it is just as essential that a créditer should hâve the 
means of collecting the proceeds of a lawful contract, and that the debtor 
should pay his just debts. 
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Baker and others v. BurtoNi 
(Circuit Court, S. D. Georgia, W. D. 1887.) 

1. SiiiB—VAiiiDiTT— Violation op Inspection Laws. 

A sale and delivery by a manufacturer or marchant of commercial ferti- 
lizers in this state, without any compliance with the laws relative to the io- 
spection and analysis otthe same, is absolutely void. 

2, Same—Knowledge of Purchasbk. 

A merchant in this state, who receives such fertilizers with the knowledge 
that they hâve not been analyzed and inspected as reqùired by law, and who 
sells the same to the farmers, is a participant in the wrong, and cannot re- 
cover, on a set-oflf, amounts paid to the manufacturer for such f ertilizer. 
{Sylldbu» by the Court.) 

Motion to Direct a Verdict 
HSl & Harris, for plaintiff. 
E. G. Simmons, for défendant. 

Speeb, J. This is an action on account, bronght by the manufacturer 
of a commercial fertilizer. The défendant, Burton, a dealer in fertilizers, 
had purchased of the plaintifis, the manufacturera, 40 tons of "Solid 
South" guano, and plaintififs seek to recover the promised purchase 
înoney. The évidence diselosed the fact that the guano was not tagged 
or branded, nor had it been inspected or analyzed, as reqùired by law. 
It certainly could not hâve been contemplated by the législature that 
the person who distributes fertilizers in Georgia without a compliance 
with the laws relating to the inspection, tagging, or branding of the same 
should be punished, while the manufacturer who shipped his fertilizers 
into the state, in disr^ard of thèse same laws, should go unscathed, and 
be able to recover the amount claimed to be due for the sale of fertilizers, 
without référence to the statute preventing such recovery. The law waa 
intended for ail. It was intended for the man who sells, and also for the 
man who ships, no matter where he résides, as well as for the man who 
distributes. The entire transaction is illégal, and violâtes section 1575 
of the Code. The meaning of that section is very dear. The manufact- 
urer who makes the article in this state shall hâve it inspected at the 
mill or fectory where it is made. Certainly there the obligation is on 
the manufacturer. If manufactured outside of the state, the statute dé- 
clares it shall be inspected at the place of delivery to the Georgia mer- 
chant who sells in large quantities. 

Can it be contended that the législature would provide one rule for 
the manufacturer in this state, and another for the manufacturer out of 
the state, but who seUs his product hère? I think not. The manu- 
facturer in this state must see to the inspection, and one who manufact- 
ures outside of the state must see before he sells it that it is inspected 
as proyided by law. The maiiufacturer outside of the state is as much 
inhibited from selling it as the former, without inspection. Nor does 
section 1553 of the Code help the plaintiff in this case. 
v.3lF.no.7— 26 
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It is saîd, however, that this manufacturer does not lîve în the state, 
and therefore could not be guilty of a misdemeanor. The only thing 
that saves him is the fact that the courts of the state cannot reach him. 
This act is none the less illégal, and none the less vitiates the contract. 
It is true, however, in this case, that the défendant was as much a party 
to the violation of the law as the plaintiff, and neither of them has any 
standing in the court. He may not recpver on his set-off for the amount 
he has already paid, nor can the plaintiff reco ver. 

The jury is directed to find for the défendant, without costs. 



OSBOBNE p. GlAZIEB.' 

{CHireuit Court, E. B. Pennsyhania. June 28, 1887.) 

1. Patents fob iNVBirnoNS— Combtoation op Old Devices— Intention. 

Letters patent 296,210 were granted to the complainant for an improve- 
ment in circular knittiue-macliinës," intended for the manufacture of 
"plush-back stockinet. " The improvement consisted, primarily, in combin- 
ing with the other parts of the machine a divided push-back and a "landing" 
■wheel, and a "çresser" wheel, situated where the push-back was intermitted 
or divided, which structure enabled him to elevate the "plush" threàd by 
elevating the fabric, the fabric being then pushed dpwn again to enable the 
subséquent acts of the machine to be perf ormed, The improvement consisted 
in very slight changes in théold machine. The old machine had beeh found 
virtually unsuited to the use for whieh it was designed. The improved ma- 
chine made plush-back stockinet successf ully. Hela, that, as the combinatipn 
' Was novel, very usef ul, and productive of ëssentially a new resuit, it possessed 
patentable invention. 

8. Samb—Validitt— Evidence. 

The preshmption in f avor of the validity of a patent, arising from the ac- 
tion of the patent authorities in granting it, can be overcome only by reliable 
and certain proof. 

In Equity. Suit for infringement. 
Charles Howsen, for complainant. 
Jo8. C i^a%, for respondent. 

Butler, J. The suit is for infringement of sèveral claims of patent 
No. 296,210, for an improvement in circular knitting-machines, intended 
for the manufacture of " plush-back stockinet. " The machine in use at 
the time was that patented by Kent and Leason. ' The invention is 
stated to be an improvement upon the mechanism of this machine, and 
consists ëssentially of the means provided for raising the " plush " thread 
up and over the barbs of the needles, in the process ôf ibanufacture. In 
the original machine this thread was raised by the instrumentality of 
what is called, in the Kent and Leason patent, a "blending" wheel, 
which is so Gonstructed as to perforni the doublé office of closing the 
barbs and lifting the thread over them, thé fabric being kept down by & 

1 Beported by C. Berkeley Taylor, Esq., of thé Philadelphia bar.: 
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bar, khown'as the "push-back," under which it passes. The machine, 
thus constructed, worked imperfectly, — to such a degree, indeed, as to 
be of little value. The trouble arose from the construction of the " blend- 
ing " wheel, and its combination with. other parts of the machine. It 
was found that irregularities in the material and fabric, coming within 
reach of this wheel, were caught, and the needles consequently bent and 
broken. As there are usually several sets of the ■wheels used upon one 
large needle head, the bending and breaking, and conséquent embarrass- 
ment and loss, were very great. This serious defect of the Kent and 
Leason machine is proved by the witnesses on both sides. To avoid it, 
Osborne substituted for the "blending" wheel, two separate wheels, the 
one termed a "blending" wheel, which is placed on the inside of the 
needles, and in opération raises the " plush" thread, and also the fabric; 
and the other a " presser " wheel, which (placed on the outside) closes 
the barbs of the needles; and added a second "push-back," which opér- 
âtes to depress the fabric after the " landing " wheel bas done its work. 
Thèse two wheels are virtually formed out of the structure known as the 
" blending " wheel in the Kent and Leason machine. 

Mr. Brevoortdescribes the change and its eflfects as follows : "Osborne, 
instead of using a blending wheel, and attempting to elevate the 'plush' 
thread by itself, divided bis push-back so that the whole fabric could be 
forced up when it was desired to elevate the 'plush' thread, and then, 
by the second half of the push-back, be depressed again, so that the 
main thread could be introduced." Where the push-back was divided 
or intermitted, he introduced a "landing" wheel and "presser" wheel, in 
themselves well-known devices, but, so far as I know, never used for 
this purpose. The "landing" wheel is hère used in connection with the 
"presser" wheel, elevating the fabric while the "presser" wheel closes 
the barbs of the needles where the push-back is divided, and thus, by 
elevating the fabric with the needle barbs closed, also elevated the "plush" 
thread, and the fabric is then pushed down again by the second section 
of the push-back. The opération, when performed in this way, is done 
with certainty and précision, and there is no liability, as in the use of a 
"blending" wheel, of having the parts catch or break, or eut the work. 
"Osborne'S invention, therefore, consisted primarily in combining with 
the other parts of the machine a divided push-back, and a 'landing' and 
a 'presser' wheel, situated where the push-back was intermitted or di- 
vided, which etructure enabled him to elevate the ' plush' thread by ele- 
vating the fabric, the fabric being then pushed down again, to enable 
the subséquent acts of the machine to be performed," 

The very serious defects of the old machine, and the great vsdue of 
the improvement, are admitted by the respondents. Osborne's claims 
are four in number, speeifying the improvement in combination with 
parts of the old machinery. A single claim, or at most two, would 
havè answered as well. While, the application was not filed until Octo- 
ber 1, 1888, the invention was made and reduced to practice on the 
fourth of June preceding. Although several défenses are stated in the 
ynswer, but two were seriously urged ou the hearing: (1) Lack of pat- 
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entable subject-matter; (2) prior invention. There was some crîticîsm of 
the claims; but it is sufficient to say that the suggestion of ambiguity 
and déception is not sustained. The improvement consists in very slight 
changes in the old machine, — simple in their character, and containing 
nothing new, except the combination. As we hâve seen, the old "blend- 
ing " wheel embraced the éléments of the two new ones. Wheels siini- 
lar to thèse had been long in use in the common knitting-machine. 
Nevertheless, the combination was novel, very useful, and productive, 
essentially, of a new resuit, — the suûcessful manufacture of "plush-back 
stockinet." I do not think it can safely be asserted that no invention 
is involved in effecling this change. The Kent and Leasori machine 
had been found virtually unsuited to the use for which it was designed, 
— its imperfections had been experienced by, and had perplexed, many 
persons skilled in this branch of manufacture; yet no one save Osborne 
had discoveréd the reœedy, (unless, indeed, it be Mr. Adams, of whose 
claims we will speak further on.) Like many of the most valuable dis- 
coveries and inventions made, this improvement seems very simple wheh 
made,^the remedy for the defectin the old machines quite obvious to 
ordinary observation, when pointed out. This case can be, and probably 
is, near the border line, but I cannot doubt that it is within the limite 
of invention. 

The remaining défense — priority of invention — was prineipally lelied 
upon pn the argument. It is by lio means free from difficulty, and was 
pressed by the respondent's counsel with great earnestness and ability. 
It is shown that the improvement was put on the respondent's machine 
in the summer of 1884, — first on a machine known as the "Scheppers." 
The testimony tends to show that the improvement wap not copied, but 
made in pursuance of a conception of Mr. Adams. Precisely when it was 
conceived, or what the conception was prior to its embodiment, is not 
certain or important. It was not worked out or embodied until the at- 
tachment was made to the "Scheppers" machine. When was that? 
This is the material question. Considérable testimony has been produced 
by the respondent to prove that it was in the latter part of May, and con- 
sequently four or five days before the improvement averred by the pat- 
ent, was made, and the complainant has called witnesses in answer. To 
make a written analysis of this testimony would involve more time than 
I can spare, and, when made, would be of no material value. I bave 
read it, re-read it, and considered it with great care. While there is 
much tending to create serions doubt respecting the question involved, 
it does not seem to présent such reliable and certain proof of anticipa- 
tion as would justify the court in overturning the patent. The presump-^ 
tion arising from the action of the patent authorities must stand until 
repelled and overborne by this character of proof. To create doubt, how- 
ever strong, is notsufficient. The question is one of dates, — always diifi- 
cult to a party having the burden of proof, in the absence of written 
memwanda, or the existence of spécial circumstances which can be ap- 
pealed to with certainty. Hère the diflBculty is greatly inçreased by the 
fact that the dates involved are close togethçr, separated by an intérim 
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of but four or five days. The respondent has no written memoranda, and 
while his witnessés ail testify in positive ternis, and twoof them at least 
refer to circumstances which are supposed to fix the date when the im- 
provement was attached,it ia évident they are liable to be mistaken. I 
do not, indeed , find any thing very material to the question that can 
safely be relied upon, except in the testimony of McQuade and Wether- 
ell; and the testimony of neither, nor of both together, is entirely con- 
vincing, even when considered alone. When considered in the light of 
surrounding circumstances, the uncertainty is increased. The delay in 
utilizing the improvement, so valuable and important as it was, for so 
considérable a time after its discovery, is not satisfactorily explained. 
The failure to apply for a patent is inconsistent with the discovery and 
use at the time referred to; and the reason assignedfor the failure to ap- 
ply is unsatisfactory; it would, indeed, hâve been a better reason for ur- 
gency in the application. The testimony of Hibleston and Freeman, pro- 
duced by the complainant, tends to increase the uncertainty. To reach 
this conclusion, it is not necessaryto ascribe perjury or dishonesty to 
any of the witnessés. 

I see no occasion to distinguish the clairas in considering the question 
of infringement. Under the circumstances, the resuit must be the same 
whether the respondent's liability is referred to ail the claims, or confined 
to a smaller number. The entire improvement is infringed, and the 
claims embrace no more. 

A decree must be entered for the complainant. 



The Georgeanna. 
Beehatjs and others v. The Geoegeanna. 
(District Court, 8. D. Mw York. May 24, 1887.) 

1. Admiraltt— Practicb— Aerbst of Vessel — Mabshal's Fées. 

The marshal, in preserving property arrested under process, acts as baîlee, 
and is respongible to ail parties interested for its proper care. In the absence 
of any statute or rule of court, he is entitled to be paid his fées at thie time he 
delivers up the property by the person entitled to receive it. 

2. Same— Rbv. St. U. 8. § 857— State Practice. 

The 8t»te practice, as respect» fées of the sheriff upon arrest of a vessel or 
other property by attachment or replevin, requiring the payment of the sher- 
iff' s fées by the person receiving the property, is made applicable by section 
857 of Rev. St. U. S. The Bnglish practice in admiralty is the same. 

3. Saub — District Court- Rules 45 and 65— Gasb Stated— Lâches. 

The libelants sued as seamen, under rul&45, without giving security. The 
vessel was arrested, and 19 days af terwards was released on a deposit by the 
claimant in the registry of the amount sued for, with intérest, costs, and offl- 
■ cer's fées, under rule 65. The libel, on trial, was dismisséd. Held, that the 
object of rule 65 was not to deprive the marshal of his security for fées, but 
to confirm and regulate it; that he was entitled to be paid his fées out of the 
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deposlt In the regîstry; and that it was lâches in the claîmant not to apply to 
the court, under rule 45, immediately upon arrest of the vessel, to require se- 
curity from the libelant, or the release of the vessel. 

In Admiralty. 

Fowkr & Hitchcock, for the marshal. 

Bîddle & Word, for the steam-boat. 

Beown, J. After the arrest of the steamer in the ahove causé, the 
./laimants, pursuant to rule 65 of this court, paid into the registry |he 
amount sworn to be due in the libel, with interest, and the costs of the 
oflBcers of the Court already accrued, together with the sum of $250 to 
cover costs, and thereupon received the delivery of the vessel froni the 
marshal. Upon the trial, the libelants were adjudged to hâve no lien, and 
the libel was dismissed. The claimants now deniand the return of the 
whole money deposited, without any déduction for the marshal's fées, 
which it is contended they ought not to be required to pay, as they are 
adjudged without fault; while the marshal claims his fées out of the 
deposit, because deposited for his security, and because he has no other 
means of obtaining payment for his necessary expenses in keeping the 
vessel undtr the mandate of the court. 

The libelants sued as seamen, and as such were privileged, under rule 
45 of this court, to sue without giving any security for costs in the first 
:nstance. Being irresponsible, a mère judgment against them for costs 
would be of no value to the respondents, if the latter were required to 
pay the fées, and then tax them against the libelants. This, however, 
is only one of the ordinary incidents of litigation. The Adolph, 5 Fed. 
Rep. 114. The exception in favor of seamen made by rule 45 is in con- 
sidération of their nécessitons condition, and their presumptive inability 
to give the ordinary security required in admiralty causes. It is one 
resuit of the protection afforded them as wards of the admiralty. This 
is in conformity with the ahcient usage, which, as in the practice in 
common-law actions permitting suits in forma pawperis, dispensed with 
sureties in suits by poor persons,,and allowed instead thereof a juratory 
caution. The latter is now rarely used. Polydore v. Prince. 1 Ware, 
402; 2 Brown, Civil & Adm. Law. 857, 410; Clerk, Pr. art. 5; Hall, 
Adm. Pr. 13; Ben. Adm. § 602; Sradford v. Bradford, 2 Flip. 280. 

Even the old law of the Twelve Tables recognized this distinction in 
fevor of poor persons, by declaring that "only a rich man shall be security 
for a rich man, but any security shall be sufficient for a poor man." 
Tab. 1, sub. 6; Coop. Just. 656. In some districts, moreover, security 
is not ordinarily required, in the first instance, from libelants residing 
within the district. See Northern district rule 12.1 hâve not foùnd, 
however, any adjudication in an admiralty cause as to who is to be held 
responsible to the marshal in cases like the présent. 

In the Case of Mealy, 2 N. B. R, 128, Judge Hall says : 

"The gênerai rule in regard to payment of the fées of offlcers of the court 
undoubtedly is that such fées must be paid, in the first instance, by the par- 
ties or persons for whom the service is performed, subject, of course, in re- 
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spect to the party upon whom the burden shall ultimately rest, to the decree 
or judgmeBt of the court upon the final disposition o£ the case." 

In the Seventh and Eighth circuits it has been held that the clerk and 
the marshal are authorized to demand payment of their statu tory fées in 
advance. Gavender v. Oavender, 10 Fed. Rep. 828; Duy v. Knmiton, 14 
Fed . Rep. 107 . By the twenty-ninth rule of the suprême court in bank- 
ruptcy, it is provided that the "fées of the register, marshal, and clerk 
shall be paid or secured in ail cases before they shall be compelled to 
perform the duties required of them by the parties requiring such serv- 
ice." I do not find any similar statute or rule applicable to other than 
bankruptcy causes. 

By section 857, Rev. St. U. S., it is provided that "the fées of offi- 
cers, except those which are directed to be paid out of the treasury, shall 
be recovered in like manner as the fées of the ofBcers of states respect- 
ively for like services are recovered." The services of the marshal upon 
the arrest of a vessel are so precisely analogous to those of a sheriff upon 
the arrest of ships, or other chattels by attachment, or upon replevin, 
that the marshal's services might be deemed covered by the statutory ex- 
pression "like services," and his fées, under the long-settled law of this 
state, recoverable, therefore, from the attorneys and solicitors at whose 
request the process is executed, if there were no other mode of payment 
provided by law. Adams v. Hophins, 5 Johns. 253; Omterhout v. Day, 
9 Johns. 114; Trustées of Watertown v. Gowm, 5 Paige, 510. 

It has long been the practice, however, under the law of this state, 
that, upon the discharge of attachments against vessels or othei* property, 
or on the rçlease of property taken upon replevin, the sheriff's fées must 
be paid at the time by the person who reçoives the property. . New Code 
Proc. §§ 709, 1702; Old Code, § 215. A similar express rule has long 
existed in the English admiralty practice, requiring the proctor who ob- 
tains an order for the release of property from the marshal "to pay at 
the same time ail costs, charges, and expenses attending the .care and 
custody of the property while under arrest, and the marshal shall there- 
upon release the property." Rules 1859, No. 52; Williams & B. Adm. 
Pr. Àpp. 32. 

The justice of the above provisions is évident from the fact that the 
marshal is, in effect, the bailee of the property in his charge, for the 
benefit of ail the parties to the cause. Acting under the mandate of the 
court, he is responsible to each arid ail of the parties interested for the due 
delivery of the property as finally determined. If the property is lost 
or damaged by his fault, he is responsible for the loss or damage. Upon 
delivering the property to the person entitled to it, he is therefore en- 
titled to the payment of his fées for preserving it, because he has kept it 
for the recipient's benefit. In the absence of some other provision of 
law, or of the rules of the court, his right to the payment of his fées 
should be protected, as much as the lien of a.ny ordinary bailee arising 
under an express contract. • The fact that the libelant, or his proctor, 
niay be liable, as the employer of the marshal, does not conflict with 
this right to payment on delivery for charges in protecting the property. 
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See Story, Bailm. §§ 128, 131, 620; Phdps v. CampbeU, 1 Pick. 59, 61; 
SeioaU V. Mattoon, 9 Mass. 537. Upon the release of a vessel upon a bond 
given under the statute of 1847, the claimant, according to the practice 
of this district, does not pay the ofScer's fées, in view of the positive le- 
quirements of the act, which does not provide for such payaient; but, 
upon a release, on the ordinary "stipulation for value," the marshal's 
fées are paid by the claimant, in accordance with the gênerai practice 
above indicated. 

The pa;yment of the offlcer's fées into the registry, under rule 65, was 
not intended to deprive the officer of his security for the payment of his 
proper fées, but rather to contirm his rights, as determined and regu- 
lated by the court. He must, therefore, be paid his fées in this case 
from the amount in the registry, and the claimant will include thèse 
charges in his judgment for costs against the libelant. The situation is 
the same as though he had paid the same charges upon executing a 
stipulation for value. 

The fact that the libelant may be irresponsible is, as I hâve said, 
one of thè incidents of litigation, and cannot préjudice the marshal's 
rights. The chief part of thèse charges has in fact resulted from un- 
explained delay on the part of the défendant in releasing the vessel from 
custody. It was 19 days after her arrest before the deposit for her re- 
lease was made. The claimants might hav^ applied to the court, under 
rule 45, immediately after the arrest of the vessel, and required security 
or her discharge. This provision in rule 45 was evidently designed to 
prevent the accumulation pf fées from just such causes aa the présent. 
So far as appears, therefore, the charges complained of hâve resulted 
mainly ftom the daimant's own lâches. 



The Pope Catlin. 

Umited States v. The Pope Catlik, her Engines, Boilers, etc. 

{DiatHet Cowrt. S. D. Oeorgia, E. JD. May 31, 1887.) 

EvroKNCE — Bdbden of Pboop— Pbïtai, Action — Navigation Laws. 

In proceedings to recover a penalty for violations of the navigation laws,. 
the burden of proof is on the prosecution. 

Steam-Ships— Necessity of Pbbmit— Excursion. 

Under section 4466 of the Revised Statutes, where a passenger steamer does 
not carry, or purpose to carry, a number of pasaengers additional to the num- 
ber authorized by its certificate, and does not go or purpose to go out of the 
waters where it is authorized by its certificate to ply, it is not an excursion, " 
in the meaning of the statute, and no spécial permit in writing is necessary. 

Admibalty — Plbading — Penalty. 

When a penalty is demanded against a steam-vessel upon grounds not set 
out in the libel, the demand will be ignored. 
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4. Same— Evidence Considered. 

The évidence in this case is ûnsatisfactory and contradictory, and the court 
will not adjudge the vessel liable, and the.libel is dismissed. 

{ByUahus ly the Court.) 

Libel in rem. Seizure. 

Du Pont Guerry, U. S. Atty., for the United States. 

Ganard <Sc Meldrim, for défendant. 

Speeb, J. This is a libel brought by the United States district attor- 
ney against the steamer Pope Catlin, asking that said steamer be ad- 
judged liable for certain peiialties, which hâve, he allèges, been incurred 
by the violation of certain sections of the Eevised Statutes, relating to 
the equipment and navigation of steam-vessels. 

The nature of the case is-of a qiiad criminal character, it having been 
brought to recoVer a penalty. In such cases the burden of the proof is 
on the prosecution. 

It is first insisted that there was a violation of section 4466 of the Re- 
vised Statutes. That statùte provides that, "if any passenger steamer 
engages in excursions, the inspectors shall issue to such steamer a spé- 
cial permit in writing for the occasion, in which shall be stated the ad- 
ditional number of passengers that may be carried, and the number and 
kind of life-saving appliances that shall be provided for the safety of 
such additional passengers; and they shall also, in their discrétion, limit 
the route and distance for such excursions." It is said that the master 
of the Pope Catlin made this excursion without applying for the permit. 
It does not appear that the excursion was outside of the district of Sa- 
vannah, in the waters of which the vessel, by its certificate, was per- 
mitted to ply, nor does it appear that it was purposed at that time to 
carry an additional number of passengers, in excess of the number which 
the vessel was habitually and regularly entitled to carry, or that an ad- 
ditional number were carried. The object of the statute is twofold — 
Mrst, to prevent overcrowding the steamer; second, to prevent a hazardous 
excursion in dangerous waters. Hère neither of thèse contingencies could 
occur. 

The testimony is uncontradicted that but 283 tickets were sold, when 
she was permitted to carry 400 passengers; and that it was intended to, 
steam down the south channel of the river, through Lazaretto creek and 
back, via Thunderbolt and St. Augustine creek, the usual route for such 
excursions in land-locked waters, and within which the steamer by its cer- 
tificate was already permitted to navigate. Under the construction which 
the court places upon the statute, no permit was necessary, and, not be- 
ing necessary , there could be no violation of law in going without it. This 
is not only the construction of the court, but it is thé construction of the 
chief inspectors, whose duty it is to prépare the forms of thèse permits. 
The blank permit in évidence, for excursions, is in the foUowing words: 
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"(rorm2149.) 

"Pekmit to Cabry Exoxjesion Partt. 

"(To be surrendered wLen required by inspectors in the district in whicb 
this permit is used. ) 

"Offiob of U. s. Looal Inspeotors of Steam-Vessels, 

" District, at . 

" . 188— 

*The steamer , of , wliereof — is master, having been 

provided witb boats, buckets, floats, barrela, 

axes, and life-preservers, in addition to the number required by 

her certificate of inspection, and otlieir sufflcient arrangements having been 
made, necessary for the safety of the lives of passengers on board in case of 
accident, is hereby allowed to carry (in addition to the number allowed by 

màd certificate) an excursion party consisting of not more than persons, 

from to , a distance of miles and return, on the 

day of , 188 — , in accordancé with the terms of section 4466 of the Re- 

TisedStatutes of the United States. > 



"TJ. S. Looal Inspectors of Steam-Vessels." 

Where thèse blanks hâve been used by local inspectors hère, the words, 
"in addition," and the words, "in addition to the number allowed" by 
said certificate, are stricken ont, in order to make the certificate conform 
to the local construction of the statute; which erasure is not warranted. 

Again, the Pope Catlin is said to hâve violated section 4488 of the 
Revised Statntes, in that there was no suitable boat-disengaging appa- 
ratus, it being insisted that shé was a steamer navigating a Sound of the 
United States. While the district attorney introduced évidence with 
référence to this ground, ahd insisted upoii it in the argument, an ex- 
amination of the libel discloses the fact that no sort of référence was 
made to it in its averments, and for this reasori it must be ignored. 

With regard to the alleged insuflîciency of life-boats, the court is not 
Satisfied frorn the évidence that such insufficiency existed. The évi- 
dence is conflicting. The testimony of oiie of the inspectors being that 
there were dents in the bottom of the boat, and no holes; that it was 
otherwise Sound; and the other inspector, that there were holes or a 
hole. This évidence is very unsatisfactory. The master testifies that 
the boat was in good order. The testimony of the inspectors being con- 
tradictory, the court feels bound, under the circumstances, to accept the 
testimony of the master. With regard to the alléged failure to hâve a 
sufficient number of life-preservers, the case made by the government is 
stronger upon that feature.than upon any other; but, in the opinion of 
the court, the évidence is not of that elear and satisfactory character that 
would justify the imposition of the severe and harsh penalty flxed by 
this statute upon the master and owher of this vessel. 

The statute iS: 

"Every such steam-vessel carrying passengers shalfaiso be provided with 
a 'good life-preserver, made of suitable material, for every cabin passenger 
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for wMcli she will bave accommodation; and also a good life-preserverorfloat 
for each deck or other class passenger which the inspector's certifleate shall 
allow her to carry, inelading the ofliicers and crew ; which life-preservers or 
floats shall be kept in convenient and accessible places on such vessel, in readi- 
ness for immédiate use in casé of accident." 

Itwill be observed there ia no évidence in regard to the vessel's equip- 
ment on the day of the excursion, except the testimony of a Mr. Solo- 
iKon, who said he looked around, and did not see any life-preservers. 
The inspectors saw the vessel a day or two afterwards, and they say that 
66 lifft-preservers were not in good order; that 167 were in good order. 
They do not say that thèse life-preservers, which they considered were 
not in good order, were absolutely worthless. The évidence does not in- 
dicate how many were only partially serviceable; how many were alto- 
gether tinserviceable. The inspectors condemn 66, and say they should 
hâve been repaired, and they were repaired at once. The master testi- 
fies that ail the life-preservers were in a serviceable condition. The sail- 
maker, who repaired the life-preservers, testified that he had much ex- 
périence with them, and some of those the inspectors condemned were 
more serviceable than others they approved. He also testified that the 
class of life-preservers was unusually good, — the "best he ever saw." 
Then the évidence is, further, that the inspectors did not observe certain 
life-preservers that were in the ladies' saloon, and they did not notice the 
floats at ail. The évidence on this ground is likewise quite contradictory . 

With regard to the testimony of the pilot, the court prefers, under 
ail the circumstances, to believe the master rather than the pilot, he be- 
ing contradicted by the master. It is not necessary to give the reasons, 
but the court is unwilling to base any judicial action upon this person's 
testimony, considering ail he said, the manner of his saying it, and com- 
paring it with the manner and testimony of the master to the contrary. 

Generally, I will say about this case that, if the inspectors had com- 
plied with their duty under section 21 of the statu tes, there would hâve 
been apparently no necessity for this prosecution. It was their duty, 
when they first inspected this vessel, before they oflBcially gave the cer- 
tificate, to hâve inspected the whole equipment, and to hâve given the 
master notice in writing that his equipment was not in their judgment 
in accordance with the law, if they found it unsatisfactory. As soon as 
they notified the master what repairs they deemed proper, he made 
them, and his whole conduct évidences a willingness and readiness to 
comply with their requirements. The court is satisfied that Mr. Head- 
man, one of the inspectors, did not treat the master with the respect due 
to him. When an inspecter boards a vessel to inspectit, he should cer- 
tainly recognize the master as in command, and thus he wiU hâve a 
much better opportunity to ascertain the real equipment. In this case 
they saw the master, and walked by him, without the courtesy of a sal- 
utation, and consulted with a subordinate, the colored pilot, to whose 
testimony I hâve just referred. Under thèse circumstances, the court 
will not be curious to find trifling defects of equipment, especially when 
the inspectors may be mistaken in their facts, when they could hâve 
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beén absôltitely correct îf they had consulted with and reqùested or de- 
manded the master to point ont the equipments on board the vessel. 

Thèse laws are to be enforced in a spirit of liberality and decency to- 
wards the masters of steam-vessels. Inspectors are not appointed to en- 
trap the master and owner of a vessel, but they are to give him a fair 
shoAving, and càll on hira to point ont the equipment, in order that 
there may be a just détermination whether the boat is in a suitable con- 
dition to protect the life and afiford safety to passengers, and, if it is 
wrong or insufBcient, to give him an opportunity of correcting it. That 
was not done in this case, and it seems, from the testimony of the cap- 
tain, and it is pretty clear from the testimony of at least one of the in- 
spectors, that one of thèse inspectors had personal préjudice towards this 
master. He states he was told to watch the master olosely when the 
latter came hère from the north. This inspector detects what is mani- 
festly an innocent and an accidentai erasure, in an unimportant part of 
the master's certificats, and attaches culpability on the part of the master 
with regard to that erasure, extending it to an imputation of forgery. 
He makes four inspections of the Pope Catlin, in a very short time, when 
it appears that he has not inspected, or attempted to inspect, any one of 
several other steam-vessels plying in this harbor; and altogether I do not 
think in this case the master of the Pope Catlin has had a fair examina- 
tion, or fair treatment. I am uncertain, from the évidence in this case, 
whether thèse life-preservers were in accordance with the law. There 
must hâve been some deficiency in them, but to what extent the évi- 
dence is not sufïiciently clear. Taken altogether, and considering its 
contradictions and the unshaken déniais of the master, it is insufiicient 
to justify the court in imposing the penalties and condemning the vessel. 

For thèse reasons it is adjudged that the libel be dismissed, at the 
cost of the United States. 



The Keystone.' 

Menbndez and others v. The ICeystone, etc. 

(District Court, S. D. Nm York. December 81, 1886.) 

1. Shippino — Cabgo— Apparent Condition — Secret Vices. 

The master is responsible only for the apparent condition of the cargo when 
taken on board, not for its secret vices or defects. 
3. Same— Chartereb— Stevbdorb— Bad Stowage. 

The ship is liable for bad stowage by a stevedore employed by a charterer, 
where her offlcers retain control over the disposition of the cargo. 
3. Same— Provisions and Hoops—Swbat— Stowage— NBaLiGENCB—STATEMBNT 
OF Case — Damages. 

Part of the cargo of the brig Keystone, consisting of provisions, was dam- 
aged by the sweating of hoops, etc., which formed another part of the cargo 

'Reported by Edward G. Benedict, Esq., of the New York bar. 



THE KEYSTONE. 



413 



The évidence showed that it was customary to carry the two articles as parts 
of the same cargo. It aiso appeared that the sweating doubtless arose in part 
from the gênerai unseasoned condition of the hoops, which condition the inas- 
ter had no means of knowing bef ore the cargo was shipped. The hoops being 
apparently lawful cargo whieh the master had no riglit to refuse, and which 
the charterers required him to take, £>nd which is customarily taken with pro- 
visions, held, that the master could not be chargedwith négligence fortaking 
them on board. It subsequently appearing that the proper place to stow pro- 
visions in such a mixed cargo was in the hold, in the after-part of the ship., 
and not in the main hatchway, and that the master knew the quantity of pro- 
visions to go aboard, held, that the ship was liable for injury by sweating to 
bags of flourstowed in the hatchway, in excessof any injury caused by sweat- 
ing to similar bags stowed in the proper place below. 
4. Admiealtt— Ambndment at Tkial— When Disallowbd. 

An amendment of the libel will not be allowed at the trial, introducing a 
whoUy neW ground of clâim, where proper évidence on that subject has not 
been taken and the defendant's witnesses are gone. 

6eo. A. Bhck, for libelant. 

Benedict, Taft& Benedict, for respondents. 

Bbown, J. This libel was filed to recover damages for injury to a 
quantity of provisions which were shipped on board the brig Keystone 
in January, 1886, to be delivered at Caibarien, Cuba, and were dam- 
aged, as the libel charges, through "bad stowage, and the carriage of 
unsuitable and improper cargo in said vessel, or the taking off of the 
hatches improperly." The brig was loaded by the charterer, to whom 
she had been chartered, "for a full cargo of lawful merehandise under and 
on deck." After she was about two-thirds loaded with a cargo of "coop- 
erage," 80 called, consisting of hoops and shooks of barrels, the provis- 
ions were put on board, part of which was fiour in bags. Thèse were 
aU lawful merehandise, and whenreceived on board the master supposed 
they aU belonged to the charterer, and it was not until the bills of lad- 
ing were presented that he learned that the provisions were for several 
other shippers. The vessel sailed on the seventeenth of January, and 
reached Caibarien on the second of February. On the night of the 
twenty-ninth of January, when near the Bahamas, a great deal of heat 
as well as steam was found between-decks and below, through the steam- 
ing and sweating of the cargo; and the provisions were thereby consid- 
erably damaged. Several of the witnesses testified that the damage was 
from sea water, and the libel charges that the hatches were improperly 
opened. The proof shows, however, that the hatches were not opened 
until the 30th; and at the close of the cause the opposite charge was made, 
that ventilation ought to bave been given earlier by opening the hatches 
to diminish the heat and sweating of the cargo. The master testified, 
however, that the weather was such that he could not safely bave opened 
the after-hatches; and as the provisions were aft, they certainly were 
not injured by the opening of the forward hâtch on the 30th. The 
master's statement that he could hâve opened the after-hatch if he had 
wanted to, is subject to the préviens qualification that it was not safe on 
aecount of the water and rough weather. 

I bave no doubt that' the damage to the provisions arose firom ^e 
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sweating of the cargo and the heat generated from the présence of the 
cooperage when going from a cold to a warm climate. Sweating is, 
however, a péril of the seas, falïîng within the exceptions of the' bill of 
lading, unless it appear to hâve been caused by the négligence of the 
ship. iPars. Shipp. & Adm. 261; The Star of Hcfe, 17 Wall. 651. 

The averment of the libel that the cargo was improperly. stowed is not 
sustained by the proofs. The strong weight of proof is to the effect that 
riot only is cooperage like this, cOnsisting of hoops and shooks, a com- 
mon cargo, but that such cargo is almost always carried along with pro- 
visions in the winter season, and not infrequently as much in proportion 
as was carried by the Keystone. If hoops are dry, no danger is appre- 
bended from their présence; if not dry, they may generate steam and 
heat, and cause injury. 

It being proved to be customary to take such cargo to Cuba, the libel- 
ant's assent thereto is presumed. Baxter v. Ldand, 1 Blatchf. 526. This 
presumed assent would not extend beyond the customary proportion of 
cooperage, if any such limit by custom were established. But the évi- 
dence does not establish any customary limit, nor show, as I bave said, 
that the amount taken aboard was in excess of what is frequently taken. 
Nor would this presumed assent of the shipper justify the master in tak- 
ing aboard hoops apparently unfit from wet or want of seasoning; for 
this would constitute négligence in the master. But the master is re- 
sponsible for the cargo's apparent condition only; not for its secret vices 
or defects. I do not think there is any sufficient évidence of négligence 
in this case on the part of the master in respect to the condition of the 
hoops taken on board. A small portion was wet by rain, which he re- 
fused to take on board until it was apparently dry; and this, although 
at the time he supposed ail the cargo was to be shipped by the charterer, 
who, having employed {he stevedore, would, therefore, bave no redress 
against the ship or master from any defects in the condition of the 
cargo, whether apparent or not. The master's objections under such 
eircumstances, are, therefore, évidence of his entire good faith. 

The mère fact that much steam and sweat arose in the cargo during 
the voyage does not of itself indicate that the master should not hâve 
received it on board. So much sweat and heat was unusual and could 
not hâve been anticipated. 

One of the libelant's own experts was asked: 

"Question, lî they steamed on the voyage so that the captain couldn't burn 
a lamp in his cabin, would that indicate to you what the condition was when 
they were taken in ? Answer. I hardly think it would. Q. Can you from 
your expérience state whether it Was proper or not to carry bags of flour in 
conjunction with a quantity of hoop-poles and old sugar hogshead shooks, 
leaving New York in the month of January? A. If ttiey were dry they could 
be stowed away aboar^ of a vessel perfectly safe. Q. And if they were not 
dry? A. Impropér." 

It is impossible to find, as it seems to me, that this steaming was 
occasioned simply by the wetting of the small portion of the cargo of 
hoops that were kept upon the wharf a day or two to be dried, and 
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were apparently dry when loaded. To what extent the beat and sweat 
arose from the change of climate, and how much from the cooperage, is 
uncertain. So far as the sweathig was produced by the hoops it must 
hâve been mainly through their gênerai unseasoned condition, which the 
master had no means of knowing or detennining. The cargo being ap- 
parently lawftd cargo, which he had no right to refuse, and which the 
charterers required him to take, and being customarily taken with pro- 
visions, I think the mastei cannot be charged with négligence for taking 
hoops not gufEciently seasoned, if such was the fact, when he had no 
means of knowing their condition. In the case of The Hélène, the 
privy council says, inr reversing the décision below, (L. R. 1 P. C. 239:) 
"If the sKip-owner were ignorant of the conséquences of taking such a 
cargp [wqol, rags, and cil] we do not think it amounted to culpaWe négli- 
gence on their part to stow, in the only place they could be stowed, the goods 
w&ich nïiâer the charter-party the charterers had a right toinsist, and (Ud in- 
sist,should form a part of the cargo." 

So, hère, the master was not a guarantor of the latent condition of the 
hoops. The hoops being by custom a proper cai^o to be carried with 
provisions, and the hoops being apparently in proper condition, the mas- 
ter was bound to reçoive them, and is not chargeable with négligence or 
wrong. The injuries that arose from the internai condition of the hoops, 
if they were not sufficiently seasoned, are chargeable either to the périls 
of the voyage, or to the charterer who shipped them. 

The libel ehould therefore be dismissed. 

Upon further argument it appears that the captaîn's testîmony was 
misunderstood by the court as respects bis ignorance before loading of 
the quantity of provisions and flour to be taken aboard. It now ap- 
pears that he knew this at the outset; and that some bags of flour were 
put in the main hatch because suflacient space had not been left for ail 
the flour below. The master and the stevedore both state that the after- 
part of the ship below was the most suitabie place for flour in bags; and 
this was doubÛess so, as thè hatches were battened down and ventilation 
aft at that season was difiicu^t. Knowing what quantity of flour in bags 
was to be taken on board, and that if there were much beat and steam 
upon the voyage arising from change in climate, irrespective of any un- 
seasoned condition of the hoops, for which he is not chargeable, the bags 
would probably be more injured by such sweating in the hatch, the mas- 
ter took the risk, as respects third persons, of providing suflicient room 
below as the proper place for flour in bags, as well as for the other pro- 
visions. As respects the charterer, whose goods he at first supposed 
they were, he might not hâve been liable; since the stevedore who stowed 
the cargo was employed by the charterer. The inference in this case is 
that the shippers dealt with the charterer only, and not directly with 
the master, any further than to receive the bills of lading which the 
charter required the master to sign for ail cargo put on board. Although 
the presentment of bills of lading by other persons as owners of the flour 
and provisions may bave been a surprise to the master, there was still 
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opportunity before he sailed for the discharge of his duty to the ship- 
pers and to the ship as respects the storage of flour in the place most 
sui table for it with a cargo of cooperage. 

The ship was, I think, liable to the shippers for improper stowage, iio 
matter by whom the stevedore was employed, or whosoever may hâve 
been liable personally. The master's mate evidently retained some con- 
trol over the disposition of the cargo. Richardson v. Wimor, 3 Cliff. 404- 
407; Sandeman v. Scurr, L. R. 2 Q. B. 86; The T. A. Goddard, 12 
Fed. Rep. 174j 184. The master was bound, therefore, to avoid the 
particular risk of damage from stowing the bags iû the hatch, and either 
to make provision for those bags in the proper place below, or^ else give 
notice and obtain the assent of the shippers to their remaining there, or 
else to reject the goods until properly stowed by the charterer's stevedore. 
The Star ofHope, 17 Wall. 651; Peek v. Larsm, L. R. 12 Eq. 378. Not 
having done so, I think the ship is answerable for any damage arising 
to the bags stowed in the main hatch in excess of that happening to the 
fiimilar bags stowed below, if there was any such excess. 

The amendment of the libel asked upon the trial cannot be allowed. 
It intro<luces a new and someWhat ineonsistent ground of claim, to which 
objection is righûy made; since the évidence in référencé to such a claim 
bas not been taken, and the witnésses for the défense are gone. 

A référence may be taken to ascertain the excess of damage, if any, 
as above indicated, and the question of costs will bô reserved until the 
coming in of the report. 



The Mary Lord. 

Cabson v. Claimants of THE Mary Lord. 

In rè Pétition of Lord, Owners, etc. 

(Circuit Court, D. Maine. March 7, 1887.) 

Ship-Ownbbs — Limitation of Liabilitt— Original Jtjbisdiction. 

The circuit court bas not original jurisdiction of proceedings to limît the 
liability of ship-ownera by virtue of admiralty rule 58, which provides that 
ail the rules and régulations for proceedings in cases where ship-owners de- 
sire the beneflt of the limitation of liability "shall apply to the circuit courts 
of the United States, where such cases are or shall be pending in said courts 
upon appeal from the district courts, " or otherwise. The proceedings must 
originate in the district court. 

In Admiralty. On motion to dismiss the pétition. 

The collision, which was the subject of the original suit, occurred in 
November, 1883. The libel was filed in December, 1884, jind the opin- 
ion of the district court, finding the Mary Lord solely in fault for the 
collision, is reported in 26 Fed. Rep. 862. In June, 1886, the circuit 
court, on appeal, affirmed the decree of the district court, and entered à 
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(leeree providing for judgment and exécutions against the priucipals and 
Ptipulators in the several stipulations which had been entered into in the 
suit. Before exécutions issued, however, the respondents and petition- 
ers filed in this suit a pétition for limitation of their liability as owners 
of the schooner Mary Lord. ' And, upon application, the court, follow- 
ing the practice indicated in Nonoich Co. v. Wright, 13 Wall. 104, 126, 
128; The Benefactor, 103 U. S. 239, 243, 244, 249, 250,— ordered a stay 
of exécution upon the final decree in the original cause of collision. Li- 
belant now moves to dismiss the pétition, on the ground that the circuit 
court has no original jurisdiction of it. 

Almmfi A. Strout, for respondents and petitioners, owners of the schooner 
Mary Lord. 

Edward S. Dodge, for libelant, Carson. 

CoLT, J. The point taken by the libelant, that the circuit court has 
no jurisdiction over this proceeding except upon appeal, and that the 
pétition should be filed in the district court, appears to me, on a review 
of the whole subject, to be eound. That such was the law previous to 
the adoption of admiralty rule 58 cannot be doubted, and I do not think 
this rule was intended to give original jurisdiction in thèse cases to the 
circuit court, but only jurisdiction where, as the rule spécifies, "such 
cases" — i. e., cases of proceedings to limit liability — -are pending, upon 
appeal fron^ the district courti. This rule was the outcome of the décision 
in 27i.e Benefaetor, 103 TJ. S. 239. In that case the suprême court reversed 
the décision of ihe circuit court, and the question arose whether further 
proceedings for limiting the liability of the owners should be had in the 
district or the circuit court. The original proceeding was begun in the 
district court, appealed to the circuit court, and thén to the suprême 
court, and the suprême court decided that further proceedings might be 
had in the circuit court, and, in order to avoid ail future objections as 
to the ability of the circuit court to proceed, promulgated the fifty-eighth 
rule. 

It has been held that, under the statute (sections 4282-4287, Rev. St.) 
conferring the: right of limitation of liability of ship-owners, the district 
courts, as courts of admiralty, hâve jurisdiction ; that the circuit court 
has not jurisdiction; and that, unless the district courts hâve jurisdic- 
tion, it must be inferred that congress passed a law incapable of exécu- 
tion. Norwkh Go. v. Wright, 13 Wall. 104, 123; Promdence & N. Y. S. S. 
Co. V. HiU Mcmufg Co., 109 U. S. 578, 698, 599, 3 Sup. Ct. Eep. 379, 
617. 

In the rules promulgated by the suprême court, vessel owners are di- 
rected to file in the proper district court a libel or pétition. Admiralty 
Rules 54, 57. Neither the décision of the suprême court in The Bene- 
factor nor rule 58 changes this. Indeed, it is difficult to see how orig- 
inal jurisdiction can be conferred on the circuit court except by act of 
congress. In no case has it been held that the circuit court has any 
original jurisdiction under this açt. The Luckmback, 26 Fed. Rep. 
870, is a récent case bearing on this question, and the reasoning of Judge 
v.3lF,no.7— 27 
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Beown is to tbe effect that rule 58 was not intended to détermine the 
place where the original proceedings to limit liability should be com- 
menced. 

Thèse considérations render it unnecessary forme to express any opin- 
ion npon the other point taken by libçlant, viz., that this pétition cannot 
properly be filèd in this «idt, and at this stage thereof, aside from the 
question of jurisdiction. Pétition dismissed. 



The Wm. P. Babcock. 

Walsh V. The Wm. F. Babcock, Her Tackle, Apparel, etc. 

{Diatriet Court, N. B. Oalifomia. June 17, 1887.) 

SmppiSts— Négligence— LiABiLiTT yoa Pbksohai, Injcbt— Fbllow-Sebvaht— 
Indbpbndent ConteactoR. 

The libelànt, an employé of the iuas);er ^tevedore, who was loading a ves- 
8el under contract, was injured by stepping into a Biààll trimming hatch, in 
thé between-decks, while éngaged in storing cargo. The light in the between- 
decks was dim, and libelànt did not know of the exigtence of the hatch, or 
that it was uncovered. When the vessel was turned over to the master steve- 
dore to be loaded, this trimming hatch was covered. It was subsequently un- 
covered by the stevedore's foreman. Eeld, that the vessel was not liable for 
theinjury. 

In Admiralty. 

WaUer G, Holmes and G'Bnen & Morrison, for libelànt. 

Miton^mdros, for claimant. 

HoFFMAN, J. The libel in this case is filed to recover damages for 
injuries sustained by the libelànt while engaged as a stevedore in lad- 
ing the cargo of the above vessel. The gang of men to which he belonged 
was employed in taking cases of salmon on board the vessel, and stowing 
them in the between-decks, forward of the after-hatch. In the direct 
course of the men to the place where the cases were to be stowed was a 
hatch known as a "trimming hatch," which had been partly uncovered. 
Into this thé libelànt, who had just corne down from the broad day light 
on the wharf, stepped his foot, and the case, escaping from bis grasp, 
struck his arm, fracturing or otherwise injuring it. The hatch was per- 
hàps in a somewhat unusual position, being amid-ships, instead of, as is 
more com'mon with trimming hatehes, midway between the mid-ships 
line and the^wings. It was about three and one-half feet square, but it 
was divided in the center by shifting boards, which were attached to the 
stanchions of the between-decks. The aperture left on either side of the 
shifting boards was 2} feet in length by 12 or 18 inches in width. It 
was into this aperture that the libelànt put his foot. . 

The usual attempt is made to show that the accident was caused by 
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the man's own carelessness. It is said that the light in the between- 
decks was amply sufficient to enable him to see and avoid the batch, 
with ordinary care. It is also said that he had freély indulgèd in béer, 
and that he, as is said to be usual with stevedores wheri gt work at a late 
hour of the aftemoon, -was under its influence. With regard to the light, 
I am of opinion that it Was sufiScient to enable any one apprised of the 
existence aïid position of the hatch to see iand avoid it. I also am in- 
clined to think that, with reasonable care, it might bave been avoided 
by a stranger to the ship, whô had been in the between-decks long enough 
to accommodate bis eyes to the diminished light, but not by one igno- 
rant of the existence of the hatch, and who had just coine down from the 
broad daylight. The évidence that the man waa sufiBciently under thé 
influence of liquor to justify us in attributing the accident to that cause 
is not satîsfactory. If we are asked to infer that such was the case, from 
the usual habits of stevedores, that fact présents an additional reason why 
they should not be exposed to injury from traps of this kind, when it is 
known that their probable condition will prevent them from exercising 
the care and caution which at an earlier hour of the day they would hâve 
observed. The ship was provided with gratings to cover the hatch. It 
is not shown that any necessity of her service required that it should be 
left uncovered, either wholly or partially. That tbere was danger to,be 
apprehendèd from it, under the circumstances, seema to hâve been rec- 
ognized by one of the libelant's comrades, who immediately preceded 
him in the line of men earrying the cases. He testifies that he thought 
of warning the libelant of the existence of the hole* but that somehow he 
forgot to do 80, My opinion is that the injuiy to libelant was caused by 
négligence other than his own. 

Is the ship liable for the conséquences of this négligence? The stow- 
ing of the cargo was conducted by a gang of men employed and paid by 
Allen & Young, the well-known firm of master stevedores in this city. 
The work was performed under the exclusive superintendence of their 
foreman. There does not seem to bave been any crew on board the ves- 
sel, nor any officers, except the master, who came down to the ship in 
the afternoon. But whether or not any of the crew or ofiicers were en- 
gagea in the performance of any duties on board the vessel, the taking 
in and stowing of the cargo was conducted under a contract made by the 
vessel with the master stevedores, whose servants the men were. There 
was therefore no privity of contract between the libelant and the master 
and owners of the ship, nor did the relation of master and servant, in 
itstechnical sensé, exist between them. But this does not affect the lia- 
bility of the master and owners, if the former had been guilty of négli- 
gence. TheRheola, 19 Fed. Rep. 926; 'Die Kate Cann, 2 Fed. Rep. 241; 
8 Fed. Rep. 719; The Ccdista Hawes, 14 Fed. Rep. 493; Hough v. Rail- 
way Oo., 100 U. S. 220; CougMry v. Gbbe, 56 N. Y. 124; Mulchey v- 
MethodistSoc., 125 Mass. 487. 

But if the négligence was not that of the master, but of an independ- 
ent contractor, or of the stevedore having charge of the loading of the 
ship, the latter, and not the owners, is liable. Bennett v. Truebody, 68 
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Cal. 509, 6 Pac. Rep. 329; The Victoria, 13 Fed. Rep. 43; Dwyer v, iVa- 
tiomlS.S. Go., 4 Fed. Rep. 493. 

At the time the ship was tumed over to the stevedores the trimming 
hatch was oompletely covered. The deck was also covered with dun- 
nage two inches in height, ». «., inch boards laid on battens one inch 
high. The master, I beliève, (although there is some discrepancy in 
the évidence on this point,) told the foreman of the stevedores that one 
inch of dunnage would be sufficient for case goods. He gave no direc- 
tions that the trimming hatch should be left uncovered. He did not see 
the boards removed from the hatch ^nor did he know that it had been 
donCi Ail the détails of the opération of loading the ship were under 
the exclusive charge and superintendence of the foreman of the steve- 
dores. Ifhe, inobeyingthe.master'g gênerai direction, tp the efieetthat 
one inch of dunnage would be sufficient, removed the boards which cov- 
ered the hatch without warning his men of the existence of the holfe thus 
opened, it seems to me that the négligence was his, and not that of the 
master. The circumstances of this case differ widely from those of the 
cases to which I hâve been referred, and most of which are cited in this 
opinion. In every instance there was manifest négligence on the part of 
the ship-owners or their servants in failing to provide adéquate appliances 
for discharging or lading the vessel, or in turning her over to the steve- 
dores, with an uncovered and dangerous "trap," in a dark and unusual 
place. In this case the hatch was uncovered by the foreman of the steve- 
dores. It was his duty either to leave it covered, or, if its removal was 
necessary to conduct the work, to warn his men of the danger to be ap- 
prehended from it; and this seems to be the view of one of the libelant's 
fellow-workmen, who thought of telling his corarade to beware of the 
hole, but forgot to do so. 

I think that the ship is not liable, under the circumstances, and that 
the libel shôuld be dismissed. 



The Elida.' 

ZiNCKE, Master of the Elida, v. Witthopf and others. 

{Distriet Court, E. D. Pennsyicania. June 38, 1887.) 

1. Demtjrhage— Tkansfer of CARao-iNoTicE. 

To relieve the owner of a cargo, when he has transferred it, from responsî- 
bility for demurrage, he must show that notice of such transfér was given to 
the master of the ship. 
S. Samb— CtrsTOM 01' PoKT. 

Demurrage will not be allowed for delay caused by unloading in accord- 
ance with the custom of the port. 

In Admirâlty. 

'Reported by C. Berkeley Taylor, Esq., of the Philadelphie bar. 
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Charles Gibbons, Jr., for libeknt. 
Driver & (hdston, for respondents. 

Butler, J. Knowledge of the alleged transfer of Cargo by respond- 
ents is not brought home to the libelant. To shift responsibility for 
the demurrage claimed this fact should be made çlear, The respond- 
ents were dealt with as owners throughout. They were looked to for 
the freight, and they paid it. This point présents no difficulty, and 
maj' be dismissed without further remark. 

There was delay in reaching the wharf. The respondents admit lia- 
bility to the extent of one day. I think another should be allowed for 
détention at this time. The évidence seems to require it, though there 
is some conflict between the witnesses about this. Are they liable for 
subséquent delay? This is the most serious . question. An undue 
amount of time was occupied in unloading. Did this resuit from fault 
of the crew, who put the barrels out, or of the respondents, who received 
them? 

Complaintis made of the position in which the vessel was placed at 
the wharf. This position, it is àlleged, seriously retarded the work. It 
appears, however, to bave been in accordance with the custom of the 
place, and is therefore not a proper subject of complaint. There is no 
doubt, however, that the position, and the state of the weather, inter- 
fered with the work, and thus some part of the time lost is accounted 
for. Does the évidence show that further time was lost by tardiness in 
receiving the barrels? The testimonj' on the one side and the other 
is irreconcilable. The witnesses are apparently ail equally qualified to 
speak on the subject. I do not propose to discuss it. A careful exam- 
ination bas satisfied me that some delay was caused by tardiness in this 
respect. I am equally well satisfied, however, that ail the delay did 
not resuit from this cause. It is a significant fact that the libelant set- 
tled for the freight without complaining in this respect. It is not con- 
sistent with the allégation that so great a loss had been sustained from 
this cause, that be should neither hâve protested while unloading, nor 
demanded compensation when settling. Still, as we bave seen, the re- 
spondents admit liability for one day's détention in getting to the wharf. 
The failure to demand compensation for this tends to weaken the force 
of the inference just referred to; and, as before stated, I am convinced 
that some delay did arise from tardiness in receiving the barrels. Pre- 
cisely how much, it is difficult to say. The burden of proof is on the 
libelant, and the conséquences of uncertainty must fall on him. The 
respondent must not be held accountable for a greater sum than can be 
a\farded with safety. One day will cover this, in my judgment, and 
the libelant will be allowed the demurrage provided by the charter for 
this, and the previous day referred to, in addition to the amount paid 
intc court. To what cause the remaining time, unnecessarily occupied, 
should be ascribed, need not be determined. It is sufiicient that the 
évidence does not justify me in holding the respondents liable for it. 

A decree must be prepared accordingly. 
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BuzBY V. Phqenix Ins. Co.' 

{DUtriet OmiTt, E. D. Pennsykanîa. May SI, 1887.) 

Makinb Ikstjbancb— Construction of Policy— Salvagb. 

Under a policy of insurance, fcôntaining the clause, "free from particnlar 
gênerai average less than flfty per cent.,'''^there can be no recovery from the 
msurer, of salvage, and agent's expansés, when there are other insurers, and 
the proportion or loss payable by the respondent ia less than 50 per cent, of 
the amount of the policy. 

In Admiralty. 

The case came up on libel and exceptions, of whicH the foUowing are 
copies; 

The libel of William Buzby, owner of the bark Samuel Welsh, against the 
Phœnix Insurance Company of New York, in a cause of insurance, civil and 
màritimej showeth: 

(1) That on the twenty-sixth dayof Tebruary, 1886, the Phœnix Insurance 
Company caused the libelant to be insured, on account of whom it may con- 
cern, in the sum of twenty-flve hundred dollars on the bark Samuel Welsh, 
valueid at flfteen thousand dollars, against the périls of the seas, and other 
périls, as setforth by a policy of the défendant company; free from particular 
gênerai average ùiider flfty per cent., from the fourteënth day of February, 
1886, until the fourteënth day of February, 1887, for the sum of one hundred 
and flfty dollars, expressed tô hâve been paid by the insured, to which libel- 
ant craves leave to refer as a part of this libel. 

(2) That, at the time of effecting the said insurance, the said William Buzby 
was interested in the said bark, as sole owner thereof, and continued so un- 
til at and after the happening of the disaster hereinafter mentioned, and that 
other insurance had been effected by the libelant, according to the ordinary 
forms of their policies, free from particular average under flfty per cent., — 
in the Insurance Company of North America, ten thousand dollars; and in 
the Insurance Company of Pennsylvania, two thousand flve hundred dollars, 
— on the said vessel, in each of the said policies valued at flfteen thousand 
dollars. 

(3) That, among other clauses in the defendant's policy, is one in the follow- 
ing words: "And, in case of any loss or misfortune, it shall be lawful and 
necessary to and for the assured, his factors, servants, or assigns, to sue, la- 
bor, and travel for, in and about the défense, safeguard, and recovery of the 
said vessel, or any part thereof, without préjudice to this insurance; to the 
charges whereof the said insurance company will contribute according to the 
rate and quantity of the sum herein insured ; nor shall the acts of the insured 
or insurers, in recovering, saving, and preserving the property insured in case 
of disaster, be cbnsidered a waiver or acceptance of an abandonment. 

(4) The said vessel, while said policy was in force, was, by the périls of the 
sea, driven ashore.on the rocks at Sea Island, on the coast of Nova Scotia, while 
on a voyage from Sierra Leone, and was abandoned by the master and crew to 
save their lives ; that the vessel came ofE the reef, and was taken possession 
of by wreckèrs, wlio took her into the port of Yarmouth, and libeled the ves- 
sel and her cargo for salvage; thàt the libelant, in accordance with his under- 
standing of the said respondent's salary.Sent an agent to Yarmouth to attend 
to the vessel's Interests, whose expenses amounted to $603.84, and the libel- 

'Keported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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ant, in concert, and with the advice of the agent of the nnderwriters.tendered 
the vessel's share of $3,808.62, for the services of the salvors, to ship cargo 
and freight; and libelant paid into court the vessel's proportion of that sum, 
ascertainèd to be $1,887.89; which amount was a reasonable and proper sum 
for the services of the salvors, and viras approved by ail the other insurei-s ex- 
cept the respondent. 

(5) Libelant bas presented to the respondent due proof of the sums paid 
and insnred in saving the said property, in relief of the said insurers, whose 
loss would bave been total if the said vessel had been abandoned ; that the re- 
spondent haâ ref used to examine or consider the same, denying ail liability 
thereunder : that the claim of the libelant against the Phœnix Insurance Com- 
pany is for one-sixth of the sum of $603.34, the expenses of the agent to Hal- 
ifax, paid by the libelant, $100.55, and one-sixth of the vessel's proportion of 
the claims of salvors. Libelant is advised that such payments were required 
under the "stte and labor" clause of defendant's policy, and are relmbursable 
by the respondents; and that the services of the said salvors, in saving the 
said vessel, were rendered to the insurers thereof, and thereby preventâ the 
vessel becoming a total loss, to the fuU amount of the respondent's policy. 

Wherefore libelant prays this honorable court will be pleased to pronounce 
for the libelant's said demand, with costs, etc. 

William Buzby, the above-named libelant, being duly sworn, says: The 
facts in the foregoing libel are true to the best of his knowledge, information, 
and belief* William Bitzbt. 

Sworn to and subscribed before me this day of April, 1887. 

John Rodgees, Notary Public. 

To the Honorable William Suider, Judge of the District Court of the United 
States in and for the Eastem District of Pennsylvania: 

IN ADMIBALTT. 

« The exception of the Phœnix Insurance Company, respondent in above 
cause, to a certain libel heretbfore filed by William Buzby, owner of the b»rk 
Samuel Welsh, allèges that the said respondent is informed and believes, aM 
does accordingly aver, that the said libelant is not, upon the facts set forth 
in his said libel, entitled by law to recover of the said respondent the amount 
daimed in the said libel, or any other sum of money whatsoever. Wherefore 
the respondent prays that this honorable court wiU be pleaaed to pronounce 
for the said respondent, and to dismiss the said libel, with costs. 

Phœnix Ins. Co. 

By Chas. E. Mathee. 

Charles E. Mather, being duly sworn according to law, déposes, and says 
that the said respondent is a résident of the district of New York, and that 
he is, for the purposés of this cause, the attorney in fact of the said respond- 
ent speclally instructed, and that the facts herein set forth are true, to the 
best of his knowledge, information, and belief. Charles E. Mathek. 

Morton P. Henry, for libelaut. 

The services of the salvors were rendered by an independent party to the 
parties benefited. The party beneflted were the insurers on hull against total 
loss. Whatever expenses were incurred to save the vessel from a total loss, 
against which it was insured, is a charge upon the underwriters against total 
loss. Peters v. Warren lîis. Co., 14 Pet. 109; Frichette v. Htate Ins. Co., 8 
Bosw. 190; White v. Repuhlio Ins. Co., 57 Me. 91; Leiber v.Liverpool Ins. 
Co., 6 Bush, 639. 

Is there any exception against this payment, under the terms of the policy, 
f ree from gênerai average under 50 per cent. ? Under this clause the expenses 
are clearly covered by the words of the policy, as but for thèse expenses the 
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salvage alone might hâve atnounted to a total loss or 50 per cent., independ- 
ently of the particular average. Ail the authorities agrée that salvage is a 
charge upon the insurer, as a loss under the poliey. 2 Arn. lus. 846; 1 Pars. 
Mar. In». 599; Eeheeke, Ins, 3S0; 2 Phil. Ins. 477. Salvageis pot gênerai av- 
erage. Peters v. Warren Ins. C<?., 3 Sum. 394, 400; 2 Ârn. Ins. 844; Id. 
p. 876, § 323; Id. 878; 3 Kent, Comm. 232; Lown. Gen. Av. 1. 

It is againstipublic poliey to give an additional motive to masters to refuse 
the aid of salvors, or to endeavor, as in this case, to reduce exorbitant 
charges. : Charges incurred to prevent a total loss are decided by "VVillbs, J., 
in Kidston y .Marine Ins. Ca.,!,. E, 1 O.P. 535, tobe particular charges, for 
which the insurers against total loss are liable, although they do not amount 
to a total.loss. 

In America it is uni versally held that additional expenses, fairly incurred 
in endeavoring to reduce the loss for the beneflt of the underwriters, may be 
recovered. Lawrenoe v. Van Home, 1 Çaines, 284; Jumel v. Insurance Go., 
7 Johns. 412; Watson v. Insurance Co., Id. 59. 

2%eoâofé If. JS^mgr, for respondent; ) 

BuTLEB, J., (after reciting the libel and exception.) Are insurers 
liable for salvage paid under the circumstances stated in the libel? The 
question is one 6f much impwtance and considérable difficulty. In thia 
country it is undecided. It was so in England until the récent case of 
Aitchisonv, Lohré, 4 App. Cas. 765, when it was determined in favor 
of the insurers. Without this authority I am not certain what conclu- 
sion I would reach. A discussion of the question now vould be but a 
waste of time. AU that can be said on either side was said by the dis- 
tinguished counsel who appeared in Aitchison v. Lohre, and the very emi- 
nent judges who there filed opinions. That case bas séttled the law for 
England; and, the great importance of uniformity in the raies governing 
commerce, and ail contracts respectirig it, in that country and this, in- 
dùces me to accept the conclusion there reached. As said in Norrington 
y. Wright, 115 U. S. 188, 6 Sup. a. Rep. 12: "A diversity in the law as 
admiiiistered on the two sides of the Atlantic, concerning the interpréta- 
tion and effect of commeircial contracts, is greatly to be deprecated." Of 
course, différences do exist which the courts cannot remove. This, how- 
ever, is not areason or justification for increasing them. 

The expenses of the agent sent out to settle with the salvors, and pro- 
cure a release of the vessel from their lien, falls within the same rule. 
The exceptions are therefore sustained, and a decree wJll be entered ac- 
cordingly. 
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Qaynoe and others v. The Gleb and Cargo. 
{Dùtriet Court, 8. B. Oeorgia, B. D. 1887.) 

SALVAGE— SeKTICBS— BURNIHG Vbssel. 

Where a tug provided witli a steam pump for extinguisliîng fire îs flrst to 
reach a burning vessel and pumps water in the hold for flve hours, and 1;he 
fire is flnally extinguished by flooding, the tug is entitled to salvage, altbough 
larger pumps and the city flre engines rendered greater service. 
(SyUabua by thé Court.) 

In Admiralty. Libel in rem. Salvage. 

J. J. .46rams, for libelant. 

George A. Mercer and A. Mnis, Jr., for complaînant. 

Speer, J. On the eighth day of December, 1886, the Norwegian 
bark Gler was lying at her wharf in Savannah loading with her cargo of 
cotton. A large portion of the cargo had ajready been loaded, amtjunt- 
ing in value to about $43,000. The forward part of the hold had been 
thoroughly stowed and the cotton packed. At 6 o'clock in the afternoon 
a fire broke ont in that portion of the cargo; the alarm was instantly 
given, and the tug William G. Turner, belonging to thelibelants, whîch 
at that moment was about to make fast to her wharf iOO feet from the 
bark, cast off", backed down opposite the bark, there being a lighter or 
flat 20 feet wide intervening, and making fast the hoseto her pump, the 
crew at once carried the hose on board the bark and very soon thereafter 
began to play upon the fire, and to throw water down in the hold of the 
vessel. The tug continued to pump without intermission, first into the 
after-hatchway (the booby hatch) and then into the main hatchway, for 
about 5 hours at the rate of 76 gallons a minute. At the time that the tug 
began to pump water on the fire, the fire department of Savannah reachèd 
the Gler, and thenceforward played five large streams, each amount- 
ing according to the testimony to about 350 gallons a minute, and the 
tug Republic played four streams of the same size and for nearly as long. 
After a while, finding that the fire was not subdued, the mate in charge 
of the bark ordered herto bescuttled. Holes were boréd by the carpen- 
ter one inch and a half thick on the water-line, and she began then to 
fill very rapidly, and the water soon covered a large part of the cargo, 
but as yet the fire was not extinguished, and it swept up toward the 
starboard bulwarks, and the firemen eut awày the deck in orderto reach 
it. After it was extinguished (which was not until the cargo had been 
entirely flooded) and after she was pumped out, it was found that the 
entire ceiling of the hold was very badly charred; that the foremast was 
scorched, and that very considérable damage had been done to the ves- 
sel and cargo. 

The tug brings her libel for salvage and it is resisted on the ground 
that she rendered no appréciable service in the extinguishment of the 
fire. It is not probable that the tug did render any very great service. 
What she did render was meritorious, and was done with a very good 
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will. Her crew was the first to come to the assistance of the distressed 
bark, and frona the moment that slye was permitted .to do so she pumped 
with ail the power at her disposai upon the fire. The testimony is that 
she was well rigged for the purpose of extinguishing fires of this charac- 
ter. She had a good pump, which had been recently overhauled, with 70 
feet of bose, and she worked so hard during thèse five hours thàt she loos- 
ened some of her machinery aiïd only stopped a moment for the purpose 
of tightenihgthe bolts shé had worked loose in the great speed with which 
the engine was running in throwing water down in the hold of the burn- 
ing bark. 

I think it is very évident that the services rendered by the tqg were 
salvage services, but without any very great risk or labor employed in 
effecting them, but nevertheless an allowance for them will properly ex- 
ceed a mère rémunération pro opère et labore. Chief Justice Marshall, 
in Tke Btàîreàu, 2 Cra;ncb, 264, announces: 

"The alibwance of a very ample compensation for those services (one very 
much exceeding the mère risfc encountered and labor employed In effecting 
them) is inténded as an indùcemênt to render them, which it is for the public 
interests and for the général interests of humanity, to hold forth. It is per- 
haps diflSciilt, on any other principle, to account satisfactorily for the very 
great différence which is made between the retributiçn allowed for services 
at sea and on land; neither will a fair calculation of the real hazard or labor 
be a foundation for such a dltferenôé, nor will the benefit received always ac- 
count for it." 

"SalVage is not a payment for mère work and labor; other considéra- 
tions are to bé regarded. The genetal interest of navigation and the com- 
merce of the country is to enÈOurage exertion and to compensate risk 
and energy. It is true, on the other hand, that the court must guard 
against exorbitant demands and undue advantage being taken of the 
distressed, but where the salvors act honestly and fairly they are to be 
liberally rewarded." The Hector, 3 Hagg. 95. Certainly this was hon- 
est service; there was no higgliïig about it. The engineer sprang aboard 
the bark with the hose as soon as be could, and cried, "Hère is water; 
where do you want it?" and the crew worked very earnestly. Now such 
proinpt ànd willing service aà this must not be discouraged by the 
courts in theharbor of Savannah, or elsewhere. It must be encouraged. 
Thèse tugs,. rigged in this way for the purpose of extinguishing fire, are 
just as important for the Shipping interests as the fire engines are to the 
city. They conttibute as much in saving losses to the people and to 
insurancë companies as do the fire-engines, and itia a part of the policy 
of the law to encourage those in charge of them. 

While it is iiot clear to my mind that the stream from the pump of 
the tug extinguished the fire, it contributed its fuU powers to that re- 
suit. The fire was put ont by no spécial skill on the part of the fire de- 
partment, but simply by the volume of water pumped into the hold. 
Certainly the tug was pumping in water ail the time. It was anobstinate, 
dangerous fixe, and while the fire department might finally bave ex- 
tinguished it, had not the tug been there, by the gïeat volume of water 
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rapîdly poured in, yet it is probable that it would bave been extin- 
guished after greater loss on the cargo and greater injury to the ves- 
sel. In this case I think the sum of $250 is a proper allowance for 
salvage, for the firemen. It is to be divided as foUows: The master $25; 
the engineer825; the assistant engineer $20; thedeck-hand$10; thecook 
$10; and the rest to go to the owners of the tug. 

I find that the défendant shaU pay the cost, and that the sum named 
shall be divided and apportioned between the cargo and the vessel in 
this proportion; that the cargo shall pay two-thirds, and the vessel one- 
third. I know that this is not in accordance with the proven value of 
the property saved, but I also feel that it is a fair presumption that this 
fire was occasioned by the négligence of the crew of the vessel, and for 
that reason it is held by the court that they shall pay alarger share than 
they would be held liablé to pay if it was adjusted on the basis of $2,800, 
for which the vessel was sold. I would also include the freight in this 
assessment if there had been any allégations or proof which would enable 
me to do 80. 

Let the decree be framed accordingly. 



The City of Alexandeia.* 
Deep Sea Hydraulic Dredging Co. v. The City of Alexandria. 
(Bùirict Court, 8. D. Nm York. June 17, 1887.) 

1. COLTASION— TtTG AND TOW AND SteAM-SHIP— LiABILITT. 

The rule in^Siurgis v. Boyer, 34 How. 110, that the tug is alone responsible 
for damages upon a collision between her tow and other vessels, is applicable 
only when the tow is wholly under the charge and control of the tug. 

3. BaMB— POG-SIGNALS— InSPBCTOK's KtTLBS. 

It is gross négligence in a tug, when taking a tow in a fog across the harbor 
of New York, in such mannër that outgoing vessels are on her starboard 
hand, nçither to blow f pg-signals, nor to give the three blasts that indicate a 
tow, under the supervising ihspector's rule 10. 
8. Samb — DuTT OF Tow. 

Under like circumstances, it is négligence in the tow sufflcient to charge 
her with fault, if, though fltted with a whistle, and having the gênerai direc- 
tion of the tug, she does not use her own whistle to indicate hèr position, nor 
five aiiy directions to the tug, when it is observed that the tug is silent. 
leasouable signais of danger are obligatory in ail dangerons situations. 

4. Samb— Lbngth of Hawseb— Fog— Calm Sea— Fair- Wat. 

In a fog, with a calm sea, a towing hawser 400 to 600 feet in length is un- 
necessarily long and dangerous in crossing a fair-way; and if the length of 
the hawser is under the control of the tow, and accident results, the tow will 
be held jointly in fault. 
6. Same— Stbam-Ship and Tow— Speed— Appboachino Fog-Ëànk— Appûbtion- 
MBNT— Statbment of Casb. 

The tug 4. was taking the dredge Q. f rom Gedney's channel to Sandy Hook, 
on a hawser 400 to 600 feet long. Both were enveloped in a bank of sea-fog; 

'Reported by Edward G. Benedict, Eaq., of the New York bar. 
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but neither the tug nor the dredge, which had a steamwhîatle, sounded sig- 
nais. The steam-ship City of A., going out to sea by way of the Swash chan- 
nel, and just entering the fog-bank, which did not extend into the TJpper 
bay, did not slack her full speed of 11 "or 12 knots. When about 500 yards 
off she flrst discovered the tug; and nearly ahead, and crossing her course to 
starboard, received two whistles from her, but no signal to indicate a tow. 
The steamer, being then unable to see the tow or the hawser, accordingly 
sheered to port, and ran into and sank the dredge. Held, that the tug was in 
fault for npt sounding whistles of any kind; that the dredge was in fault for 
not whistlihg herself, nor directing the tug to whistle, and for the length of 
her towing hawser; that the steam-ship was in fault for her immoderate speed 
in the fog. The tug not being a party to the suit, the damages were divided 
between the dredge and the steam-ship. 

In Admiralty. . 

Geo. A. Black, for libelant. 

À. 0, Satt&r and E. D. Benedict, for daîmant. 

Beown,, J., On the ninth of September, 1886, at about 5:12 p. m., 
as the steamer City of Alexandria was going out to sea, by way of the 
Swash channel in the Lower bay^ she came in collision with the libel- 
ant's dredge Queen, which had been employed by the government in 
dredging Gedney's channel. The Queen was then returning from work 
to lie up for the night at Sandy Hook, and was in tow of the steam-tug 
Argus, on a hawser from 40Ô to 600 feet long. The stem of ihe steamer 
ran into the port bow of the dredge, cutting at least half way through 
her, and causing her to sink almost instantly, to the libelant's alleged 
damage of,685,000, to recover which this libel was filed. 

The place of collision is fixed, within a few hundred feet, by the sit- 
uation of the wreck as afterwards determined, which was found to be 
about one-fifth of a mile to the westward of the junction of the Swash 
and main ship channel courses, as laid down upon the chart. The wind 
was very light from the south-east; the tide slack flood; the weather 
tolerably clear towards New York, but with a rather thick fog creeping 
in from sea. The fog ahead of the steamer so obscured both the tug and 
the dredge that they were not and oould not be observed by her at a 
distance of more than 400 or 600 yards. The dredge started for Sandy 
Hook at precisely 5 p. m., and at the time of the collision the tug and 
dredge were proceeding on a course of west by south at the rate of about 
three and one-half or four knots, 

The City of Alexandria, in going down the lower part..of the Swash 
channel, had gone a little more to the westward than intended; somuch 
so as to pass a few feet to the west of buoy , known as the " Pal- 
estine Buoy," where she sheered one point to starboard. About that 
time she heard two whistles given her by the tug, and was then first 
able to discern the tug, bearing nearly ahead and partly on her port bow, 
and estimated to be 400 or 500 yards off. She immediately replied 
with two whistles to the tug's signal, at the same time starboarded her 
helm, and soon after, seeing the hawser that ran astern of the Argus to 
the dredge, immediately put her helm hard a-port, and stopped and 
backed her engines, but too late to avoid collision. 
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The gênerai cause of this collision "(vas, doubtless, the fog in the Lower 
bay. It so obscured the tug and tow, which formed altogether a line of 
some 700 or 800 feet, moving across the steamer's course, that the lat- 
ter, upon Ihe speed at which she was going, was not able to avoid the tow 
after it was discovered. But the fog was obvions to both. The steamer 
is chargeable with knowledge, not merely that vçssels were liable to be 
coming in, but that this dredge, in tow of the tug, was also likely to be 
coming upon the very course upon which she was coming, on returning 
as usual from the daily work on which she had been long engaged. 
The tug and tow were equally chargeable with knowledge tbat they were 
running in a fog across the course of steamers going out to sea. Only 
very shortly before, two other steamers, — first the Trinidad, and next 
the City of Augusta, — at intervais of a few minutes only apart, in going 
out through the Swash channel, had narrowlyescaped collision, clearing 
the dredge by from 100 to 300 feet only. Upon thèse facts there seem 
to be very plain faults in aU the three vessels. 

1. The Argus, which for some reason has not been brought in" as. a 
party, was grossly in fault, because, being bound to keep out of the wày of 
outgoing vessels on her starboard hand, and having a. tow of a length that 
was dangerous in a fog insuch a situation, and moving somewhat across 
the course of outgoing steamers, she neither blew any fog-signals as ré- 
quired by the statutory rule, nor, more important still, did she blowthe 
signal of "three distinct blasts in quick succession, repeated at intervais 
not exceeding one minute," to indicate that she had a tow, as requirçd 
by subdivision 8 of the supervising inspector's rule 10. Ruies of 1886, 
p. 170. Mbreover she gave a signal of two whistles to the City of Alex- 
andria, thus telling her to go astern, without giving the three towing 
whistles to apprise her of the danger of going astern and across the line 
of the tow. Thèse faults are so manifest and so important that it is un- 
necessary to refer to others on the part of the Argus. 

2. The dredge must also be held in fault, because she was partly to 
blame for the mode of navigation adopted, and for the absence of ail 
signais of danger. The tug was, in gênerai, subject to the orders of the 
master of the dredge. Orders were communicated between them by 
signais as to towing during work; and though, when being towed in at 
night, the détails of navigation were doubtless left mainly to the tug, the 
latter was still subject to the gênerai orders of the master of the Queen, 
I think both were responsible, therefore, for the absence of proper sig- 
nais upon the principles applied in the cases of The Oimlta, 103 U. S. 699, 
702; and The 0. P. Raynumd, 26 Fed. Rep. 281. The misconduct of 
the tug, in neither sounding fog whistles nor towing whistles, was very 
plain. The situation and the course of the tug and tow were specially 
dangerous to outgoing vessels. The dredge had narrowly eacaped col- 
lision shortly before. She had neither sails, motive power, nor rudder, 
and could do nothing, therefore, to avoid other vessels, which made her 
the more dangerous; but she had a steam-engine, provided with whistles, 
like the tug, by which her position in the fog could be indicated. The 
necessity of whistles was known to her officers, and the matter was 
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spoken of between them, but it was concluded to "let the tug do the 
whistling;" yet though the tug's omission to whistle was évident, and 
the danger great, she gave no orders to the tug, and gave no whistles her- 
self, as she might hâve done, to apprise other vessels of her position. 

In the case of The Peshtigo,25'È'ed. Rep. 489, it was held that a tow 
thus enveloped in a fog should give notice of her position by whistles; 
and it was so held althoûgh the proper whistles were being sounded by 
the tug. Much stronger is this case against the Queen, because, know- 
ing that the régulations were being violated by the omission of ail fog 
whistles, and that her situation and course were dangerous to outgoing 
vessels, she took no measures to give notice to approaching vessels of the 
very great danger. While there is no statute nor régulation that in terms 
reqUires a tow thus situated to give such signais, there is none that for- 
bids it; and every vessel is bound by the gênerai maritime law, as is rec- 
ognized by the provisions of article 24 of the new ruies, to give such 
reasonable notice of obvious danger as the spécial circumstances may 
require, and such as are easily within her power to give. This princi- 
ple is applied in a great variety of forms. The requirement that a sail- 
ing vessel Ishall shorten sail in -a fog when going at considérable speedin 
waters where other vessels are to be expected, {The John HopMns, 13 Fed. 
■Rep. 186; The Rhode Js/and, 17 Fed. Rep. 654, 657, 659, and cases there 
cited; The (hlora4o, 91 U. S. 701, 702,) and that some signal should be 
given at night to an overtaklng vessel astem, {The Oder, 13 Fed. Rep. 
272; The State ofAMama, 17 Fed. Rep. 847, 868,) may be cited as ex- 
iimples. 

The rule applied in the case of Sturgis v. Boyer, 2i How. 110, that the 
tug alone is responsible for the damages upon a collision between her 
tow and other vessels, is a]pplicable only where the tow is whoUy in 
charge of the tug, and under her control, as the Wisconsin was in that 
case. When the tow is manned by her own officers and men, the duty 
of reasonable skill and care is imposed on them, upon the principles 
above referred to. "The exercise of reasonable skill and care," it is said 
in the case oî The Margaret, 94 U. S. 494, is, in such a case, "incum- 
bentonthetow." T/ie GaZiieô, 28 Fed. Rep. 469. Regard for the safety of 
life and property imperiled by collision does not permit the court in this 
case to overlook the plain neglect of ordinary précaution by the dredge 
to avoid obvious danger, by sounding her whistle to give notice of her 
position in this fog; or her neglect to give suitable orders to the tug, or 
independent signais of her own, when the misconduct of the tug in omit- 
ting them maide sùch précaution the more imperatively necessary. 

Nor can !■ regard the tow as whoUy freefrom fault in regard to the 
length of the hawser. In a calm sea, such as existed at that time, and 
in foggy weather, a hawser was used much longer than, upon the évi- 
dence, I thiiik was necessary. The great length of the hawser added 
much to the danger. Considering the long employment of the dredge 
in this business, the officers of the dredge must be deemed familiar with 
the dangers' of a lon^ hawser in a fog, and with the fact that a much 
shorter one was siifficient in calm weather. I must hold the dredge, there- 
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fore, chargeable with fault, jointly with the tug, for startîng with a haw- 
serof such length. The évidence indicates that with a shorter hawser 
the eoUision would hâve been avoided. 

3. The City of Alexandria must he held in fault for not going at a 
" moderato speed" in a fog. Thereis some conflict as to the amount of 
fog that prevailed before reâching the tug and tow, alid as to the dis- 
tance northward to which the fog extended; but there can be no ques- 
tion that the tug and tow wére in a pretty thick fog, since they could 
not be seen more thaii 300 or 400 yards off; and, when the tug was first 
made out, neither the dredge nor the hawser could be seen. Though 
the bay àbove the steamer was comparatively clear, the fog in the région 
of the tug and tow was plain, This alone was sufficient waming to the 
steamer to diminish her speed. That she was overtaking a faster vessel 
ahead of her, which had slowed down in conséquence of the fog, Waa an 
additional notice to the City of Alexandria to slow. Even if this were 
the case ofan abrupt, dense bànk of fog, which, upôn the testimony, ia 
not prçbable, she hadnq right to run into the fog-bank at full speed. 
Shé was bbund to slow down prf^vîously, because otherwise she cotild. 
riqt comply with the rulé that requires her to be going at "moderato 
speed"; the 'moment she is in it. Mairs. Coll. (2d Ï3d.) 349; The Mil- 
anese, 4 Asp. 218. Compûtatiori based upon the tittle and distance run 
aiipwsllbàt the steainer must hâve bèën going at the rate of at least 11 or 
l2 knots. She did not slow or reverseuntilafter the tug was seen withiii 
^00 or 400 yards, and I can bave no doûbt, tipon the évidence, that she 
was then in such a fog as made full speed unjustifiable. The Naeoochee, 
28 Fed. Rëp. 462 ; îTie '^UOe of Alabama, 17 Ped. Éep. 847 , 852; The Oity 
of New Y&rk,, 15 Feâ,B,ep.è2S. 

There is some évidence tbat Would ihdicate that the first mate, who 
was on thelookout, was not sjpecially observant at the moment whenthe 
steamer anâ dredge first came in sight. But I do not think this possible 
rtiomentary failiire on his part contribiited to the collision; nor can I re- 
gard it as a feult, aside from the gehëral rule requiring moderate speed 
in a fog, that the steamer did not reverse immediately on seeing the tug, 
or on hgaring her whistles, nor until the hawser was perceived. The 
steanièr hâd' a right té ôoiint on h^aring thé signais of a tow, if there was 
one. Bhle ,hàd no difficulty in aVoidiûg the tug, the only vessel at first 
indicated t» lier. I bold ber lîable for not having sooner slowed down, 
sd as to be runniiig at "moderate speed," as soon as she enteréd the fog, 
as I think she was requîréd'by lawto do. This would hâve avoided the 
oôllisiori, ndtwithstanding thè faults bf the tug and tow. Decree for.half 
the damages, ànd tbecpsts divided. 
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The Giglio t). The Beitannia. 

{District Court, 8. D. New Twrh. June 7, 1887.) 

1. Cakbieb— Damage to Cabso— Bilii op Lading — "BBBABA.aB ob Lbakage"— 

LiABILITT. 

The steam-ship B. delivered in New York certain cases of olive oil. Some 
were entirely empty, and some panly empty, on delivery. The bill of lading 
eiempted the carrier from responsibility for "breakage or leakage. " It ap- 
peàred by the évidence that the leaks were caused by some peraons tamper- 
ïng with the cases while in the carrier's custody. Seld, that for such violence 
to the casas the carrier was responsibjp. The presumptions are against rea- 
sonable care on the part of the ship wlieu such a cause of loss is proyed. 

In Admiralty. 

D. A !?. JiciMàfton, for libelant. 
^ ■ Senedict, Tafi & Benedict, for claîmahts. 

, i^BOWN, J|. The libelant claims damages for the injury and loss sus- 
tained in the transportation of some olive oil from Gerioa to New York, 
in Noverbber, 1884. There were 49 wooden boxes or cases, containing 
each four herineticaUy seàled cans of oil. On delivery, some 6f the cans 
were whoUy empty, some partly empty, and some of the boxés sosoaked 
with oil as tp, be unmerchantable. The biU of lad.ing exempted the car- 
rier from responsibility for "breakage or leakage." The défense would 
prevail, therefore, unless it appeared that the loss arose through some 
want of care 6r some négligence on the part of the carrier. The burden 
of proving this is upon the libelant. 37ie Vaderland, 18 Fed. Eep. 733, 
789-741, and ca,ses cited; The Invincible, 1 Low. Dec. 2l25; Richards v. 
Hansen, 1 Fed. Rep. 54 ; 2%e Sabioncdlo, 7 Ben. 358. 

The libelant had long been accustomed to import such oil from the 
same région in Italy, and from the same consignors. It was put up in 
the same manner as thèse cases, and no similar loss or injury had be- 
fore 'occurred. The supplementary proof shows that the cases were 
shipped in good condition. In the présent case the évidence leaves no 
doubt that the leak was caused by some persons tampering with the 
cases for the purpose of extracting oil, while the cases were in the car- 
rier's custody, and that the loss arose in part, probably, from the abstrac- 
tion of oil, and in part from leakage, through nail holes made in the 
cases for the purpose of extracting oil. For such violence done to the 
casés, an4 to the cans, the carrier is responsible. There is nothing in 
the bill of lading that axcepts larceny,' or such a cause of loss; and the 
presumptions are also against reasonàble care on the part of the ship 
when such a cause of loss is proved. 

Decree for the libelant, but, inasmuch as upon the original hearing of 
the cause the libelant 's proofs were insufficient, the decree must be with- 
out costs to either party. 

iReported by Edward G. Benedict, Esq., of the New York bar. 
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Stàte Savings Ass'n v. Howard. 
{OireuU Court, E. D. MissovH. Jnne 8, 1887.) 

COUBTS — JTTEISDICTION — CiTIZBHSHIP. 

Where a person reaiding with his family, and doing business, in one state, 
leaves his lamily àt home, and goes to another state, and engages in business 
there also. and remains for a month, with .the intention of sitbsequently 
changing bis place of résidence permanently to the latter state, such tempo- 
rary Résidence and intention to reinove will not affect his citizensbip. 

At Law. Plea in abatement. 
' Dougiàés & Scudder, for plaintiff. 
,£. S. Jfefca{f, for défendant. 

Thayek, J., (orally.') In the case of the State Savings Association 
àgaiust W. C. HoVard, the point in controvèrsy is aS tb the résidence of 
the 'défendant Howaïd on the seventh of May, 1884, when the suit was 
lifotgîit. The défendant daims to hâve been a résident of the state of 
Missouri on that day, and, iiiasTnuch as the plaintiff in the case is a 
Missouri corporation, he insiste that this court has no jurisdiction. On 
the other hand, the plaintiff contends that the défendant, on the seventh 
of May, 1884, was a résident of the state of Texas. The facts are that 
Howard was a résident of the state of Texas, and was engaged in the 
hôtel bufeinèss iïi that state, and in various othef enterprises, from the 
year 1877 up to the spring of the year 1884. In February and March, 
1884, he came to this city on one or two occasions, with a view of 
purchasing an interest in the Lindell Hôtel. He finally succeeded in 
purchàsihg a controlling iiiterest in the stock, and was eiec:ed président 
of that totel ^ociation. Subsequently, on Mie fifteenth day of April, 
1884, he came hère from Texas with a gentleman whom he had ap- 
pointed to be manager of the hôtel, and remained hère untU about the 
fifteenth of May foUowing, at which time he returned to the state of Texas, 
and has continued to réside there ever since; has abandoned the hôtel 
enterprise in this city, and, so far as the évidence shows, never came 
back to this city after his return to Texas, on or about the fifteenth of 
May, 1884. 

Undoubtedly, the défendant might hâve become a citizen of the state 
of Missouri by residing in the state from April 15th until May 7th, but 
that would involve an abandonment of his former résidence in the state 
of Texas, inasmuch as a man cannot be at the same time a citizen of two 
différent states; but in view of the fact thàt défendant only resided hère 
for about a month, and then went back to Texas, it should be made to 
appear very clearly that he came hère on April 15, 1884, with the in- 
tention of taking up his permanent abode in this city from that date. 
And that beat the same time abandoned his résidence in the state of 
Texas. 

The proof in this case is not sufEcient to satisfy me that he at any 
time abandoned his résidence in the state of Texas. It shows, on the 
v.3lF.no.8— 28 
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contrary, that he never removed his family to this state, or any of hia 
household effects. It furthermore appears that he continuée! to be en- 
gagea in the hôtel business at Dallas, in the state of Texas, after the fif- 
teenth day of April, 1884, as wellas before, and that he was also inter- 
ested in other business enterprises in Texas during the whole period of 
his stay in Missouri. 

My impression from the testimony is that on the fifteenth of April, 
1884, hetiid not corne to this city with the intention of taking up his 
permanent abode in this state at that date. I hâve no doubt that he 
came hère on that occasion for the purpose of putting the hôtel enter- 
prise into shape, but with the intention of returning to Texas, and per- 
manently removing to this state, with fais family, some time later in the 
season of 1884. There is testimony in the case to the eiïect that he màde 
déclarations that he would remove his family to the city of St. Louis, 
and take up his abode hère, later in the season. 

I accordingly tiold that on the seventh of May, 1884, he waa a citizen 
of the state of Texas, and not a citizen of the state of Missouri. The re- 
suit is, there will be a judgment in favpr of the plaintiff, the Statç Sav- 
ings Association, on the plea in abatement. 



WooDLAND and Wife •». Newhalls' Adm'r and others. 

{Circuit Court, W. D. Virginia. ISSl.y 

1. JUDOMBIÎT— BE8 ADJUDICATA. 

Where a suit to recover a sum of money, claimed as a legacy, bas bçen dia- 
missed on gênerai détaurrer, it cannot be pleaded in estoppel to a'bill by the 
sameparty for the same sum, claimed under a trust, especiall^ vhere new de- 
fendants are joined, and the repord entrydismissing the suit spécifies as 
grounds thereror only "reasons appearing to the court. " 1 

3. Slaves— CoNTEACTs. ! 

Ail agreeme'ntB, contracte, trusts.^&nd instruments tô which a slaTe Js a pafty 
are nul! and Toid. If not emancipated, it matters not what efforts hâve been 
made for freedom, or what privilèges are enjoyed. 
8. Samb— Aboution of Slàvebt. 

Slavery was abolished in Virginia by tiè Alexandria cbristitution.'adopted 
April 7, 1864 

4. CoNTKACT — Fo'R Bbnefit 01" Thied Pebçon. 

If two persons, for a valuable considération as betweeii themselves, cov- 
enant to do something for the benefit of a third person, who is a strânger to 
the considération, the latter cannot enforce the covenant* ■ 

In Equity. 

Edmwnds <& Lewis, for plaintifiFsi 

Xisàn <fc £êan, for défendants. 

'Respectiiie the effect of a jadgment of dismissal not on the meriU, see Kirkpatrick 
v. McElroy, (N. J.) 7 Atl. Kep. 647, and Walker v. Wise, (Ga.) 2 S. E. Eep. 749, and 
note. 

'Eespecting the enforcement of eontracts in actions by third parties, seé Wright v. 
Terry, (Pla.) 2 South. Eep.6, and note. 
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PàtJL, J. This is a suit in equity, brought January 22, 1885, by 
Elizabeth Woodland, formerly Elizabeth Penn, and her husband, John 
Woodland, against M. C. NeWhall's administrator and others, for the 
purpose of subjecting the estate of said M. C. Newhall. deceased, to the 
paj'ment of the sum of $1,000, with interest thereon from the first 
day of July, 1871, which amount is alleged to be due the female com- 
plainant. The plaintiffs base their claim on the foUowing, facts, as set 
forth in the bill. They are not denied in the answers, and are sustained 
by the évidence taken in the cause'. 

In theyear 1857 or 1858, Paulina Isbell, the mother of the female 
conjplainant, was the slave of William Isbell, of Amherst county, Vir- 
ginia] that said Paulina managed to save a considérable sum of money, 
which money she had accumulated by degrees, for the purpose of pur- 
chasiîig the fireedom of hersôlf and little daughter, the female plaintiff 
in this suit; that the said Bum of money was placed in the hands of one 
M. C. Newhall, a citizen of Lynchburg, Virginia, upon the understand- 
ing and agreement that he, the said Newhall, would purchase freedom 
for her, the said Paulina, and her child; that the said Newhall, accept- 
ing the titist thus agreed upon, purchased the liberty of said Paulina 
Isbell aûd her said child from their former master, William Isbell; that 
the law, as it then was; forbade a slave set free to remain in Virginia, 
and the said Paulina, not wishing with her child to leave the state, ap- 
plied to said Newhall to bave the title to them as slaves made out to 
himself. To this the said Newhall assented, and agreed to stand in the 
place of owEÎer and master to them, with the full right and privilège re- 
served bythelh, and agreed to by himself for them, to do as they pleased, 
just as freeborn citizens, which privilège they ever after exercised with- 
out let or hinderance, the said Newhall laying no claim to any power 
over them, and always ready and willing to release his bare title, when- 
ever they fihould so désire; that under this state of things the said Pau- 
litaa Isbell accumulated the sum of $1,000, and placed the same in the 
hands of said M. C. Newhall, in trust to buy her a bouse and lot; that 
the said Nfiwhall accepted this trust, and, when the opportunity offered, 
bought à houSe and lot accordingly for the said Paulina Isbell, but, on 
investigation, finding the title détective, annuUed the purchase. 

About the year 1861 or 1862 the said Paulina Isbell died before said 
NeWhall had consummated the trust assumed by him, but he ail the 
time acknowledged the trust, and after her death he kept an account of 
his indebtednegs to "the estate of Paulina Isbell," as shown by the in- 
dex to his book; but the account itself bas been destroyed by the leaves 
on Which it was kept being eut from the book. Said M. C. Newhall 
made his wiU on the twentieth day of March, 1865, in which he gavé 
his estate, a large one, to his two nephews, Harrison Sublett and Charles 
M. Sublett. This will was admitted to probate in the hustings court of 
the city of Lynchburg on the third day of April, 1865, and Charles M. 
Sublett qualified as the exécuter thereof. 

On the same day that Said M. C. Newhall made his will, to-wit, March 
20, 1866, hcexecuted a paper witnessed by John Boisseau^ (Exhibit B, 
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filed wîth bîH în ihis cause,) in which-he gives the foUowing directions 
to his two nephews, the legatees in his will: " To my Nephews Okarles M. 
and Harrison Sublett: Having entire confidence in you, I wish you to 
carry ont this, my will in fach." After direeting the payment of certain 
sums to two of his relatives, and $1,000 to Betsy Fletcher, he says: 
"Pay to Lizzie Penn one thousand dollars, ($1,000.) I give this in con- 
sidération of the amount I owe her mother, which is on niy books. Set 
her free, and see that she bas ail her rights. Thèse legàcies œust be paid 
in specie, or its équivalent." 

It is admitted by ail parties to this suit that this paper is not a testa- 
mentary document. In pursuance of the directions given in this paper, 
Charles M. Sublett paid to the guardian of said Lizzie Penn, or those 
having charge of her, the interest on the said suni of $1,000, to the first 
of July, 1871; and in several letters to her guardian he promises to pay 
the principal at an early day, stating that he had loaned out the money, 
and would pay it as soon as he collected it. But, failing to pay any 
further sum, on the twentieth of May, 1872, John Boisseau, as guardian 
and uext friend of said Lizzie Penn, instituted a chancery suit in the 
circuit court of Banville against Charles M. Sublett, as executor of M. 
C. Newhall, deceased, and in his own right, and Harrison Sublett. To 
the bill in this suit a dcmurrer was entered, no other pleadings being 
filed on behalf of the défendants,; which demurrer was; at the June term, 
1874, sustained, and leave given the plaintiffs to amend their bill. 
Nothing more was dbne in the cause until the November term, 1874, 
when this order was entered : "For reasons appearing to the court it is 
ordered that this suit be dismissed." Nothing further was donc toward 
asserting this claim until the institution of this suit. 

The ànswers filed by the défendants state the following principal grounds 
of défense: (1) That the plaintiffs are estopped in asserting their de- 
mand by the resuit of the suit in the state court at Banville in 1873-74; 
that the matters involved in this suit are res judicata. (2) That ail of 
the transactions, contracts, agreements, etc., made and had between said 
Paulina Isbell and said M. C. Newhall, as well as the paper dated March 
20, 1865, direeting the payment to Lizzie Penn of the sum of $1,000, 
are nuU and void, because the said Paulina and the said Lizzie were at 
the time of said transactions slaves under the laws of Virginia. (3) That 
no trust was created for the benefit of the said Ijizzie Penn, either by the 
transactions had between said M. C. Newhall and her mother, the said 
Paulina, or by the paper dated March 20, 1865, direeting Charles M. 
and Harrison Sublett to pay her the sum of $1,000, and by the letters 
of said Charles M. Sublett, promising to pay said sum. (4) That, if 
the claim asserted by the plaintiflf ever was a valid and binding claim 
against the estate of said M. C. Newhall, it is now barred by the statu te 
of limitations. 

According to the views of the court on the other grounds of (Jefense, 
it is not necessary to consider the question of the statute.of limitations. 
The other questions will be discussed in the order above stated. 
, An inspection of the record in the suit in the Banville circuit court is, 
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■\ve think, sufficîent to dispose of the question of estoppel. '*The gênerai 
rule of law is that the judgment of a court of law, ordecree of a court of 
equity,'directly upon the same point, and between the same parties, is 
good as a plea in bar, and conclusive when given in évidence in a sub- 
séquent suit." Thompson v. Roherts, 24 How. 233. The doctrine is thus 
stated in Hopkina v. Lee, 6 Wheat. 109: "A judgment or decree of a 
court of compétent jurisdictiou is conclusive whenever the same matter 
is again brought in controversy. But the rule does not apply to points 
that corne only coUaterally under considération, or are only incidentally 
considered, or can only be argumentatively inferred from the decree." 
The same principle is laid down in Russdl v. Place, 94 U. S. 606: 
"If, upon the face of a record, anything is left to conjecture as to what 
was necessarily involved and decided, there is no estoppel in it when pleaded, 
and nothing conclusive in it when offered as évidence." 

In the same case it is said: 

""When tlie same case [referring to Pocket Co. v. Sickles, 5 Wall. 580] was 
before this court the second time, the gênerai rule with respect to the conclu- 
siveness of a verdict and judgment in a former suit between the same parties, 
when the judgment is used in pleading as an estoppel, or is relied upon in 
évidence, was stated to be substantially this: that l;o render the judgment con- 
clusive it must appear, by the record of the prior suit, that the particular 
matter sought to be concluded was necessarily tried ordetermined; that is, 
that the verdict could not hâve been rendered without deciding that matter, 
or it must be shown by extrinsic évidence consistent with the record that the 
verdict and judgment necessarily involved the considération and détermina- 
tion of the matter. " 

See, also, 1 Bart. Ch. Pr. 377, 379; 4 Minor, Inst. pt. 1, 719. 

An application of the foregoing principles to this cause, we think 
clearly demonstrates that the proceedings had in the suit in thccircuit 
court of Danville cannot be pleaded as an estoppel in this. 

New parties, other than privies, are made défendants in this suit; and 
while the same amount of money is claimed in this suit as in that in 
the state court, and for the same plaintiff, the grounds of the claim are 
widely distinct. In the suit in the state court the claim was based on 
the all^ations in the bill that the complainant, Elizabeth Penn, was a 
legatee under the will of M. G. Newhall, ma'de so, not by the provisions 
of the body of the will, but by a separate and distinct clause, so attached 
that it could be séparât ed from the body of the will; that the will was 
regularly probated, except the clause giving said complainant a legacy; 
and that this clause was withheld from the recorder, when the body of 
the will was probated, and that it was then in the hands of Charles M. 
Sublett, executor of M. G. Newhall, and that it appeared nowhere else. 
The suit seems to hâve been brought in ignorance of the character of the 
paper called a "clause of the will," and of its légal effect. Neither plea 
nor answer was filed to the bill. The demurrer was a gênerai one. It 
States no grounds for dismissing the bill, and there is nothing in the 
order of dismissal showing what questions going to the merits of the 
pause were passed upon and concluded. In the bill filed in the suit in 
the state court the complainant allèges that she was a slave at the time 
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the will giving her a legacy was made. In this suit the plaintifFclaîms 
that she was a free person at the time of the exécution of the paper 
called in the suit in the state court a "clause of the will." She rests 
hér claim for the $1,000, not on any provision or clause of the will of 
M. C. Newhall, not as a legacy due her, but on the ground that M. C. 
Newhall was a trustée for her mother, Paulina Isbell, and as such held in 
trust the sum of $1,000; that by the paper writing (Exhibit B) dated 
March 20, 1865, he recognized this trust, and directed it to be carried 
aut for the benefit of the plaintiff, by his nephews, Charles M. and 
Harrison Sublett; that said Charles M. Sublett recognized this trust, 
and promised and bound himself to carry it into eflfect, and thereby 
became trustée of the said sum of $1,000, for the benefit of the plaintiflf. 

As to the question of the freedom or slavery of Paulina Isbell and her 
daughter, the plaintiff, there can be no question as to the civil status of 
the mother. She was a slave, and ail of her efforts to secure her free- 
dom did not change her condition in the slightest degree. No matter 
how much liberty she may hâve been allowed, nor what privilèges com- 
mon to free persons she may hâve been permitted to enjoy by M. C. New- 
hall, who purchased her from William Isbell, and stood in the t)lace bf 
her master and owner, she was equally a slave, and ail the disqualifica- 
tions and disàbilities incident to that condition of servitude attached to 
her. The statute law of Virginia prescribed the means, and it was the 
only way, by which a slave could be emancipated. The provision of 
the Code was as folio ws: " Any person may eœancipate any of his slaves 
by last will, in writing, or by deed duly recorded in the court of his 
eounty or corporation." Code Va. 1860, c. 103, § 16. 

It foUows that ail agreements and contracts of any arid every kind, 
between Paulina Isbell and M. C. Newhall, were null and void. She 
could neither contract nor be contracted with. Says Justice Swavne, 
speaking of a contract with a slave in HaU v. U. S., 92 U. S. 27; "In 
the view of the law, it created no obligation, and conferred no rights, as 
to either of the parties. It was as if it were not. " See Bailey v. Poindexter, 
14 Grat. 132; Stevemonv. Singleton, 1 Leigh, 72; 2 Kent, Comm, 258. 

It is needless to multiply authorities as to the incapacity of a slave to 
make any civil contract. 

As to the civil status of the female plaintiff at the time of the making 
of the writing (Exhibit B) by M. C. Newhall, to-wit, March 20, 1865, 
which directs the payment to her of $1 ,000, by Charles M. and Harri- 
son Sublett, while the décision of this question is not absolutely neces- 
sary to the détermination of this cause, it being raised and discussed the 
court will pass ' upon it. It is the opinion of the court that her status 
was that of a free person. Article 4, § 19, of the constitution of Vir- 
ginia, generally known as the "Alexandria Constitution," provided that 
"slavery and involuntary servitude, except for crime, is hereby abolished 
and prohibited in the state forever." This constitution was adopted 
April 7, 1864, and went into effect at the date of its adoption. The 
government making and adopting this constitution was recognized as the 
légal gpyernment of the state of Virginia by the national government. 
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"Thisgovemment," says Chief Justice Chase in Gr^ii'i Case, Johns. C. 
C. 412, "was recognized as the lawful government of Virginia by the ex- 
ecutive and législative departments of the national government, and this 
récognition was conclusive upon the judicial department. The govern- 
ment of the state then recognized was, in contemplation of law, the gov- 
ernment of the whole state of Virginia, though excluded, as the govern- 
ment of the United States was itself excluded, from the greater portion 
of the territory of the state. * * *" Again he says, page 413, same 
report: 

"Indeed, it is well proven hîstorically that the state, and the government 
thus organized, were recognized by the national governmerit. Senators and 
représentatives from the state occupied seats in congress, and when the in- 
surgent force which held possession of the principal part of the territory was 
overcbme, and the government recognized by the United States was trans- 
ferred to Richmond, it beeame in fact what it was before in law,— the gov- 
ernment of the whole state. As such, it was entitled, under thè constitu- 
tion, to the same rec9gnition and respect in national relations as the govern- 
ment of any other state." 

See, also, Virginia v. West Virginia, 11 Wall. 39. 

The validity of this constitution has never been judicially called in 
question. While it existed it was fully and completely recogni,zed as 
the constitution of the state of Virginia. After the cessation of hostili- 
ties, under its provisions ail the machinery of the state government op- 
erated. Elections were held to fill county and district offices. Repré- 
sentatives were chosen to the législature in the manner and according to 
the districts prescribed by this constitution. Taxes were levied, judges 
were elected by the législature, on the nomination of the govemor, and, 
in short, ail the affairs of government were conducted under this instru- 
ment, — the organic law of the state. It seems to the court that it would 
be an anomalous décision that should hold the Alexandria constitution 
to be valid and binding in ail its provisions except that wherein it abol- 
ishes slavery. 

The court is unable to arrive at the conclusion that it was the constitu- 
tion of the state in ail of its provisions except as to the abolition of slavery, 
and that that provision is an exception to its full and complète opération. 
This ' brings us to the only other point raised by the pleadings, and 
pressed in the argument, deemed by the court material to the détermi- 
nation of this cause on its merits; and that is, was there a trust created 
for thelaenefit of Elizabeth Penn, the female plaintiiîin this cause, either 
by the transactions liad between said M. C. NewhaU and Paulina Isbell, 
the motber of the said plaintiff, or by the paper Exhibit B, dated Mardi 
20, 1865? 

We hâve already shown that the transactions which took place be- 
tween M. C. NewhaU and the slave woitoan Paulina Isbell were entirely 
nuU and void. They created no légal obligation whatevér on Newhaîl 
which wiU support a trust for the benefit of the child of the slave mother. 
Whatevér moral obligation rested upon Newhall to make provision for 
this child, and he seems to bave recognized that such did exist, it is not 
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an obligation that can be enforced in a court of equity. As to ail con- 
tracts, rights, trusts, and obligations growing out of Newhall's transac- 
tions with the slave Paulina Isbell, they must fall to the ground as utter 
nullities. 

As to the writing of March 20, 1865, (Exhibit B.) It was manifestly 
intended by Newhall as a will, or codicil to bis will of the same date. 
He calls it his "will in fact." The executor, Charles M. Subletfc, in one 
or more of his letters filed as exhibits with complainant's bill, speaks of 
it as the "will." He understood it to be such. Being null and void as 
a testamentary. paper, for want of the requisite number of witnesses, 
does it create £}. trust for the benefit of Elizabeth Penn? "Uses or trusts, 
to be raised by any covenant or agreement of a party in equity, must be 
founded uponsome meritorious or valuable considération; for courts of 
equity will not enforce a mère gratuitous gift, (donum gratuitum,') or a 
mère moral obligation. Hence it is that, if there be a mère voluntary 
executory trust created, courts of equity will not enforce it." Story, 
Eq. Jur. § 973. See, to the same efifect, Bisp. Eq. 101. 

Were the court to construe the paper B, taken in connection with the 
letters of Cha,rles M. Sublett, executor c. d. cf., as on its face declar- 
ing a trust, yet hàving no considération, either valuable or meritorious, 
to support it, it cannot be enforced. "And upon the same ground, if 
two persons, for a valuable considération, as betwéen themselves, cove- 
nant to do. some act for the benefit of a third person, who is a mère 
stranger to the considération, he cannot enforce the covenant against the 
two, although ëach one might enforce it against the other." Story, Eq. 
Jur. § 973. 

This is the doctrine at common law, and, though it bas been modified 
by statute, (Code 1873, c. 112,) there was never any agreement be- 
tween Newhall and the Subletts, or either of them, that can bring the 
female complàinant within the provisions of the statute. 

The bill must be dismissed upon the merits. 



Central Trust Co. and others v. Wababh, St. L. & P. Ry. Co. 
(Hannibal & St. J. R. Co., Intervenor.) 

(Circuit Court, B. S. Missouri, K D. June 8, 1887.) 

CoNTBACT — Entoboembnt— Act op God. 

A railroad company contracted to pay a sum equal to one-third of ail ex- 
penditures necessarily incurred in, by, or through the "opération, mainte- 
nance, renewal, repairs, or protection" of » certain bridge. The bridge 'was 
partially blown down by a cyclone. Seld, that it was liable for one-third the 
amount expended in putting it in rep^.ir, notwithstauding the fact that the 
injury to the bridge was from an act of God. 

In Equity. Exceptions to master's report. 
Wells H. BlodgM, for receivers. 
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Hitchcock, Madell & Finkelnberg, for intervenor. 

Thayer, J. , {oraUy.) In the matter of the pétition of the Hannihal & 
St. J. R. Co. V. Wabash, St. L. & P. Ry. Go., it appears that the défend- 
ant contracted with plaintiff for a right of way over the bridge across 
the Missouri river at Kansas City, and agreed to pay, as a rental, $4,000 
per month, and, in addition, "a sum equal to, one-third of ail expend- 
itures necessarily incurred by the said Hannibal & St. Joe RaÛroad 
Company in, by, or through the opération, maintenance, rénewal, re- 
pairs, or protection of said bridge and approaches, including ail taxes 
thereon, such payments to be made on the thirtieth day of each succeed- 
ing month after such services or expenditures.shall accrue." It further- 
more appears that one span of the bridge was sùbséquently blown down 
by a wind storm or cyclone, and the sum of $22,575.47 was expended 
by plaintiff in putting it in repair; one-third of which amount, to-wit, 
-^7,525.16, the Wabash, St. Louis & Pacific Railway Company was 
ualled upon to pay. It declined to pay the same upon the ground that 
the injury to the bridge was occasioned by an act of God, and that, un- 
der the co venant above recited, it was not liable for thé repair of any in- 
juries that were so occasioned. 

The gênerai rule is that, where an obligation or a duty is imposed 
upon a person by law, he will be absolved from liability for non-per- 
formance of the obligation, if such non-perfoirmance was occasioned by 
an act of God. This rule is illustrated in thé case of common carriers. 
The rule, however, is just as dear that, wheû a man undertakes by an 
express contract to do a given act, he is not absolved from liability for 
non-performance, even though he is prevented from doing the same by 
an act of God. In that class of cases, if a person desires to absolve him- 
self from liability for non-performance under any circumstances, he 
should so stipulate in his contract. In this case no exception whatever 
was made in the contract. The défendant broadly contracted to pay 
one-third of ail expenses that might be incurred, not only in repairing 
the bridge, but in the rénewal thereof. Having made such çovenant 
without any limitations, it is dearly liable to pay its proportion of the 
expense of repairing an injury that was occasioned, even by a cyclone. 

The report of the master, holding the lessee to the performance of the 
full measure of its obligation, is correct. The exceptions will therefore 
be overruled, and the report of the master will be confirmed. Vide 
Gathwright v. OaMaway Co., 10 Mo. 664; Davis v. Smith, 15 Mo. 468; 
Brecknock Nav. Oo. v. PrUÀard, 6 Term R. 750; Tayl. Landl. & Ten. 
par. 667. 
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United States ex rél. Sheixy v. St. Chaeles Co. 

(Oireuit Court, E. D. Missouri. June 8, 1887.) 

CosTO— Sbcubitt fob, aftbr Judgmekt. 

Where a plaintiff has recovered judgment against a solvent défendant, and 
process is outstanding in the nature of an exécution to coUect the same, it ia 
not proper to require the plaintiS to make a deposît to secure costs due a 
commissioner. 

Mcmdamvs Proceedings. Motion for security for costs. 
E, B. Sherzer, for plaintifif. 
Huff <fc Denîson, for défendant. 

Thayeb, J. , (praUy.') In the case of the United States, at the relation 
of Shelly, against the eounty of St. Charles, a motion has been âled by 
the référée or commissioner tp require the plaintifif to make a deposit tô 
secure the costs. The case in question is a mandamus proceeding. An 
alternative writ has been issued. Thère has been a return to the writ, 
a hearing of the issues raised by the return to the alternative writ, and 
a peremptory writ has been awarded for a certain sum. 

In that state of the case, the commissioner to whom certain issues 
arising under the return to the alternative writ were referred, moves that 
the plaintifif be rçquired to deposit a certain sum to secure his costs. I 
think the court bas poyer to make such an order, but I do not think 
that it is the correct practice^to make an order of that kind when a case 
has reached the stage that this case is in. A peremptory writ is now 
outstanding which is in the nature of an exécution, and itdoes notseem 
to me proper to require a plaintiff to make a deposit to secure the costs 
after he has recovered judgment, and process is outstanding, in the nat- 
ure of an exécution to collect the same; and especially is this true in a 
case where the défendant is shown to be amply solvent. ' 

The judgment herein is a lien upon a large tract of land in St. Charles 
eounty, and the presumption is that the amount of the plaintififs debt 
and ail costs will be recovered. Under such circumstances I think itthe 
correct practiçe to require the commissioner to await proceedings under 
the peremptory writ, unless such proceedings are unduly delayed. The 
motion, therefore, to require an additional deposit, will be overrulôià. 
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Teton V. Haetkanft.* 

(Oirewit Court, B. D. Penngyhania. 1887.) 

CtTBTOMS DuTiEs— Boxes— AcT of March 8, 1883, § 7— Appbaisbmbnt. 

If an invoioe of goods contains a statement that the value of the cartons, 
coverings, etc., of the goods, is included in the invoice ^alue, and at the time 
of the entry the importer writes on the invoice the separate value of the car- 
tons, coverings, etc., duty cannot be exacted on the entire invoice value, but 
must be charged upon the entire invoice, less the value of the cartons, cover- 
ings, etc. 

At Law. 

This was an action to recover the amount of customs dnties all^ed to 
hâve been wrongfuUy exacted from the plaintiff by the collector of the 
port of Philadelphia. The case waa tried before Judge Butler, and a 
jury. In a spécial verdict the jury found as follows: 

"SPECIAL VEEDIOT. 

"The jury flnd: (1) In the year 1883 the plaintifls were merchants in the 
city of Philadelphia, and the défendant was collector of the customs for the 
district of Philadelphia. (2) The plaintifls imported into the port of Phila- 
delphia, between May 15, 1883, and October 18, 1883, both inclusive, varions 
lots of flre-arms, caps, and wads, which were duly entered at the custom- 
house. (3) Ail of the articles so imported were, for the purposes of transpor- 
tation, incased in boxes and coverings, which were the usual and necessary 
coverings for that class of merchandlse. Except in the case of two importa- 
tions entered respectively on August 14, 1883, and September 20, 1883, each 
invoice contained a statement of the separate value of thèse boxes and cover- 
ings, written on the invoice at the time it was originally made ont. In the 
case of the two importations of August 14, 1883, and September 20, 1883, the 
invoices contained no statement of the separate cost of the boxes, coverings, 
etc., written on the invoices at the time they were made ont, but atthe foot 
of each invoice were printed the words, ' AU charges for boxes, cartons, pack- 
ing, etc., are included in the priées of the goods ;' and at the time of the entry 
of the merchandise the importer wrote in lead-pencil on the invoice of the en- 
try of August 14, 1883, a statement of the separate costs of the boxes, cover- 
ings, etc., as follows: ^. 

Net cost of boxes, etc., - - - - - £23-2-6 on caps 

" " " « " . . . . £10-8 " " wads 

— And on the invoice of the entry of September 20, 1883, wrote in lead-pencil 

a similar statement, as follows: 
Estimated cost of inside wrappers and boxes, - « - £24-7-6 

On caps— Ditto on wads, - - •. » £10-8 



£34-15-6 

" (4) The défendant, as collector, as aforesaid, exacted duty on the value of 
ail the boxes and coverings at the sarae rate of duty that was payable by their 
contents. The plaintifls, in order to obtain the said goods, paid the duty so 
exacted on the value of the boxes and coverings, and made due protests 
against the exaction thereof , claiming that the boxes and coverings were not 
dutiable. (5) The plaintifls made due appeals from said décision of said col- 

iReported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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lector to the seeretary of the treasury, who, by décisions in writîng, affirmed 
the said décisions of the défendant; whereupoh the plaintiffs, on July 26, 
1884, brought this suit. (6) A bili of particulars is hereto annexed, showing 
the respective dates of the invoices of sald flre-arms, caps, ^nd wads, and of 
the entries at the custom-house, the payment of duties in excess, the filing of 
protest, the appeal to the seeretary of the treasury and the seeretary' s décis- 
ion, and showing also the amount of duties claimed by plaintiffs to hâve been 
illegally exacted. (7) The anlount of duty exacted by défendant, and paid 
by plaintiffs under protest, on the boxes and côverings, the separate cost of 
which was written on the invoiCes at the time they Were made out, îs the 
sum of one hundred and flfty-foUr dollars and five cents. The aingunt of 
duty exacted by défendant, and paid by plaintiffs under protest, on the boxes 
and côverings, the separate cost of which was not written on the invoices at 
the time the sarae were made put, but the value of which was therein stated 
to bé included iii the priées of the goôds, ând was afterwards Written on each 
invoice by thé importer at Ihe time of entry, is the sum of one hundred and 
twenty-eight dollars and flfteen cents. 

"And the said jurors say that they are ignorant in point of law on which 
side they ought, upon the faots, to flnd the issue; but that if the court should 
be of opinion that the plaintiffs are entitled to recover the money paid as 
duty .on the boxes and côverings, the separate cost of which was written on 
the invoices at the time the latter were made out, and not the money paid as 
duty on the Other boxes and côverings, as written on the invoices by the im- 
porter, then they flnd for said plaintiffs in the sum of one hundred and flfty- 
four dollars and flve cents, with interest to be computed upon the separate 
items thereof, from the respective dates of payment as shown by the annexed 
bill of particul£|,rs. If the court should be of opinion that the plaintiffs are 
entitled to recover the money paid as duty on ail the boxes and côverings in- 
cluded in said importations, then they flnd for said plaintiffs in the sum of 
two hundred and eighty-two dollars and twenty cents, with Interest to be 
computed upon the separate items thereof from the respective dates of pay- 
ment, as shown by the annexed bill of particulars. If the court should be of 
opinion that the plaintiffs are not entitled to recover any of the money paid 
as duty on boxes and côverings, as aforesaid, then they flnd for défendant." 

Frank P. Prichard, for plaintiflf. 

John K.ValmUne, U. S. Dist. Atty., for défendant. 

The case wassubsequently argued, and the court (Butler, J.) directed 
a judgment to be entered for the plaintiff for the fiiU amount claimed. 
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BîMMONS Hardware Co. ». Lancasteb, Surveyor, etc. 
[Circuit Court, E. D. Missouri, E. D. June 8, 1887.) 

OOSTOMS DUTIES— CUTLBRT— ShEEP SHEABS. 

Sheep shears are included within the meaning of the word " cutlery, " as 
~ used in Schedule C of the tariS act of March 3, 1883, and the duty thereon is 
85 per cent, ad valorem. 

At Law. Suit to recover excessive duties. 
John M. Holmes, for plaintiff. 
Thomas P. Bashaw, for défendant. 

Thayer, J., (orally.') In the case of the Simmons Hardware Com- 
pany against Richard D. ï^ancaster, surveyor of the port of St. Louis, 
the question to be determined is whether sheep shears should pay a 
duty of 45 per cent, ad valorem, or only 35 par cent. That dépends on 
whether they fall within the dénomination of "cutlery " or otherwise. 

The last clause of Schedule C of the tariff act of March 3, 1883, (U. S. 
St. at Large, vol. 22, p. 501,) only uses generic terms, viz.: "Manufact- 
iirer's articles or wares * * * composed wholly or in part of iron, 
Steel," etc., "shall pay a duty of 45 per cent, ad valorem." Such generic 
terms were no doubt intentionally used so as to cover any article that 
might notfall within any of the preceding subdivisions of Schedule C. 

In drafting the last clause of the schedule the law-maker had no par- 
ticular article in mind. The purpose of that clause was to cover any 
possible omission. The duty imposed thereby was made very high, to 
the end, no doubt, that any article which might escape duty by a strict 
construction of the preceding subdivisions would be caught under th© 
gênerai language of the last subdivision, and made to pay a duty that 
would be in any event adéquate. For this reason no article should be 
charged with the duty imposed by the last clause of the schedule, if, by 
a fair and libéral interprétation, it is embraced within any of the preced- 
ing subdivisions. 

The court will présume that congress intended to make the duty uni- 
form on ail articles of the same class, and especially on articles that are 
closely allied in the process of manufacture, unless a différent intent is 
clearly manifest. It has imposed a duty of 35 per cent, ad valorem on 
"Cutlery." Cutlery is defined as including "ail cutting tools made of 
steel, such as knives, forks, scissors, razors, shears," etc. I refer to 
McCulIough's Dictionary of Commerce, also to Homan's Cyclopedia of 
Commerce. I find, also, that several large wholesale houses in this and 
other cities catalogue scissors, common shears, and sheep shears under 
the gênerai head of "cutlery." In common parlance, thereare différent 
kinds of cutlery, such as "table and pocket cutlery," and "razors, scis- 
sors, and shears," as thèse catalogues show; but the word "cutlery" i» 
evidently a generic term, which is often used to describe razors, scissors j 
and shears, as well as knives for table, pocket, and othp.r usa» 
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Adopting the foregoing définition of the term"cutlery,"and applying 
the gênerai raie of construction above indicated, it follows that the duty 
on sheep shears should be assessed at 35 per cent, ad valorem. There 
will be a judgment in this case in fevôr of the plaintiff. 



Wbdemeyeb and others «. Lancastee, Surveyor, etc. 

(Oiremi Court, B. D. Missouri, B. D, June 8, 1887.) 

CusTOMS DuTiKs— Smokeks' Abtici-bs— Lamps. 

Small lampa, sach as are mainly used for lighting pf pes and cigars, and are 
usually camed in stock by those Whb deal in pipes and other articles of tliat 
sort, are "smokers' articles, "within the meanmg of tbat'termas used in 
Schedule N of tlie tarifl act of 1880, and are cbargeable with a duty of 70 per 
c&nt. ad wtorem. 

At Law. Suit to recover excessive dutiea. 
John M. Holmes, for plaintifis. 
Thomas P. Bashaw^ for défendant. 

Thayee, J., (prally.') The question in this case îs^hether the duty 
on a small pocket latnp, like this which I exhibit, should bë 70 per cent. 
ad valorem, or 35 per cent, ad valorem. That dépends upon whether it is 
a"smoker's article." My judgment, under the testimony, is that it is 
a "smoker's article." They are certàinly used by smokers. They may 
be used at times for other purposes. I do not think, however, that to 
constitute an article within the meaning of the law "a smoker's article," 
it should be made to appear that it is eixlusivdy used by smokers. It is 
sùfiScienit if the article is mainly so used. If it is an article that is 
usually carried in stock by those who deal in pipes, and other articles 
bf that sort, it should be classed as a smoker's article. That it is mainly 
iised for lighting pipes and cigars is évident. I think that it is properly 
çhargeable with a duty of 70 per cent, ad valorem, yrUiçh was the duty 
imposed. 

In this case, therefore, judgment will be entered in favor of the de- 
fendant. 
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In re O'Suluvan and 71 other Irish Immigrants. 

{OircuU Court, S. B. New Tt/rk. June 14, 1887.) 

1. HaBBAS COBFUB— SPBCIAli TbiBUNAI.— COMMISSIONBBS 01" Emiqeation— Rb- 
VIBW OF PKOCEEDIN0S. 

Upon hdbeas corpus, the proceedings of a spécial tribunal may be inqulred 
into, 80 far as to ascertain irhether it bas kept wlthin the line of its autbority 
and of its statotory powers. 

S. ASSIBTBB lUMIGBANTS — DbTBNTION FOB RbTUEN — PaYMENT OF PaSBAGB 
MONBT BT FOBBIGN GOVBBNMBNT. 

Tbe act of August 8, 1882, does not authorize an immigrant to be detained 
for tbe purpose of being returned, unlesB, after examination, be is found by 
tbe commissioners to be a " convict, lunatic, idiot, or person unable to take care 
of himéelf without becoming a public charge. " There is no authority to f or- 
bid a ânàl landing, ezcept upon a flnding by tbe commissioners of some one 
of tfaose four facts, and a report of the facts to the collecter. Payment of 
the passage money by a foreign government is only évidence of inability, not 
necessarify conclusive; and upon a traverse to the return on habeas corpus, it 
being provéd that the commissioners had not found Or rëported either of the 
abOve statutory facts, and voted that the person "be not allowed to land, " 
A«M!in8u0cient; and the commissioners, upon opportunity given by the court 
for a further examination and report, not desiring to make any lurther ex- 
amination, the immigrants were discharged. 

Saheaa Corpus. 

BidMe &Wardy for pelitioners. 

W. W' Bqwley, for the Board of Emigration. 

Bbown, J. The above-named petitioners, being Irish immigrants, ar- 
rived at thiç port on the fourth of June, 1887 , on board the City of Chester. 
They hâve been brought before the court upon a writ of habeas corpvs, 
procured upon a pétition averring that they are illegally detained by the 
commissioners of émigration. The return to the writ states that they 
are held under the provisions of the act of congress of August 3, 1882, 
(22 St. at Large, 214,) upon an order made by the commissioners on 
the ninth'of June, after an examination into the circumstances of the 
immigrants, declaring that they were "likely to become public charges, 
and should not be allowed to land." Objection was made to the form of 
the return to the writ, in that neither the return, nor the order set up in 
it, States that the commissioners had found that any one of the immi- 
grants was "a convict, a lunatic, an idiot, or a person unable to take 
care of himself without becoming a public charge;" and it being sug- 
gested, in reply, that this was a formai omission only, to be cured by 
amendment, the relators thereupon put in a traverse, denying that any 
Buch order had been made by the board of commissioners, or that there 
bas been auy examination by the board such as is required by the stat- 
ute, or any finding of either of the facts that is made by statute a légal 
cause of détention. Witnesses hâve accordingly been examined as to 
tiie proceedipgs of the commissioners in respect to the nature of the ex- 
amination made by the board, and whether the board on such exami- 
nation has found, or has reported to the collector, either of the facts upon 
which the statute authorizes the relators to be sent back. 
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The évidence of the commissioners and of the secretary of the board 
dhows that the immigrante are healthy, able-bodièd, aùd,in gênerai, 
rather above than belpw the ordinary immigrants entering at this port; 
that the board has nôt made any finding that the immigrants detained, 
or any of them, were ^'convicts, lunatics, idiots, or persons unable to 
take care of themselves without becoming a public charge;", that the 
question chiefly discussed beforç them was the fact tha,t their passage 
money to this country had been paid by the British government; that 
the board thereupon voted or resolved "that they be not allowed to land;" 
and that their records show no other finding or détermination. 

It is compétent for this court, and it is its duty, upon a writ of hàheas 
corpus, in inquiring into the cause of détention, to ascertain and to dé- 
termine whether a spécial tribunal in the exercise of its functions keeps 
within the limits of its statutory powers; and to adjudge its proceedings 
void, if its action is in excess of its authority. So long as the spécial 
tribunal acts within the powers conferred by statute, its, détermination 
of the facts that are submitted to its judgment is final and conclusive, 
except upoh some review specîaUy authorized by law. The commission- 
ers are authorized by the act of August 3, 1882, to examine immigrants 
coming to this country, and to ascertain whether any one "is a convict, 
lunatic, idiot, or a person unable to take care of himself or herself with- 
out becoming a public charge;" if so, they "shall report ihe same in 
writing to the collector of the port, arid such person shall not be jper- 
mitted to.land." This is the authority, and the sole authority, of the 
commissioners applicable to the présent inquiry. They are required to 
ascertain the fact as respects the four catégories named, and, if they find 
any person within either category, they must report "the same" to the 
collector; that is to say, they must ascertain and report the fact, if any, 
that authorizes détention. It is only upon such a finding and report to 
the collector that the law requires the persons to be sent back. The law 
has not authorized the commissioners, or any other oflS.cer, or this court, 
to say that thèse immigrants shall not land upon any other ground than 
one of the four above specified. 

The évidence, upon the testimony of the commissioners themselves, 
leaves no doubt that the board did not make any finding upon either of 
the facts required. The resolution passed by the board was simply "that 
they be not allowed to land," without any finding or détermination of 
any of thé statutory facts authorizing détention. It has not been reported 
to the collector that any one of thèse persons is "a convict, a lunatic, 
an idiot, or a person unable to take care of himself without becoming a 
public charge." It is only upon a report specifying some one of thèse 
lindings that the final refusai of a landing is to be adjudged, and a re- 
tum of the immigrants required. The évidence is that the only fact oh 
which the resolution of the board was based, was that the passage money 
for the immigrants had been paid by the British government. This fact 
is doubtless a proper and an important one to be considered in determin- 
ing the question whether the immigrants are or are not " able to take care- 
of themselves without becoming a public charge;" but that fact alone 
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does not constitute inability to take care of themselves, nor is it neces- 
earily conclusive évidence of it. Its force is as évidence only in respect 
to the ultimate fact which the commissioners are called on to décide, 
viz. , whether thèse immigrants were " unable to take care of themselves ; " 
and that question, it is telear from the testimony, the board has never 
yet determined. It is very plain, therefore, that no légal cause is shown 
for detaining the prisoners for the purpose of sending them back ; be- 
cause the board has not found any one of the facts that are the légal 
conditions of the statutory inhibition. 

As the immigrants, however, are still in the custody of the commis- 
sioners, the board has still power to make a further examination in re- 
spect to the facts submitted to its détermination by the statute. The 
commissioners alone hâve the authority to détermine thèse facts, upon a 
proper examination and finding. Such was the ruling of this court ..in 
the Case of Day, 27 Fed. Kep. 678. If the board, upon any proper ex- 
amination, finds that the immigrants "are unable to take care of them- 
selves without becoming a public charge," and so reports to the collecter,' 
that is conclusive. If the commissioners, therefore, désire to make any 
finding or report upon this question, they are authorized to do so; and 
this proceeding will be suspended for that purpose, or the prisoners re- 
mitted to the custody from whence they were taken, until the lapse of a 
reasonable time for that purpose, as counsel may elect. 

Several of the commissioners being présent in court, after a consulta- 
tion among themselves with their counsel, it was stated to the court that 
they did not wish to make any further examination or finding; and 
thereupon the immigrants were discharged. 



United States v, O'Connob. 
{DUiriet Court, E. D. Mis8»uri, E. D. June 3, 1887.) 

1. Elections— Fbaudttlbst Rbgibtbation—Indictment— Section 5512, Rjtv.St. 
The third clause of section 5512, Rev. St., i rovides that "if at any registra- 
tion of votera for an élection for a rerresentative or delegate in the congresa 
of the United States any person knowingly personates and rcgisters, or at- 
tempts to regiater. in the name of any person, whether living, dead, or ficti- 
tious, or fraudulently registera, or fraudulently attempts to register, not hav- 
ing a lawful right so to do, or does any unlmcful act to seeure registrationfor 
himself, or any other person, * » * every such peraon shall be puniahed as 
preaeribed in the preceding section. " Held, on demurrer to an indictment un- 
der this section, that where a count chareed, in efifect, that, in order to seeure 
registration for one B., défendant wrote the name of said B. in the registration 
book, it would be inferred that aaid B. was a real and not a flctitious person. 

&. Samb— Section 6513, Rœv. St.— "Unlawful Act"— Sbss. Laws Mo. 1883, 
Pa&b 38. 

In an indictment under this section, the only nnlawful act charged to hâve 
been committed by the défendant consisted in writing the names of various 
persons in the registration book while the aame was in use for the purpose 
v.3lF.no.8— 29 
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o| registration by the recorder of voters for the Tenth. ward of the city of St. 
Inouïs, ;Sii8souri. Held, that aaid act was "unlawful, " within the meaning of 
tiie statute, when impliedly prohibited by a statute of Missouri, (Seas. Laws, 
1888, p. 38,) which created a System of registration for the city of St. Louis. 

Demurrer to Indictment under Rev. St. U. S. § 5512, for Fraudulent 
Registration. : , , 

lames 0. Broadhead, D. P. Byer, and Thomas P. Bashaw, for the 
United States. ' 

Krum & Jonas, for défendant. 

Thayes, J. This is an indictment under the third cla,iise of section 
5512 of the Revised Statutes of the United States, which reads as fol- 



"If at any registration of votera for an élection for a représentative or 
delégate in the congress of the United States any person knowingly person- 
ates and registers, or attempts to register, in the name of any person, whether 
living, dead, or flctitious, or fraudulently registers, or fraudulently attempts 
to register, not having a lawful right so to do, or does any v/nlawful act to 
sécure registration for himself, or any other person, * * * every such 
person shaJl be punished as prescribed in the preceding section. " 

The firstcount of the indictment charges, in substance, that at a reg- 
istration for a congressionai élection, to be held in the Ninth congres- 
sional district of the State of Missouri in November, 1886, the défend- 
ant, in order to secure registration for one Victor Balm as a voter at said 
congressionai élection, did unlawfuUy and falsely write on the registra- 
tion book then being used by the duly appointed andqualified recorder 
of voters of the Tenth ward of the city of St. Louis, within said congres- 
sionai district, the name of said Victor Balm, whereby it was made to 
appear on said registration book that said Victor Balm had applied to 
said recorder of voters for registration, and had taken the oath required 
of persons seeking registration; whereas, in truth and in fact, he had 
neither applied for registration, or taken the oath in that behalf required, 
as the said défendant well knew. There are 2 1 counts of like ténor to the 
foregoing, wherein the défendant is accused of unlawfuUy and falsely 
writing the names of as many différent persons on the registration book 
for the purpose of securing registration for such persons. 

1. One objeôtion made to the indictment is that it does not show, by 
any proper ayerment, that the persons mentioned in the varions counts 
of the indictment for whom registration was sought were adual persons. 
Itappears to the court that this objection to the indictment is without 
rtierit. The count charges, in effect, that, in order to secure registration 
for one Victor Balm, the défendant wrote the name of said Victor Balm 
iil the registration book. The necessary inference from such language is 
that Victor Balm, whose name was so written, was a real and not a flc- 
titious person, and that the unlawful act complained of was committed 
to secure to said Balm (he being an actual person) an opportunity to 
vote, althoùgh.he had not duly registered as thé law requires. The 
same remark will apply to ail the other counts. If the names embraced 
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in the various counts are not names of real persons, but are fictitions 
names, and the same were written on the registration book to give per- 
sons not named in the indictment an opportunity to vote under such fic- 
titions names, then the pleader has not correctly stated his case, and 
proof of such facts would not support the indictment, inasmnch aS; thé 
indictment avers that the act was committed with a différent intent; that 
is to say, to secure registration for actUal persons whosè names are thereiii 
mention éd. 

2. The next objection to the indîotment is more important, and in- 
volves a question of some diflSculty. The only unlawful act chai^ed to 
hâve been committed by the défendant consisted in writing the names of 
various persons in the registration book while the same was in use for 
the purpose of registration by the recorder of voters for the Tenth wa;ïd 
of the City of St. Louis, Missouri. It is insisted that the mère writing 
of the names of certain persons in the registration book, under the cir- 
cumStances alleged, is not an unlawful act, that the act in question is 
neither malum in se nor malv/m prohibitum, nor such an act as would en* 
able any person to maintain a civil action for the doing of the same; and 
consequently that it cannot be regarded as unlawful. It may be con- 
ceded that an act is not unlawful unless it falls within one of the three 
classes last mentioned, and inasmuch as it is not claim«d that the acts 
described in the various counts of the indictment are malum in se, or that 
any individual could maintain a civil suit in conséquence thereof, the 
point to be determined is practically whether such acts hâve been pro- 
hibited by statute. 

At the beginning of the inquiry it may be further conceded that no 
Btatute of this state, or of the United States, in so many words, forbids 
the writing of names in the registration book in the manner charged to 
hâve been done by the défendant, or imposes a penalty for so doing. 
The fact, however, that no penalty has been imposed is unimportant, 
if the act in question has been in effect prohibited; as an act which is 
prohibited by law is none the less iinlawful, although no penalty is de- 
nounced. After a careful considération of the matter, it is my opinion 
that such acts as are described in the various counts of the indictment 
hâve been in effect prohibited by the statute creating a System of regis- 
tration for the city of St. Louis, Missouri. Vide Sess. Laws Mo. 1883, 
p. 38. 

To bring a given act within the inhibition of a statute, and render the 
same unlawful, it is not always essential that it should be particularly 
described, and expressly prohibited. If such was the case, laws would 
either become too prolix, or fail in a great measure to accomplish the 
intent of the law-maker. A statute often speaks as plainly by inference, 
and by means of the purpose which underlies the enactment, as in any 
other manner, and whenever it appears by necessary inference from what 
is expressed, that a given act or acts are opposed to the policy of the law, 
and will defeat its purpose, or the object hâd in view by the législature, 
such acts should be held to be thereby prohibited. Furthermore, when 
a statute directs that a thing êhall be done in a given manner, it ordi- 
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narily excludes ail other modes of doing it; and, according to that ruie 
of interprétation, when a statute directs that a public record shall be kept 
for a certain purpose, and that entries shall be made therein in a certain 
way, it seems obvions that it is unlawful to make entries in such record 
in any manner other than has beèn prescribed. 

Now, the statute whichilvas before alluded to makes it the duty of the 
recorder of voters to provide a guitable registration book for each élection 
precinct in the city of St. Louis. Such books hâve been held to be 
public records. Slate v. HoblitzdleySô Mo. 620. They contain the only 
authentic évidence of the persons entitled to exercise the élective fran- 
chise within the varions voting preçincts of the city. They are required 
to be kept in the custody of public ofEcers, to-wit, the recorder of voters 
and his deputies, and penalties are denounced for defacing or mutilating 
the same, and for perniitting the same to pass out of such custody. 
Persons desiring to be registered are requiped to go in person before the 
recorder of voters, or before the deputy-recorder of the ward where the 
applicant résides, and take the oath that they hâve not registered else- 
where; that they bave given their true names and place of résidence; 
and, until such oath has been taken, the recorder of voters is not author- 
ized to enter the applicant's name on the registration book, or allow it 
to be so entered. 

Furtherrnore, it is declared to be a felony if any person willfully or 
illegally procures his name to be placed on the registration book with- 
out being entitled to bave it placed there; and the first step in that di- 
rection is to take the oath above-mentioned, which, of course, involves 
a Personal appearance of the voter before the registration officer. Taken 
together, the foregoing statutory provisions necessarily exclude the idea 
that names of persons may be lawfuUj' written in a registration book in 
any other manner than that prescribed by the statute. It would be a 
strangOf resuit if an indiyidual other than the registration ofBeer might, 
without violating the law, write the names of divers and sundry persons 
in the registration book who had neither appeared before the ofïicer or 
taken the oath, after the législature has given such careful directions as 
to the manner in which the names of voters shall be entered therein; and 
more especially would such an inference seem to be erroneous, bearing 
in mind the fact that such books are public records, and the uses for 
which they are designed. I accordingly conclude that the indictment 
in its various counts charges the défendant with the commission of acts 
which were clearly unlawful. 

3. It is furtherrnore suggested that the unlawful act referred to in sec- 
tion 5512, Rev. St. U. S., must be some act which is unlawful, under 
the laws of the United States; and also that the indictment states no 
offense, because the mère writing of names on the registration book has 
no tendency to secure registration for the persons whose names are so 
written. The first of thèse objections is answered by the case of Ex parte 
Sîebold, 100 U. S. 371, in which it was held that congress has power to 
impose penalties for violating state élection laws in case of an élection 
held pursuant to such laws for the élection of représentatives in congress; 
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and in point of fact many of the penalties imposed by sections 551], 
5512, Rev. St. U. S., are for violation of state élection laws, or, atleast, 
the offenses therein described must be determined by référence to local 
élection laws. With respect to the second objection, it is sufficient to 
say that the writing of a persôn's name on a registration book bas, in 
my opinion, a marked tendency to secure registration for such person or 
persons. It is true that the fraud may be discovered by the registration 
officer or the board of revision, if great diligence is exercised, but the 
tendency of the act to secure a registration for the person whose name is 
so written that will be effectuai on élection day cannot be denied. 

My conclusion is that the demurrer to the indictment is not weU taken, 
and that the same should be overruled. 



Beown Chemical Co. v. Myer and otbers. 
{Circuit Court, E. D. Missouri, B. D. June 80, 1887.) 

TRADE-MAEK — iNFEmQEMEITT — DECKrVING PuBLIC — SlMILAKITT IN NaMES. 

Where the complainant. sold a medicine called "Brown's Iron Bitters," 
whiclihad been compounded by one Brown, and the défendants subsequently 
began to sell a medicine called "Brown's Iron Tonic," prepared under a dif- 
férent formula by anotber Brown, wbo, bona fide, gave it bis name, the bot- 
tles, wrappers, and labels of the défendants bearing no resemblance to those 
of the complainant; and the medicine itself being diatinguished from that 
manufactured by complainant, in the circulars isaued by défendants, held, 
that there was no inf ringement of any symbol, device, or word constituting a 
trade-mark, nor any évidence of fraud or intent to deceive the public; and 
that the mère similarity in the sound of the two names furnished no ground 
for équitable interférence. 

In Equity. 

Rowland Cox and Benjamin F. Rex, for complainant. 

Boyle, Adams & McKeigham, for défendants. 

Thayee, J. This case has been elaborately argued. Under the 
pleadings and proofs, I regard it as, in substance, a proceeding to re- 
strain unfair compétition in trade. It is not a case of infringement of a 
trade-mark, because the testimony does not show that défendant has ap- 
propriated any symbol, device, or word, first adopted by complainant, 
which can be regarded as constituting a trade-mark. Since the year 
1879 it appears that complainant has been manufacturing a remedy 
known and labeled as "Brown's Iron Bitters," at Baltimore, Maryland. 
Défendants, who are wholesale druggists at St. Louis, Missouri, for some 
time past hâve purchased of Lincoln & Co., of Little Rock, Arkansas, 
and hâve been selling in the usual course of business, an article known 
as "Brown's Iron Tonic." Brown's Iron Bitters was originally com- 
pounded by a man by the name of Brown, of Baltimore, Maryland, 
from whom the complainant corporation takes its name and its title to 
the recipe for the bitters. A man by the name of E. L. Brown, re- 
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siding at Little Rock, Arkansas, and at the time a member of the firm 
of liincoln & Co. , devised the formula for " Brown's Iron Tonic" in the fall 
of 1881, and gave the medicine hia name. Brown's Iron Tonic does 
not appear to hâve entered the market extensively until the spring of 
1882, at which time complairiant had spent many thousand dollars in 
advertising Brown's Iron Bitters, and the article was in great demand. 

Complainant's counsel does not, in express terms, assert that the words 
"Brown's Iron Bitters," either singly or coUectively, constitute a trade- 
mark. Such a proposition, if asserted, could not be maintained, as it 
goes without saying that the words "Iron Bitters" are merely descriptive 
of an ingrédient and quality of the article, and for that reason cannot be 
appropriated as a trade-mark, Cancd Go. v. Olark, 13 Wall. S2d;A'nioskeag 
Manufg Go. v. Spear, 2 Sandf. 599; Raggett v. Findlater, L. R. 17 Bq. 
29; Manufacturing Co. v. Traîner, 101 U. S. 54. 

The name "Brown," prefixed to "Iron Bitters," islikewisean ordinary 
patronymic, (and a very common one withal,) and cannot be exclusively 
appropriated as a trade-mark by any one person of that name, although 
a man may be restrained from placing his own name even on articles of 
his own manufacture, under such circumstances and with such devices 
as indicate to the public that they are the goods of some other person 
of that name. In such cases, however, an injunction issues not because 
the name of the person is a trade-mark, but because such conduct is 
fraudulent. Orofi v. Day, 7 Beav. 84; Holloway v. ffolloway, 13 Beav. 
209; Wother^oon v. Currie, L. R. 5 H. L. 508; McLean v. Fleming, 96 
U, S. 251; Levy v. Walker, 10 Ch. Div. 447; Seixo v.Provezende, L.R. 1 
Ch. 195; William Rogers Manufg Go. v. Rogers & S. Manufg Go., 11 Fed. 
Rep. 499. 

It may be furthermore stated in this connection that the proprietors 
of "Brown's Iron Tonic" do not ofifer the article to the public in bottles 
or wrappers that bear any resemblance to complainant's bottles and wrap- 
pers. On the argument of the case it was conceded that the respective 
bottles and wrappers were unlike in form, shape, and color, and that no 
one acquainted with either remedy, as prepared for sale, would be liable 
to mistake it for the other; and from the spécimens exhibited al the hear- 
ing so much, at least, was apparent to the court. As there does not ap- 
pear, then, to hâve been an infringeraent of a trade-mark, and as com- 
plainant's bottles, wrappers, etc., hâve not been imitated so as to deceive 
the eye of any one who is casually acquainted with the appearance of 
"Brown's Irou Bitters," as that medicine is put upon the market, it is 
obvions that complainant's right to relief (if such right exists) rests upon 
rather narrow grounds. The right must be predicated solely on the as- 
sumption that the words "Brown's Iron Tonic" so nearly resemble the 
words "Brown's Iron Bitters"in sound that an ordinary mind would not 
note the différence; and that the use of the former words by Lincoln & 
Co., and by the défendants, tends to deceive persons who hâve become 
acquainted with the réputation of complainant's bitters, but are not fa^ 
miliar with the outward appearance of the packages in which they are 
contained. 
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Without stopping to détermine at this point wliether it is true, as as- 
Bumed, that the words "Brown's Iron Tonic" do deeeive persons who are 
only acquainted with the réputation of complainant's bitters, and with- 
out stopping to détermine the extent of such déception, if any, it is 
proper to inquire, in the firstjnstance,whether a court of equity can law- 
fully enjoin the use of the words "Brown's Iron Tonic," or compel the 
use of other words in their stead, on the narrow ground above indicated. 
That is to say, the légal proposition involved is whether one manufac- 
turer of a patent medicine can be enjoined from using certain words on 
his wrappers merely because they are similar in sound to words which 
hâve previously been appropriated by some other manufacturer, the words 
themselves in both instances being truly descriptive of an ingrédient and 
quality of the medicine, and of the person who originally compounded 
the same, and the packages to which they are applied being totally un- 
like in outward appearance. After a careful anaiysis of the varions dé- 
cisions on the subject, the court bas reached the conclusion that the fore- 
going proposition must be decided in the négative. None of the cases, 
in my judgment, warrant the assuœption that a man may be enjoined 
from giving his own name to a medicine or other article of which he is 
in good faith the manufacturer, although the resuit may be to confound 
the article to some extent in the public mind with a similar article pre- 
viously manufactured by some other person of the same name, unless 
the use of his own name is merdy œlorable, and is accompanied with some 
artifice calculated to further the déception- and mislead the public. 

In the case of Wotherapoon v. Currie, swpra, défendant was enjoined 
from using the word "Glenfield" on his starch, although the same was 
manufactured at " Glenfield." But it appeared that défendant had lo- 
cated his establishment at that place merely to acquire a colorable right 
to the name "Glenfield," and that by so doing he deceived the public 
into the belief that his starch was manufactured by complainants, who 
had previously manufactured starch at Glenfield, and by that name had 
built up a great réputation for their goods. 

In the case of Lee v. Haley, L. R. 5 Ch. 156, the défendant was en- 
joined from using the words "Pall Mail Guinea Coal Co.," although he 
did business in Pall Mail street, and although there were other guinea 
coal companies in London. It appeared in that case, however, that de- 
fendant had previously been manager for the plaintifis, who for a séries 
of years carried on the coal trade in Pall Mail under the natne of the 
" Guinea Coal Co . , " and were frequently called the " Pall Mail Guinea Coal 
Co." 

The case of Seixo v. Provezende, supra, is of the same character. 

Thèse cases certainly carry the law învoked by the complainant as 
far as any cases that can be found, but it is manifest that the principle 
involved in those décisions would not warrant an injunction in the case 
now under considération . In the présent case the word " Brown , " (which 
forms the chief subject of contention,) as employed by Lincoln & Co., 
truly represents a perscm qf that name who, whUe a member of the firm, conv 
pounded the formula, and gave it his name, which it still hears; and in addi- 
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tion to the différences in the bottles, labels, etc., before adverted to, ît 
appearsthat the proprietors of the remedy, as a further mark of distinc- 
tion, use the word "Tonic" instead of "Bitters." Thèse are ail circum- 
stances which tend strongly to rebut the charge that Lincoln & Co. acted 
malo animo, and that thewords"Brown's Iron Tonic" do deceivethe pub- 
lic; and in this respect they distinguish the case at bar from the cases 
last above cited, in which a fraudulent intentwas clearly apparent. 

The case of Hier v. Abrahama, 82 N, Y. 519, which is relied upon by 
complainant's counsel to support the proposition that an injunction may 
be awarded because the words "Brown's Iron Tonic," to the unobservant 
ear, Sound like the words "Brown's Iron Bitters," in reality has no ap- 
plication to the présent controversy. That was purely a case of trade- 
mark. Plaintiffs had adopted an arbitrary word "Pride," and applied 
it to a brand of cigars. Défendants had pirated the word, and the court 
held that they mustbe enjoined from using the same in connection with 
their cigars, even though their labels and brands were in ail other re- 
spects unlike the plaintiffs. On the other hand, as the particular claim 
made by the complainant is that incautious persons may mistake the 
words "Brown's Iron Tonic" for "Brown's Iron Bitters, "because of simi- 
larity in Sound, it is more pertinent to quote one of the closing para- 
graphs in the case of Canai Go. v. Olark, 13 WaU. 327, wherein it is 
said: 

"It is only when the adoption or imitation of what is claimed to be a trade- 
mark amounts to a false représentation, express or implied, designed or inci- 
dental, that there is any title to relief against it. True, it may be that the 
use by a second producer in describing truthfully his product, of a name or a 
combination of words already in use by another, may hâve the effect of caus- 
ing the public to mistake as to the origin or ownership of the product; but if 
it is just as true in its application to his goods as it is to those of another who 
flrst applied it, and who therefore claims an exclusive right to use it, there is 
no légal or n^oral wrong done. Purchasers may be mistaken, but they are not 
deceived, by false représentations, and equity will not enjoin against telling 
thetruth." 

In that case, as in this, complainants, who had long mined and sold 
coal under the name of "Lackawanna Coal," complained of défendant for 
describing and selling coal by the same name. The contention was that 
by the use of the word "Lackawanna" persons were deceived, and bougiit 
defendant's coal supposing it to be plaintiff's product, just as in the prés- 
ent case it is asserted that by the use of the word "Brown," as applied 
to "Iron Tonic," the public are led to mistake the tonic for complainant's 
bitters. The answer is (in the language above cited) that so long as the 
représentation is true, so long as it appears that the mixture is Brown's 
Tonic, and no artifice is shown, as by simulated bottles and labels, or 
other means to deceive the public, equity wiU not enjoin. Whatever 
mistakes may arise because the names of the compounders of the two 
medicines are the same, cannot be remedied by injunction. 

If it was necessary to détermine the further question whether the use 
of the words "Brown's Iron Tonic," under the circumstances shown by the 
évidence, induces any considérable number of persons to buy that rem- 
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edy wlieii they intend to buy complainant's remedy, I should hâve very 
little hésitation in answering thai question in the négative. Complain- 
ant seems to hâve been of the same opinion ■when the tonic was first 
called to its attention. In August, 1882, Lincoln & Co. forwarded a 
bottle of the tonic, as it was prepared for sale, to the complainant, for its 
inspection, stating that the formula had been devised by Mr. E. L. 
Brown, of their firm, and that Lincoln & Co. were manuiactnring the 
tonic. Complainant acknowledged the receipt of the package, and in 
so doing nsed the foUowing language: "We wish Brown 's 'Iron Tonic' 
a snccess, as, upon examination, we cannot see where it can conflict 
with us, except in the multiplicity of the Brown family." 

While this is not conclusive évidence on the point under considéra- 
tion, it is very persuasive proof that the tonic is not liable to be niis- 
taken for the bitters, and vice versa, and there is nothing in the record 
that is calculated to overthrow the conclusion which complainant itself 
forraed before any conlroversy had arisen. Subsequently Lincoln & Co. 
issued a trade circular, in which they drew a very clear distinction be- 
tween the bitters and the tonic as rival remédies, and offered the tonic 
to the trade at a lower price than the bitters, and recommended it as a 
superior remedy. That action on the part of Lincoln & Co. seems tQ 
hâve ruptured the friendly relations before existing between the parties, 
and undoùbtedly led to this litigation. If Lincoln & Co. had not re- 
duced the price of their goods, and recommended them to their custo- 
mers as a better article, ihe conclusion is irrésistible that complainants 
would not hâve complained of any wrong done to themselves or to the 
public by the sale of Brown's Iron Tonic. 

Courts of equity hâve no concem with such acte of compétition be- ■ 
tween rival manufacturers as are disclosed by the circular in question. 
They can only interfère when a manufacturer resorts to some unlawful 
or fraudulent means to confound his own goods in the public mind with 
those of some other dealer. The circular before alluded to did not bave 
the effect of confusing the two remédies in the public mind, and thereby 
inducing persons to buy the "tonic" when they intended to buy the com- 
plainant's bitters ; but, as it seems to me, a directly opposite tendency. 

It is unnecessary, however, to indulge in spéculation on this subject, 
as the bill must be dismissed for the reason first above assigned; that is 
to say, because E. L. Brown, under the circumstances shown, had the 
right to afRx his name to the tonic, and because the mère similarity in 
the Sound of the two names, "Brown's Iron Bitters" and "Brown's Iron 
Toniô," furnishes no ground for équitable interférence. 
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PUETZ >. BeANSFOKD. 
{CHrcuîi Court, E. D. Missouri, E. JD. May 16, 1887.) 

1, Patents fok Intentions— AssiGNMENTS—OiŒ-THna) Intbeest. 

An aBsignment of "one-third of the full and exclusive right to the inven- 
tion, as fully set f orth and desçribed" in a spécification about to be flled, con- 
vejfs a right to a one-third interest in ail patentable de vices desçribed and 
claimed in such spécification, and in ail patents which may be obtained 
therefor. 

2. Samb. 

Where altérations which do not require invention are made in one of the 
devices desçribed in the spécification referred to in an assignment, and a sep- 
arate patent is obtained therefor, such altérations do not withdraw such pat- 
ent from the opération of the assignaient. 
8. Samb— Plug-Tobacco Machines. 

The charger desçribed in patent No. 880,850, for a plug-tobacco machine, 
and claimed in the third claim thereof, is an entirely alflerent pièce of mech- 
anism from the one desçribed in the original spécification for patent No. 
880,849. 
4 Same— Invention— E<itjivai,bnt8. 

There is no invention in substituting a compound lever for a simple one, in 
order to gain an increase of power. 
6. Samb. 

Where a stop mechanlsm, consisting in part of s spring rod operated by 
à lever, and working in and out of a slot or hole in a cog-wheel, had been 
nsed, Tield, that there was no invention in cutting an. incline or taper into one 
side of the slot or hole in the wheel, so that the end of the rod would be 
forced up the incline, and out of the slot, by the forward révolution of the 
wheel, arter the spring rod had been only partially withdrawn by the action 
of the lever. 
6. Samb— Pleading— PABTNBRsrap- LicBNSB. 

The question of whetber or not a défendant has an interest in a patent sued 
on, by virtue of a partnership agreement, or a license to use the invention, 
will not be considered, unless speciflcàlly raised by the pleadings. It is not 
Bufflcient to simply set up want of equity in the bill. 

In Equity. 

This is a suit for the infringement of the third claim of letters patent 
No. 330,850, granted to Tillman Puetz, November 17, 1885, for an im- 
proved plug-tobacco machine. The défendant filed an answer, admit- 
ting infringement, but alleging that it would be inéquitable to enjoin 
him from making, using, and selling machines embodying the device 
desçribed in the third claim of said patent, for the reason that it is for 
substantially the same invention covered by the eighth claim originally 
contained in the application, upon which letters patent No. 330,849 
were granted to the complainant, and that a one-third interest in the in- 
vention desçribed in said application had been assigned to him; and 
that, furthermore, he was a joint inventer with complainant of the de- 
vice in question. The défendant also filed a cross-bill, asking that the 
complainant be compelled to assign to him an undivided one-third in- 
terest in the invention covered by letters patent No. 330,851, granted 
to the complainant, November 17, 1885, for an automatic stop, and 
that letters patent No. 330,850 be declared void. 

The third claim of letters patent No. 330,851 is as follows: 
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"The combination, with a frame and charger operating mechanîsm, of a 
charger consisting of a front part having side pièces secured thereto, a rear 
part fitting between the side pièces, cross-bar secured to the side pièces behind 
the rear part, cross-head in rear of the cross-bar rods, Connecting the cross- 
head to the rear." 

The description of the charger mechanism in the original application 
for letters patent No. 330,849 is as foUows: 

"P, Pï, represents the charger by which the mould is fllled. It is made in 
two parts, connected by the rods, P, outside of side pièces, A, of the table of 
the machine. It is operated by cam, T, on shaft, D, * * * that bear 
against the friction rollers, M, on a yolîe, U, through which the shaft passes, 
and which is connected by a rod, U^, to an arrow, V, on a rock-shaft, V, jour- 
naled to the frame. A, and provided with a cog segment; V^, that engages a 
pinion, V, secured to the shaft, V*, and meshing into a rack, V^, fllling in 
an opening in a table. A*. The rack has an upward projection, V*, secured 
to part P of the charger by bolts, V, that preferably extend the entire Jength 
of this part of the charger as shown in iigures, 6 and 7, for the purpose of 
strengthening it. Secured to this projection, V", by the bolts, V, or other 
suitable means, is a cross-head or plate, V*, extending out through the slots, 
A^, and the ends are perforated to receive the part, P^, on which it moves 
as the charger is operated, the movements in both directions being limited by 
the nuts or projections, P^, P*, on the rods. When the charger is operated 
through the means of its described connection with the shaft; the part, P, is 
moved in the distance between the nuts, P^ P*. Before the part, pi, com- 
mences to move on the plate, V, slides or moves on the rods until it cornes 
to the nuts, P*, and then it carries the rods forward with it, and also the part, 
Pi, of the charger as it is secured to the rods, as shown at P^. The rods are 
supported by and slide in perforated lugs. A', on the side pièces, A^. The 
object of having this additional movement on the part, P, of the charger is 
to compress the tobacco horizontally, " etc. 

The eighth claim of said application was as foHows: 

"In a plug-tobacco machine, the charger made in two parts, one part 
adapted to hâve more movement than the other, to compress the tobacco, as 
specified." 

The other material facts are sufficiently stated in the opinions of the 
court. 

George K. Knight, for complainant. 
Paul BakmeU, for défendant. 

Thayeb, J. This litigation in both of its branches affects three let- 
ters patent issued to the complainant, November 17, 1885, and num- 
bered, respectively, 330,849, 330,850, and 330,851. For convenience, 
they will be hereafter spoken of as patents 49, 50, and 51. There is a 
bUl and also a cross-bilî on file. 

Complainant seeks by his bill to restrain an infringement of the third 
claim of patent No. 50. The défendant by his answer admits that he 
has made two machines which embody the same device covered by the 
third claim of letters patent No. 60, but he allèges that it would be in- 
équitable (for reasons hereinafter stated) to enjoin him from making, 
using, and selling the device described in the third claim of said patent. 
Hefurther avers that he was a joint inveutor with the complainant of 
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the device în question, and, by way of cross-bill, he asks fhat the com- 
plainant be compelled to assign to him an undivided one-third interest 
in tlie invention covered by letters patent No. 51, and for a decree ad- 
judging that letters patent No. 50, on whicli complainant's bill is based, 
are void. 

It will be more convenient to dispose of defendant's cross-bill before 
considering any of the questions raised by the bill and ansvver. Refer- 
ring, then, to that branch of the litigation, it will suffice to say that 
complainant first applied for a patent on a plug-tobacco machine of 
which heclaimed to be the inventer on December 20, 1884. A few 
weeks previous thereto he had formed a partnership with the défendant 
and one Valentine Kerner. With respect to the nature and scope of the 
partnership, it is unnecessary to say more at présent than that the part- 
nership agreement evidently contemplated an assignment to défendant 
and to Kerner, each of an undivided one-third interest in the invention 
subsequently described in complainant's spécifications for a patent filed 
on December. 20, 1884. Accordingly, when an application for the 
patent was drawn, complainant, on the same day, executed an assign- 
ment, whereby he transferred to each of his co-partners "one-third of the 
fuU and exclusive right to the invention, as fully set forth and described 
in the spécifications" accompanying complainant's application for the 
same. 

Without going further into détails of construction, (as the machine 
described by the spécifications was somewhat complicated,) it may be 
stated generally that it was a machine designed to compress loose leaf 
tobacco into plugs of any desired size, and that it consisted of three dis- 
tinct parts, — that is to say, of heavy plungers, with appropriate ma- 
chinery for raising and lowering the same, which were designed to com- 
press leaf tobacco into plugs; of a "charger or feeder," with appropriate 
mechanism to move the charger backward and forward, which was de- 
signed to receive loose Jeaf tobacco, and carry it forward under the 
plungers; — and, ihirdly, of what bas been termed a "clutch and auto- 
matic stop mechanism," which was designed to throw the machine in 
and out of gear at intervais as the charger was being filled. The three 
parts of the machine last mentioned were fully described in the spécifi- 
cations filed in the patent-ofiice on December 20, 1884, to which the as- 
signment in favor of the défendant related, and the several parts were 
substantially claimed by the complainant as his inventions. But, inas- 
œuch as the "clutch and automatic stop mechanism " might be ap- 
plied to other machines besides the plug-tobacco machine described in 
complainant's spécifications, it was held, under a rule of the patent-of- 
fice, that the " clutch and stop mechanism " claimed must be made the 
subject-matter of a separate patent, and could not be covered by a pat- 
ent which also covered the devices shown in other parts of the machine. 
Complainant accordingly withdrew from his application filed on Decem- 
ber 20, 1884, the claim therein made with référence to the "clutch and 
stop mechanism," and eventually, on November 17, 1885, obtained 
letters patent No. 49, covering the residue of his claims; that is to say, 
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covering substantially the " plungers and plunger iriechanism " of hia 
machine, and the "charger and charger mechanism." Prior, however, 
to the grant of letters patent No. 49, complainant made an application 
fora separate patent on a "clutch and automatic stop mechanism," 
which varied only in tivo respects from a similar mechanism described 
and claimed in his original application on December 20, 1884. On 
this latter application, covering a clutch and stop mechanism ordy, he 
obtaineji letters patent No. 51, also bearing date November 17, 1885; 
which letters patent he now claims as his exclusive property. 

The foregoing facts are practically conceded by both parties. Now, 
inasmuch as complainant's assignment of date December 16, 1884, con- 
veyed to défendant a one-third interest in the invention as fully de- 
scribed in the spécifications filed by complainant in the patent-office on 
December 20, 1884, the assignment must be construed as intended to 
cover ail of the inventions described in such spécifications, (and not 
merely a part of them;) and more especially should the assignment be 
construed as covering such devices shown by said spécifications as com- 
plainant at that time claimed to be patentable. The fact that a rule of the 
patent-office prevented the issuance of a single patent covering ail of the 
novel devices disclosed and claimed by the original spécifications for 
patent No. 49 cannot be allowed to restrict the effect of the assignment 
to a conveyance merely of a one-third interest in the invention covered 
by the patent as ultimately issued. Evidently the parties to the assign- 
ment did not intend that it should hâve such limited opération. That 
instrument was intended to embrace ail of the patentable devices shown, 
and especially those claimed by the spécifications therein referred to, 
and it was manifestly drawn upon the assumption that said devices 
could be covered by one patent. There can be no doubt, I think, that 
two independent applications would havebeen filed on December 20, 
1884, and that the assignment would bave been drawn so as to cover 
both sets of spécifications, if the parties had understood that ail of the 
devices could not be covered by a single patent. 

In view of the construction given to the assignment, it is manifest 
that défendant is equitably entitled to a one-third interest in patent 51, 
covering "a clutch and automatic stop mechanism," unless that mechan- 
ism, as described in the spécifications of patent 51, contains such iioVel 
features (not shown by the original spécifications of patent 49) as would 
entitle complainant to a patent as for an improvement on the mechan- 
ism as at first designed; and, even if such novel features are shown by 
the last application for "a clutch and stop mechanism," it would be 
doubtful, under the circumstances of this case, whether complainant 
could in equity be esteemed the sole owner of the invention covered by 
patent 51, inasmuch as an interest in a substantial part of the invention 
had been assigned to the défendant as early as December 16, 1884. It 
is unnecessary, however, to pass judgment on the point last suggested, 
as the court is clearly of the opinion, based upon its own observation 
of the mechanism as well as upon the expert testimony, that no novel 
features aie shown in the "clutch and stop mechanism " described in 
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patent No. 51 whîch were not disclosed in the original spécifications 
filed December 20, 1884. 

The original spécifications and drawings for patent No. 49 show a lever 
fulcrummed to the frame of the machine, and attached near the fulcrum 
to a sliding clutch on the drive-shaft, and attached at another point to 
the end ôf a spring rod. This lever was designed for no other service 
than to throw the machiné into gear when itwas started. A pull at the 
end of the lever would force the sliding clutch into engagemenli with a 
driving puUey on the drive-shaft, and at the same timewithdraw the end 
of the spring rod from a slot or hole in the web of a large cog-wheel,and 
permit it to revolve. The spécifications and drawings attached to patent 
No. 51 show that the patentée (for greater convenience in handling, and 
for the purpose of giving increased power to the lever designed to throw 
■ihe machine into gear) simply added an additional arm or short lever, 
«nd changed the shapeof the original lever by bending the long arm. 
In other words, the sum total of this particular altération in the clutch 
and stop mechanism consisted in the substitution of a compound lever 
for what was before a simple lever. The other altération in the original 
device was even less important. It consisted in cutting an incline or 
"taper" into one side of the slot or hole in the cog-wheel, so that the 
end of the spring rod would be forced up the incline, and out of the 
slot, by the forward révolution of the wheel, after the spring rod had 
been only partially withdrawn by the action of the lever. In my judg- 
ment, neither of those altérations càlled for an exercise of the inventive 
faculty. AÛaniîc Works v. Brady, 107 U. S. 192, 2 Sup. Ct. Rep. 225; 
Thompson v. Boisadùr, 114 U. S. 11, 6 Sup. Ct. Rep. 1042; Hollisterv. 
Bmedia & B. Manufg Go., 113 U. S. 59, 6 Sup. Ct. Rep. 717. 

The idea of substituting a compound lever in place of a simple lever, 
for the purpose of gaining increased power, and under the circumslances 
shown, would suggeet itself readily to the mind of any skilled machinist 
as soon as the necessity for increased power revealed itself; and, with . 
respect to the incline eut into one side of the hole in the cog-wheel to per- 
mit the rod to slide out and the wheel to revolve, it may be said that the 
évidence in the case shows that that particular device, or rather the de- 
vice of beveling one side of the hole for the same purpose, suggested 
itself to the patentée without any apparent study the first time the clutch 
àhd stop mechanism as originally conceived was put to a practical test. 
My conclusion is therefore that the clutch and automatic stop mechanism 
shown by patent No. 51 is practically the same in ail its essential fea- 
tûres as the similar mechanism shown and claimed in the original spéci- 
fications for patent No. 49; that a one-third interest in that invention 
, was assigned to the défendant; and that he is entitled to a decree enforc- 
ing a Gonveyance of a one-third interest in patent No. 51. 

The cross-bill, as before stated, also prays for a decree declaring that 
lètters patent No. 60 are void. This prayer is based upon an allégation 
in the cross-bill that complainant was not the sole inventer of the device 
covered by the third claim of said patent ; that said device is in fact the 
product of the combined inventive skill of the complainant and défend- 
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ant ; and that the former made false représentations to the patent-ofBce 
to obtain a patent therefor in his own name, and as sole inventer. It 
will suffiee to say that the évidence does not satisfy me that this charge 
is well founded. The testimony does not show to my satisfaction that 
défendant took any snch part in the création of the device as would con- 
stitute him, in any proper sensé of the term, a joint inventor with the 
complainant. The patent itsèlf is prima fade évidence that complainant 
was the sole inventor of thé device covered by letter» patent No. 50, and 
the évidence in this case tends to confirm the prestimption, rather than 
to overthrow it. The last prayer of the cross-bill must accordinglybe 
denied. 

What bas been said in treating of the cross-bill, with respect to defend- 
ant's claim that he was a joint inventor with the complainant of the de* 
vice covered by the third claim of patent No. 50, effectually disposes of 
a plea of the same character contained in the defendant's answer by way 
of défense to the bill. 

It is somewhat difficnitto détermine frora the answer the précise nat- 
ure of the other défense of' défenses intended to be made to complain- 
ant's billi In formulàting défenses, as required by the nineteenth fuie 
of this court, défendant contents i himself with the gênerai statemeint 
"that it would be inéquitable, under ail the cireumstances of the caèe, 
to enjoin him from making and selling the device described in the 
third claim of complainant's letters patent No. 50," and that complain- 
ant "is not entitled to équitable relief because he bas not corne into 
equity with clean hands." There is no plea tofthe effect that défendant 
has acquired the right to use and sell the device covered by the third 
claim of patent No. 50 by a grant from the patentée, or under and by 
virtue of any partnership agreement existing between the parties to the 
bill. The fact that such partnership did exist is not even mentioned 
in the answer to the bill, although fréquent référence to such an agree- 
ment has been made in the course of the argument, as though it in 
some manner affected the proper settlement of the controversy.' It 
foUows, therefore, that the court cannot consider any possible rights 
which défendant may bave acquired to make, seU, or use the device cov- 
ered by the third claim of patent No. 50, under the partnership agree- 
ment between the parties, thenature ofwhjich agreement is not stated in 
the answer, or even referred to. 

I may furthermore add, in this connection, that the validity of patent 
No. 50 is not called in question by the answer, nor is complainant's title 
thereto challenged in any other manner than by the plea heretofore 
considered and overruled, to the efPect that défendant was a joint in- 
ventor of one of the devices covered by the patent. So far as the court 
can see, the claim now urged, that complainant has no standing in 
equity to dispute defendant's right to make, use, and vend the device 
covered by the third claim of letters patent No. 50, rests wholly upon 
certain averments in the answer to the effect thàt complainant withdrew 
the claim covering the "clutch and stop mechanism" from the original 
spécifications of patent Nô. 49, and thereafter obtained patent No. 51 on 
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the same device in his own name, and claimed it as his exclusive prop- 
erty, for ibefraudulent purpose of depriving the défendant of an interest in that 
invention to which he had become entitled by virtue of the assignment of 
December 16, 1884. This is apparently the substance of the charge 
against complainant which is supposed to preclude him from ail right 
of redfess for an àdmitted infringement by défendant of the third claim 
of patent No. 50. Now, without stopping to détermine whether com- 
j)laina,nt's acts in the matter referred to were inspired by an actiMÛ fraud- 
ulent intent, it is sufficient to say that it is not perceived how complain- 
ant's çonduct, with référence to obtaining letters patent Nos, 49 and 51, 
can estop him from enforcing his rights under letters patent No. 50, 
which letters patent, for the purposes of this décision, must be regarded 
as the sole property of complainant, and as in ail respects valid. Even 
if it appeared that complainant acted in bad faith towards the défendant 
in the matter of obtaining appâtent in his own name on the "clutch and 
âtop mechanism," how would that fact operate to destroy his rights un- 
der patent No. 60, as to which no fraud is charged in the method of 
obtaining the same? It must be borne in mind that complainant is not 
seeking by his billto enforce any claims under letters patent No. 5l, to 
which the charge of fraud and bad faith solely relates. He is simply 
fasking an injunction against an àdmitted infringement of the third claim 
of patent No. 60, which covers a form of "charger" that was invented by 
him q/i!er the application for patent No. 49 was filed. And, moreover, 
it is not claimed (at least by the answer) that the particular "charger de- 
vice" covered by letters patent No. 60 lacks novelty, or that it was de- 
fccribed in the original spécifications filed on December 20, 1884. 

In deciding the case, the court is, of course, confined to those issues 
which hâve been raised by the pleadings. It may be that the firm of 
Bransford & Puetz became equitably entitled to patent No. 50, as part 
of the firm assets, by virtue of the partnership agreement, or that a 
license to the défendant to use the device covered by the third claim of 
said patent might be inferred from the manner in which the partnership 
business was conducted for a period of several months. - But défendant 
haS' not pleaded property in the invention acquired in virtue of the partnership 
agreement, or a license to use the invention, or any facts which estop the 
complainant from asserting an exclusive right to make and sell the de- 
vice covered by the third claim of the patent in question. The court is 
accordingly precluded from passing judgmenton such défenses, although 
such défenses hâve been in efifeot made in the course of the argument. 

A decree will be entered in complainant's favor on the bill in accord- 
ance with the above views. t 



(May 20, 1887.) 

Thayeb, J. I hâve examined defendant's motion for a rehearing in 
this case fuUy. Défendant insists that his answer to the bill avers, and 
that the proof supports the allégation, that complainant concealed from 
the: défendant the fact that the broad eighth claim contained in the 
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ongînal application for patent No. 49, covering a charger made in two 
parts had been withdrawn before patent No. 49 issued, and inasmuch as 
défendant was the assignée of a one-third interest in the invention shown 
by that application, and inasmuch as complainant thereafter obtained 
patent No.,. 60 in his own name, covering a similar device to that cov- 
ered by said eighth claim, défendant urges that complainant is estopped in 
this proceeding frora enforcing the third claim of patent No. 50, cover- 
ing the charger, as against this défendant. This is the allégation, and 
the proof said to support it, that the court is supposed to hâve over- 
looked when it originally decided the case. Now, it may be conceded, 
for the purpose of this décision, that the défendant haï a perfect right 
to manufacture a machine containing ail the devices shown by the origi- 
nal application for patent No. 49. It may be conceded, furthermore, 
that if the device covered by the third claim of patent No. 50 is sub- 
stantially the same as the device shown by the original eighth claim in 
the application for patent No. 49, that he has a right to make and vend 
chargers constructed according to the spécifications of patent No. 50. 
But the court originally held that the charger, as described in patent 
No. 60, is substantially a différent device from that shown in the draw- 
ings and spécifications of patent No. 49; that it contains features of nov- 
elty, andisnot the same invention as that disclosed in the original ap- 
plication of patent No. 49; and in so holding and so ruling the court is 
of the opinion that it substantially answered the point that is now raised 
by the motion for a rehearing. 

If it should be conceded, for the purposes of this décision, that there 
was an intentional concealment of the fact of the withdrawal of the broad 
eighth claim contained in the spécifications of patent No. 49, 1 am un- 
able to see how such concealment operated to harm the défendant. And 
unless some concealment was practiced which operated to defendant's 
disadvantage, and was a wrongful act, considering the relation of the 
parties, of course the complainant cannot be estopped from asserting his 
rights under patent No. 50. The évidence in this case shows that the 
eighth claim of patent No. 49 was not voluntarily withdrawn. On the 
contrary, it appears that the claim was withdrawn because the patent- 
office insisted upon its being withdrawn, and because the office refused 
to issue a patent covering such a broad claim as the eighth claim in the 
original spécifications. The défendant does not prétend, and the court 
will not assume, that if he had been advised of the objection to the 
claim, that he could hâve induced the patentoffice to make any différ- 
ent ruling thereon. 

Furthermore, the évidence is not sufficient to warrant the inference 
that the complainant withdrew that claim covering the charger for any 
fraudulent purpose. The évidence rather tends to show that complain- 
ant would hâve been very glad to obtain a patenli covering the broad 
eighth claim, and that, in point of fact, he did ail that was in his power 
to obtain a. patent embracing that claim. 

Now, it may be that the défendant in this case was not aware of the 
withdrawal of the claim until a few days before patent No. 49 was issued. 
v.3lF.no.8— 30 
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I am rather inclined to think that he was not aware of it. He does not 
seem to bave paid much attention to the progress of the application for 
that patent, and it appears that he even made some objections to the ex- 
penditures that were being made in the way of expérimenta, with a view 
of improvements upon the machine. He does not seem to bave visited 
the office ôf the persons who were soliciting this patent more than twice 
in seven or eight months, and the évidence, as I take it, rather tends to 
show that he was satisfied with the form of charger that was described 
in the original spécifications for patent No. 49 , and that he did not pay 
much attention to, or take much interest in, complainant's efforts to im- 
prove the device. But, be this as it may, I think the point of the mo- 
tion is answered by the fact found, that the charger described in patent 
No. 50 is an entirely différent pièce of mechanism from that described 
in the original spécifications for patent No. 49, and that it was invented 
subséquent to the application for the original patent, and that it was 
solely the invention of the complainant. I cannot find any testimony 
in the record that will suffice to estop the complainant from insisting 
upon bis rights under the patent No. 50, even as against this défendant, 
unless it be that the partnership between the two parties was of such 
character that, under and by virtue of the same, the défendant became 
entitled to ail the improvements that were made on the machine as orig- 
inally conceived during the pendency of the partnership. As I stated 
theother day indeciding the case, that défense is not pleaded, and the 
court can take no notice of it. 

The motion for a rehearing will therefore be denied. 



American Clay-Bird Co. v. Ligowski Clay-Pigeon Co. (No. 3,728.) 
LiGowsKi , Clay-Piqeon Co. v. Ameeioan Clay-Bied Oo. (Cross- 
Bill.) Same v. Same. (No. 3,729.) 

(Gircuit Court, S. D. Ohio, W. D. 1887.) 

1. Patents fob Inventions— Novelty — " Clat Pigeons " os " Flying Tabgets. " 
The"fl^ing target" covered by letters patent No. 231,919, of September 7, 

1880, to Ligowski, is of the same kind of material, and of the same shape, as 
those covered by letters patent No. 281,183, of July 10, 1883, to Nicholas 
Fischer, and letters patent No. 811,768, of February 3, 1885, to the Ligowski 
Clay-Pigeon Company. The only différence is that under the patent of 1880 
the "target'Ms slottedatornearits periphery, and provided with a détachable 
tongue. Alaler patent to Ligowski (letters patent No. 346,401, of August 
80, 1881) did away with the slot orgroove, and attached a tongue, by glue or 
cément, to the exterior of the periphery. Held that, considering the state of 
the art of f urnishing for marksmen a substitute for live birds, in 1880 and 

1881, the "target" could not hâve been thrown from traps as then made with- 
out the détachable tongue, and that the patents of 1883 and 188ô were void for 
want of novelty, being anticipated by those of 1880 and 1881. 

a. Same— SuiTs Totjching Intbri-ebbnces. 

The fact that the plaintifl to a suit under Rev. St. TJ. 8, § 4918, providing 
for suitB touching interfering patents, is not entitled to a decree for infringe- 
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ment because the patent set up by his bill is anticipated by his own prior 
patents, does not prevent the court from decreeing that the defendant's pat- 
ent is void, as being anticipated by those patents. Under the statnte, the 
court is limited to the question of priority between the interfering patents. 
It may déclare either, but cannot déclare both, void. 
3. Samb— Cboss-Bill. 

Although where a bill is flled under Rev. St. U. S." § 4918, providing for 
ajiits touching interfering patents, affirmative relief may be granted the de- 
fendant without thefiling of a cross-bill, yet, if counsel choose to flle such a 
billathey hâve the right to do so. 

In Equity. 

L. M. Hosea, for American Clay-Bird Co. 

JParkinson & Parhinson, for Ligowski Clay-Pigeon Co. 

Sage, J. The American Clay-Bird Company brings its suit under 
section 4918, Rev. St. U. S., against the Ligowski Clay-Pigeon Com- 
pany, daiming priority of right for patent No. 281,183, granted Nicho- 
las Fischer, July 10, 1883, for flying target, and assigned to the Amer- 
ican Clay-Bird Company, over patent No. 311,768, granted February 
3, 1885, to the Ligowski Clay-Pigeon Company, for ^he same subject- 
matter. This is suit No. 3,728. A cross-bill was filed, claiming pri- 
ority for patent No. 311,768, and praying that patent No. 281,183 be 
adjudged and declared void. A motion to strike this cross-bill from the 
files was overruled, notwithstanding Lockwood v. Oleavdand, 6 Fed. Rep. 
721, for the reason that the provision of section 4918 is that the court 
may adjudge and déclare either of the patents void in whole or in part, 
"on notice to adverse parties, and other due proceedings had according 
to the course of equity;" and the défendant seeks afBrmative relief; and 
although in this case that relief might, under the statute, be atforded 
without the filing of a cross-bill, — that is, as was held in Lockwood v. 
Cleavdand, that a cross-bill is not necessary, — the circuit judge and the 
district judge concurred in the opinion that if counsel chose to file it 
they had the, right to do so. 

No. 3,729, lÂgowski Clay-Pigeon Co. v. Amencan Clay-Bird Co., is a suit 
for infringement of No. 311,768, the patent set up in the cross-bill 
above referred to. Thèse, causes were heard together. Before thèse 
suits were brought there had been an interférence in the patent-office be- 
tween Fischer and Ligowski, which was detennined in favor of the Li- 
gowski patent, and the parties to thèse suits were parties to that contro- 
versy. The description and claims of the two patents in controversy are 
BubstahtiaUy identical, the claims in the Ligowski patent being: 

"(1) A saucer or cup-shaped flying target, formed as a thin shell of clay or 
similar material, suitably hardened, without slot, tongue, or projection, sub- 
stantjally as and for the purpose specifled, as a new article of manufacture; 
(2) a saucer or cup-shaped flying target, having a peripheral flange of uniform 
thickness circumferentially, and without slot or tongue, or provision for the 
attaehment of a tongue or extraneous or spécial handle for propulsion, wliich 
might constitute an impediment to the axial rotation of the target, substan- 
tially as specifled." 

Those of the Fischer patent are: 
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"(1) A cylindrical, cup-shaped flying target, formed as a thin shell of clay 
or similar material, suitably hardened, without slot, tongue, or protection, 
substantially as and for the purpose specifled, as a new article of manufact- 
ure; (2) a cylindrical, cup-shaped flying target, A, having a peripheralflango 
of uniform thicknesscircuinferentially, and without slot or tongue, or provis- 
ion for attachaient of tongue or handlefor propulsion, or which might consti- 
tute an impediment to the axial rotation of the target, substantially as spec- 
ifled." 

There never was a more complète case for an interférence; but, to 
make it still morè interesting, a patent was granted to Ligowski on the 
seventh of September, i 880, more than two years and eight months prior 
to the application for Fischer's patent, the earliest of the interfering pat- 
ents, for a flying target not differing in any essential particular from 
those described and claimed in the interfering patents. It was of the 
same kind of material, of the same shape, and the only difiference is 
that it was slotted at or near its periphery, and provided with a détach- 
able tongue, without which, in the then state of the art of furnishing for 
marksmen a substitutè for live birds, it could not hâve been thrown from 
a trap, and it was particularly worthless for the purpose specifled, if 
thrown by hand. There were two daims in this patent, — one for the 
combination of the tongue and the target, and the other for the target 
itself. 

A patent for an improvement on the invention described and claimed 
in Ligowski's patent of September 7, 1880, was granted to him August 
30, 1881, which describes the same target, without any slot or groove, 
and having a tongue attached by glue or cernent to the exterior of the 
periphery. The claim is only for the tongue, and its attachment to the 
target. The court is limited, in causes brought under section 4918, to 
the question of priori ty between the interfering patents. It may déclare 
either, but cannot déclare both, void. Pmtlarge v. PenUarge, 19 Fed. 
Rep. 817; Lockwood v. devdand, 20 Fed. Rep. 164. 

The finding of the court is that Ligowski was the first to make the 
device covered by the patents. If it be said that he was ànticipated by 
his own patents of September 7, 1880, and August 30, 1881, the answer 
is that Fischer was also so ànticipated. A decree willbe entered declar- 
ing and adjudging Fischer's patent, No. 281,183, void. 

Upon the cause for infringement of patent No. 311,768, (the Li- 
gowski patent,) the court finds that it is ànticipated by the patents before 
referred to, being No. 231,919, dated September 7, 1880, and patent 
No. 246,401, dated August 80, 1881; and the bill is dismissed, at the 
rosts of the complainant. 
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Cincinnati Ice-Machine Co. v. Foss-Schneidee Beewing Co. 
{Circuit Cjurt, S. B. Ohio, W. D. June 3, 1887.) 

Patents fok Inventions — Infeinoement — Icb-Machinbs. 

Letters patent No. 148,675, of March 17, 1874, to Francis V. De Coppet, for 
device for automatically lubricating an ammonia pump or compressor used in 
refrigerating or in manufacturing ice. considered, and held infringed as to its 
second claim by the Linde ice-machine, covered by letters patent No. 328,- 
864, to one Linde. 

In Equity. Bill for injunction to restrain infringement of letters pat- 
ent and for an account. 

Stem & Pech and Arthur Stem, for complainant. 
Dyrenforth & Dyrenforih, for défendants. 

Sage, J. This suit is for infringement of letters patent No. 148,675, 
granted March 17, 1874, to Francis V. De Coppet, for an improvement 
in ice-machines, and assigned to complainant. There are five claims in 
the patent, uut at the hearing the complainant withdrew the charge of 
infringement as to ail except the second and fourth, and they only will 
be considered. The patent is for a device for automatically lubricating 
"an ammonia pump or compressor nsed in refrigerating, or in manu- 
facturing ice. The patentée states in his spécifications that "the am- 
moniacal vapors are drawn by the pump from the refrigerating vessel 
through the pipe, G, [the induction-pipe extending upward vertically 
from the pump,] and are exhausted into the coil of the condenser, D, 
through the pipe, H. The piston of the pump is supplied with the 
lubricant from the closed cup, 8, attached to the induction-pipe. G, be- 
tween the pump and the stop-cock, C. The lubricant passes through 
the valves into the barrel or cylinder of the pump, and any surplus is 
discharged theréfrom, through the exhaust-pipe. H, into the trap, E, 
■which is connected by a dip-pipe, e, with the induction-pipe, G." 
When it reaches the trap, it falls by gravity to the bottom of the trap, 
"the ammoniacal vapor continuing on to the compression coil, for com- 
pression to liquéfaction. To return the glycérine back again to the pis- 
ton packing valves and seats continually, and without loss of the ammo- 
niacal vapor or glycérine, open the cock," which is just above the trap, 
" on the small pipe, e, and the pressure on the surface of the glycérine in 
the trap will force it through the small pipe, e, e, into the induction-pipe, 
G, and from thence as before described; and, when the glycérine be- 
comes deteriorated by absorbing moisture from the ammoniacal vapors, 
it can be drawn ofF at cock, P," which is at the bottom of the trap, 
"for purification, and use again." The piston-rod of the pump "is iu- 
bricated from the covered cup, Z, which is attached to the stufiR.ng-box 
of the head of the pump cylinder, and is also in communication through 
a pipe, 0', with the induction pipe, G." 
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ilie daims relied on are as folio ws: 

"(2) The combination of the cylinder, C, exhaust-pipe. H, trap, E, dip- 
pipe, e, and inductiorî-pipe, G, aubstantiaUy as and for the purpose specifled;" 
"(4) The combination, with the stufflng-box of the pump, of the lubricator, 
Z, pipe, O', and induction-pipe, G-, substantially as and for the purpose speci- 
fled." 

It is c Jmitted that the défendant is, and bas been since prior to the 
bringing of this suit, using what is known as a "Linde Ice-Machine," 
constracted under the Linde patent, No. 228,364, with certain additions 
and modifications. The peculiar feature of the defendant's machine, 
pertinent to this cause, consists in a certain proportionment of the di- 
mensions of the pipes T^hereby the ammoniacal vapor from the refrig- 
erating coils is introduced into the compression cylinder, not as a dry 
gas, but in a moist condition; and by reason of this condition it is 
claimed that ail the requisite eflfects are produced upon the gas by the 
piston and attendant mechanism, without causing heating of the com- 
pressor, thùs obviating the need of extraneous cooling appliances, with 
the attendant disadvantages. It is also claimed by the défendant that 
the moist ammonia vapor is a sufficient lubricator for the compression 
cylinder, and that since oil which enters the compressor must necessarily 
be carried, in greater or less quantity, to the coils, where, by reason of 
its non-conducting properties, it is injurions, it is désirable, if possible, 
whoUy to exclude it from the compressor. This is, however, practically 
impossible, since the stuffing-box has to be lubricated in this as in ail' 
other machinery, and the piston-rod in its reciprocating movement car- 
ries more or less oil into the interior of the cylinder, where it becomes 
atomized, and mixed with the gas, by the high pressure, and would be 
carried into the coils of the condenser and refrigerator in injurious quan- 
tities unless intercepted, and at least the greater portion of it separated 
from the flowing gas before it reaches the coil. 

Accordingly the defendant's exhaust-pipe is provided with a trap sim- 
ilar to that of the complainant's machine. The défendant substitutes 
for the complainant's dip-pipe, e, a small latéral pipe Connecting through 
a stop-cock with the trap, near its bottom, — that is, at about the level 
in the trap to which the complainant's dip-pipe would reach, — and open- 
ing into a vertical cylinder chamber or "extractor" of the same conforma- 
tion as the trap standing beside it. From the top of the extractor an- 
other pipe, also provided with a stop-cock, and of the size of that leading 
from" the trap, extends to and connects with the induction-pipe. 

It is conceded that when both stop-coçks are open, if used for extri- 
cating oil from the trap, and retuming it to the induction-pipe, this 
deviee in the defendant's machine is the mechanical équivalent of the 
complainant's trap and dip-pipe; but it is insisted for the défendant that 
the complainant's deviee was designed and adapted to short-circuit oil, and 
doéfe not, and cannot, in harmony with the rest of the machine, short- 
circuit gas, beyond the trifling quantity that might be imprisoned in the 
oil; and, on the other hand, the defendant's deviee is designed and 
adapted to short-circuit gas, and does not, and cannot, in harmony with 
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the rest of the machine, short-circuit oil, unless, as contended by com- 
plainant, sorae foamy particles of oil still linger in the separated gas, 
and, notwithstanding ail précautions, are carried over with it. 

The defendant's mode of operating its device is, as disclosed by the 
évidence, as folio ws: When it is desired to draw oflF the oil from the 
trap, the stop-cock in the pipe leading from the extractor to the induc- 
■tion-pipe is closed. The stop-cock in thè latéral pipe Connecting the ex- 
tractor with the trap is then opened, and the oil flows freely from the 
trap into the extractor. The stop-cock in the latéral pipe is then closed, 
and the oil in the extractor is allowed to stand at least an hour, and, not 
being subject to the pressure of the constantly incoming gaseous liqoid 
in the trap, the gas carried over into the extractor with the oil séparâtes 
from the oil, and rises above it. The stop-cock at the top of the ex- 
tractor is then slowly opened, and the gas passes into the induction-pipe 
through the small pipe leading from the extractor. The oil is then 
drawn off through a faucet at the base of the extractor. By this means 
the gas— ^which is expensive— is almost entirelyeliminated from the oil, 
and the loss or waste reduced to the minimum. 

To ail this the complainant answers that the défendant has and uses 
its combination, and the introduction of two stop-cocks, and the use of 
the device in a différent way and for a différent purpose, is no justifica- 
tion; especially as the device is capable of being used and opéra ted in 
the way, and for precisely the pUrpose, of the complainant's device. The 
complainant also eontends that, upon the openiqg of the stop-cock in the 
pipe Connecting the extractor with the induètioh-pipe, however carefuUy 
it may be done, the movement of the escaping gas will cause such com- 
motion in the entire contents of the extractor as to carry over to the in- 
duction-pipe, and thence to the cylinder of the compresser, oil sufficient 
to serve as a lubricant, it being required for that purpose, and the môist 
ammonia being of itself insufficient. On this point the expert witnesses 
are in direct conflict, which is not at ail rare. Obviously it would dé- 
pend upon the pressure of the gas. If that be great, it would be prac- 
tically impossible to discharge it without its carrying oil with it. If it 
be small, and the stop-cock be opened gradually and carefully, the gas 
mîght be removed without disturbing the oil. 

The main question involves, first, the validity of the second claim of 
the complainant's patent, — for the combination of the cylinder, exhaust- 
pipe, trap, dip-pipe, and induction-pipe. Every part is old. The trap 
is shown in the drawings, and is referred to in the spécification, but not 
claimed, in the English patent granted Pebruary 6, 1869, to Deefrene. 
for an ice-machine. It was a well-known device long before that date. 
It was not new to supply oil to the interior of the valves and piston cham- 
^>er of the steam-cylinder through the induction or valve passages. That 
is shown in the Badger patent, No. 69,957, of October 27, 1867; the 
Cammeron patent. No. 97,854, November 30, 1869; and the Hinman 
patent. No. 110,040, December 13, 1870. The use of a dip-pipe was 
old at the date of the invention described in complainant's patent. The 
drawiiigs of the Deefrene patent show a horizontal pipe leading from 
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near the bottom of the trap,to the oil supply vessel, mounted above the 
stuffing-box of the compressor, and supplying oil as a lubricant tb the 
piston-rod, and through the stuffing-box to the cylinder. There was gas 
pressure in the Deefrene trap, as in the complainant's trap. There is 
nothing in the spécifications of the Deefrene patent relating to this hori- 
zontal pipe, nor is any connection shown between the oil supply pipe 
and the stuffing-box, but that Is clearly implied. The testimony of De 
Coppet, the inventor and patentée of the patent assigned to complainant, 
carrying his invention back to a date prior to Deefrene's patent, is not 
satisfactory nor sufficient to establish the fact; and, if it were, there is 
not the proper showing of reasonable diligence in perfecting and adapt- 
ing it, and in applying for his patent. It may therefore be stated hère 
that the fourth claim of complainant's patent is anticipated by the Dee- 
frene patent. 

But the second claim reniains to be considered. The device above re- 
ferred to, shown in the Deefrene drawing, is not the mechanical équiva- 
lent of the method shown in complainant's patent for conveying the oil 
from the trap in its machine back to the induction-pipe, and through 
the pipe to the compression cylinder, for the reason stated by defend- 
ant's expert that, when the oil is admitted to the pump cylinder by way 
of the induction valves, those vaïves, as well as the eduction valves, and 
the gênerai interior of the cylinder, are lubricated; but when oil is con- 
veyed into the cylinder by the piston-rod, even though it be in sufficient 
quantity for the interior lubrication, it will manifestly not lubricate the 
induction valves, but only Hie interior of the cylinder and the eduction 
valves. De Coppet's method is the introduction of the oil into the in- 
duction-pipe by the pressure of the eduction-pipe or pump, acting upon 
the oil in the trap through the médium of a dip-pipe. He was the first 
to utUize this pressure in the method and for the purpose stated, and the 
resuit is a constant automatic supply of oil as a lubricant through the 
induction-pipe to the induction valves, the interior of the cylinder, and 
the eduction valves. The conclusion of the court is that the combina- 
tion by which this resuit is eflfected, although the parts of the combina- 
tion are old, displays invention. 

Does the défendant infringe? It has the combination covered by claîm 
two of the complainant's patent, and uses it in an ice-machine con- 
structed and operated upon the gênerai principle of the complainant's 
machine. It is true that, according to the testimony, the défendant 
does not use the combination for the purpose to which it is applied by 
the complainant; but as constructed, and without any change or modi- 
fication, it is capable of precisely the use stated in the complainant's 
patent; and that this circumstance is conclusive upon the question of in- 
fringement is too well settled to require vérification. An applicant for 
a patent is required to state the manner of using his invention, and, in 
the case of a machine, to explain the principle thereof, and the best mode 
in which he has contemplated applying that principle; but is not bound 
to State ail the uses or applications, — ^in many cases that would be im- 
possible, — and he is not limited to those he does state. The patentee's 
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exclusive right îs to the manufacture, use, and sale 6f his invention, and 
for any and ail purposes. 

Let a decree be entered for the complainant upon the second claim of 
his patent, for an inj anction and accouut, and for the défendant upon 
the remaining claims. 



May V, CouNTY of Ralls. Same v. County of Jefferson. Samb v, 
CoTjNTY OF St. Geneviève. 

(dreuit Court, E, D. Missouri, E. D. June 4, 1887.) 

1. Patents fob Inventions — Intkingbment bt CJottntt. 

Under Rev. St. U. S. § 4919, which provides that "damages for the In- 
f riHKement of any patent may be recovered by an action on the case, " a county 
of the State of Missouri may be sued at law for the inf ringement of a patent.* 
3. Bame — State Statdtb of Limitation. 

A State statute of limitation cannot, even in the absence of any fédéral 
Btstute, be pleaded in bar of an action at law for the inf ringement of a patent 

At Law. Demurxer to pétition. 

George H. Knight, for plaintiff. 

George D. Reynolds and Hough, OveraU <fr Judton, for défendants. 

Thayer, J., (praMy.) Thèse cases are actions at law for infringe- 
ment of letters patent. The demurrer on file in each case raises two 
questions. 

The first question is whether a state statute of limitations (in the ab- 
sence of any fédéral statute of limitations) may be invoked in bar of an 
action of this nature. There hâve been diveree rulings upon the ques- 
tion in various circuit courts of the United States, but the question haa 
never been authoritatively passed upon by the suprême court of the 
United States. By an actual count, there are five cases holding the af- 
firmative of the proposition, while there are ten holding the négative. 
Without any référence to the mère number of cases, I think that the 
weight of reason is with the décisions holding the négative of the propo- 
sition, viz., that a state statute of limitations cannot be pleaded in bar of 
actions of this character. I rest my conclusion mainly on the ground 
that actions of this sort are purely statutory, and are created by the laws 
of the United States, and are exclusively cognizable in the fédéral courts. 
A state statute of limitations, in my opinion, can hâve no application to 
actions so created and so cognizable, even in the absence of any fédéral 
statute on the subject. The first question is therefore answered in the 
négative. 

The second question is whether a county of the state of Missouri can 
be sued at law for the infringement of letters patent. Section 4919 of 

'Respecting tbe liability of a connty for infringement of a patent, see May t. County 
«f Juneau, SO Fed. Bep. 241, and note. 
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Revised Statutés of United States provides that "damages for the in- 
fringement of any patent may be recovered by an action on the case in 
the aame of the party interested." It is insisted that counties of this 
state are political subdivisions of the state, and not ordinary municipal 
corporations; that, under the laws of this state, counties can only be 
sued for the enforcement of cdntracts which they are expressly author- 
ized to make, and hâve made; that they hâve not been made liable to 
suits in form ex ddicto; and therefore that an action at law for the in- 
fringement of a patent, which action sounds in tort, and is denominated 
in the statute "an action on the case," cannot be maintained. 

It is very well settled in this state, as ail lawyers know, that counties 
are not liable for acts of omission on the part of county officiais; as, for 
instance, for failure to keep roads and bridges or public buildings in re- 
pair and in a safe condition, and, for injuries sustained in conséquence 
of Buch neglect on the part of county officiais, a suit is not maintainable 
against a county. It has also been held, under certain local statutés 
which prevail in this state, that counties of this state cannot be held as 
upon an implied assumpsit for services rendered in their behaJf which 
hâve proven bénéficiai, and hâve been accepted. So much may be 
conceded; but the concession so made does not meet the question raised 
by this demurrer. Congress has exclusive control over the grant of let- 
ters patent, and may authorize suits for infringement to be brought in 
such form, and against such persons or corporations, as it deems expé- 
dient. It could not authorize a suit for infringement to be brought 
against a state under the èleventh amendment of the constitution, but 
no reason is perceived why it may not authorize a suit against a quasi 
municipal corporation, like a county, which has been created by a law 
of the state, and under state laws may be sued for certain purposes, no 
niatter what may be the peculiar policy of the state with référence to 
relieving counties therein from liability for acts of non-feasance of county 
officiais. A state cannot exempt Counties from liability for infringement 
of letters patent, because exclusive jurisdiction over that subject-matter 
. has been vested in the fédéral government. By section 4919, above re- 
ferred to, suits at law hâve been authorized in the form of case for the 
infringement of letters patent. No exception has been made by act of 
congress in favor of any wrong-doer. The provision is gênerai in its 
terms, and may as well include counties as other corporations or indi- 
viduals. 

The power of congress to authorize suits of this particular kind to be 
brought against counties is, in my judgment, ample. Why should it 
be held, then, that counties are not within the purview of section 4919, 
eupra, but are exempt from such suits, even though they hâve been guilty 
of acts of infringements? A patent is personal property. A county has 
the physical power to appropriate such property. If it does so wrong- 
fuUy, why should it be exempt from liability any more than an indi- 
vidual? As was said in Marsh v. FulUm, 10 Wall. 676, (and alluded to in 
the case of May v. Commissioners of Logan Co., 30 Fed. Rep. 258, 259:) 
"The obligation to do justice rests upon ail persons, natural and artificial; 
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and, if a cotinty obtains the œoney or property of others without au- 
thority of law, the law, independent of any statute, will compel restitu- 
tion or compensation." 

My conclusion (in common with that of several other courts in which 
a similar question has arisen) is that counties in this state are subject to 
actions of this character. 

The demurrers in the three cases will be overruled. 



Archer v. Arnd and otheni. 

{ŒreuU Court, E. J). Missouri, E. B. June 20, 1887.) 

1. Patents fok Inventions — Scopb of Patent — Combination of Old Db- 

viCBs— Mechanical Equivalents. 

Patent No. 103,688, reigsued as No. 7,330, relating to barbers' and dental 
chairs, containing seven éléments, ail of them old, in combination, hM, tbat 
the doctrine of mechanical équivalents must be restricted within reasonable 
limits, and that défendants, who were manufacturing under no patent, and 
who used two éléments which were not équivalent to the devices of the plain- 
tifl, did not infringe his patent. 

2. SAMB— BEISSTJK— VALIDrTY. 

The reisBued patent No. 7,820 is void, as having been issued more than six 
years after the original issae, and as întended to cover separate éléments of 
the combination, and thereby broaden the terms of the original grant. 
8, SaiiIE — DisMissAii withotjt Préjudice. 

In such a case an application for dismissal without préjudice, as to one of 
the défendant manufacturers, was denied. 

In Equity. 

The patent litigated in this case was issued May 3, 1870, to Michael 
Leidecker, of Rochester, New York, under No. 102,688, and reissued 
to Leidecker, September 26, 1876, under No. 7,320. The patent re- 
lated to barbers' and dental chairs. The second claim of the patent 
sued on, the only one held to be infringed, reads: "(2) The toothed- 
block, C, arm, D, spring or springs, K, toggle-arms, E, G, shaft. H, and 
pedal, I, combined with the parts. A, B, of the chair, in the manner 
described, and for the purpose specified." 

Défendants claimed that in the chairs they were manufacturing they 
had no block, C, no toggle-arms, E, G-, and no shaft, H. They ad- 
mitted their use of the other éléments of the combination, but claimed 
a différent use of the arm, D. Their claims fUS to the shaft. H, and the 
toggle-bars, E, G, were as foUows: 

" They hâve not the rock-shaft, p,nd the only possible thing that could be 
construed to be the équivalent of the rock-shaft is the pivot-pin of the seg- 
ment; but this does not rock, nor does it extend to one side of the chair, 
aflording a means for locating thé pedal at the right-hand side of the chair, 
as the patentée speciflcally sets forth as being one of the leading distinctive 
features of his invention. The défendants' pedal is located directly in the 
middle of the chair, and does not hâve the alleged advantage as to locating it 
at the right-hand side of the chair, as specified in the patent. The simple 
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pivot-pin cannot, therefore, be held as an équivalent of the shaft, H, of the 
complainant's patent, as it does not operate in the same way, nor does it pro- 
duce the same, or substantiaily the same, resuit. Neither can the wires Con- 
necting the spring-bolt to the triangle or segment, and Connecting the latter 
to the pedal, be held as the équivalent of the toggle-bars described in the 
patent, because they necessitate the use of the triangle or segment." 

The reissue sued on covered the claim of the principle "of a jointed or 
pivoted lever connection, extending across the bottom of the chair," etc., 
while it appeared that the original patent was for a combination of élé- 
ments, ail admitted to be old. 

Smith & Burgett and S. N. Holliday, for complainant. 

Edward J. O'Brien and George H. Knight, for respondents. 

Thayer, J. The bill in this case is disniissed. For the information 
of counsel, the court states the grounds of its décision briefiy, as folio ws: 

1. Complainant's patent is on a combination for incliniug dentist and 
barber chairs. There are many kindred déviées in use for the same 
purpose. The seven éléments composing thecomplainant's combination 
are ail old. In such cases the doctrine of mechanical équivalents should 
be given a restricted opération, so as to confine the patentée, within rea^ 
sonable lîmits, to the particular combination covered by his patent, and 
not to interfère with the rights of others. Acting on this principle the 
court finds that the bell-crank, and axis of the same, used by the de- 
fendant in-the construction of barber chairs, is not the équivalent of the 
"rock-shaft" described in complainant's spécifications; that the spring- 
bolt employed by the défendant is not the équivalent of the " toggle-arms " 
shown in complainant's patent. The resuit of the finding is that de- 
fendant has not infringed complainant's patent. 

2. The court is furthermore of the opinion that the reissued patent 
upon which complainant sues is void because it was issued more than 
six years after the grant of the original patent, and was evidently in- 
tended to broaden the original invention, and in point of fact has that 
effect. The original letters patent contain but one claim embracing seven 
éléments in combination. In the reissued patent that claim is substan- 
tiaily reproduced as claim No. 2, and two additional claims hâve been 
added. The additional claims found in the reissued letters seem to hâve 
been intended to cover separate éléments of the combination, thereby 
broadening the terms of the original grant after the lapse of more than 
six years, and bring the case within the purview of the foUowing cases, 
to-wit: Miller v. Brass Co., 104 U. S. 350; Mathews v. Machine Co., 105 
U. S. 54; Mahn v. Harwood, 112 U. S. 354, 6 Sup. Ct. Rep. 174. 

3. I also deny the application to dismiss the bili without préjudice, 
as against the défendant Henry Ârud. • 
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The Lizzie Frank. 

HuBLEY V. The Lizzœ Frank and Owner. 

{District Court, 8. B. Alabama. July 6, 1887.) 

1. Shtp— Latent Dbfeçt in Construction— Nbgligencb. 

Where a Véssel is constructed and equipped in the mode usual and custom- 
ary wlth other ve'ssels of like character, and in a mode approved by compe- 
tentjudges and préviens expérience, then, in case of an accident happening 
by reason of a latent defect in the equipment and construction, there is no 
négligence on the part of the owner. 

2. SaMB— DUTY OF OWNBHS TOWAKDS SbAMEN. 

While the ship -owner is bound to provide a seaworthy ship, he is not an 
insurer or warranter of the seamen against latent and undiscoverable def ects 
in the véssel. 
8. SBAiiAN— Injurt in Sbbvicb— Rights cf. 

A seaman who is injured in the service of the ship, without the fault either 
of himself or the ship, can recover no compensation by way of damages f rom 
the ship, but is entitled to be healed at the expense of the ship, even after 
the voyage has terminated, and the seaman is discharged. 
4 Samb— Rbmedy — AdmiraiiTt Praoticb. 

Where a libel is flled by a seaman for damages, and also praying other re- 
lief, the admiralty is compétent to administer a suitable remedy; and, al- 
though the court ûnds no damages due, it may make a decree for such ex- 
penses in healing the libelant as hâve been already incurred. But it cannot 
decree for prospective expenses. 

In Admiralty. Libd for personal injury to seaman on tow-boat in 
Mississippi Sound. 

Hannis Taylor, for libelant. 
R. H. Clarke, for claimant, 

TouLMiN, J. The libel in this case is filed by a seaman to recover 
damages for personal injury while in the performance of his duty on 
board of the tug-boat Lizzie Frank. The libel avers that the cause of 
the accident from which the injury resulted was the imperfect, insecure, 
and négligent manner in which a certain appliance or part of said boat, 
used in towing and designated as the "chock," was fastened; that such 
insecure fastening was a defect in the structure and equipment of said 
tug; and that it broke from its insecure fastening, and struck the libel- 
ant, doirig him serions bodily injury. It is averred that the injury com- 
plained of was through négligence or fault, etc. The claimant says, in 
answer to the libel, that the tug was equipped with ail the apparatus 
and appliances that men of ordinary skill and prudence, engaged in the 
same business, provide their tug-boats with; that respondent used due 
diligence that the s^me should be of sufBcient strength and durability 
to stand the strain neeessarily put upon them in the performance of such 
work as the véssel undertook to do; and that the strain put upon the 
chock in the particular instance was not more than it could bave been 
reasonably expected safely to bear. Respondent dénies that the chock 
was fastened in an insecure, imperfect, or négligent manner; and say» 
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the accident was caused by some latent defect or weakness in the wooden 
frame of the vessel, to which the chock was fastened, and which was 
unknown to him, and to his employés in charge of the vessel, and could 
not hâve beendiscovered by them by the exercise ofreasônable diligence 
and care. He dénies that the injury resulted from any négligence or fault 
of himself or his agent, and avers that libelant was guilty of gross nég- 
ligence in placing himself in the position where he was when he received 
the injury coœplained of, and that he was not required by his duty to 
be there. 

If the libelant was guilty of grosS négligence, as is alleged by respond- 
ent, and respondent was free from fault, then the libelant could recover 
nothing in this case. The proof shows that libelant was inexperienced 
in his position, had been but a short time aboard of the vessel, and had 
never before his employment on this vessel been engaged in a similar 
service. If his position at the time of the accident was a dangerous one, 
it does not appear that it was known to him to be so, or that he had 
any spécial reason to apprehend danger there. When he accepted the 
employment, he had a right to présume that the appliances in use on 
the vessel were reasonably suflBcient and secure. I do not think the li- 
belant, under the circumstances, was guilty of négligence, as is claimed 
by respondent. 

Was there any négligence on the part of the owner of the vessel, or of 
his employés? Négligence is the failure to do what a reasonably pru- 
dent man would ordinarily hâve done under the circumstances of the sit- 
uation. The owner of this vessel was required to use and exercise in its 
construction and equipment the usual and customary means and care 
adopted by reasonably prudent persons in the construction aiid equip- 
ment of vessels of like character. If that was not done by the owner and 
his agents, snch failure would be négligence, and, if the libelant was in- 
jured thereby, the owner would be liable for the damages. Sunney v. 
HoU, 16 Fed. Èep. 880. But if the vessel was constructed and equipped 
with référencé tô the chock, and the chock was fastened in the manner 
and mode that was usual and customary with other vessels of like char- 
acter, and in a mode fully approved by compétent judges and by pre- 
vious expérience, then there was no négligence or fault on the part of the 
owner. The Harold, 21 Fed Rep, 428; The Rheola;i9 Fed. Rep. 926. 

The proof satisfies me that, in ail the détails of the work with référ- 
ence to the chock, the vessel was constructed and equipped, and the 
chock secured, in the usual and customary manner at this port, and in 
the manner approved by compétent judges, and by previous expérience. 
I find, therefore, no négligence or fault on the part of the owner or his 
agents, and that the allégations of the libel are not sustained in this re- 
spect. While the libel allèges négligence, and that the accident and con- 
séquent injury resulted from such négligence, the contention in the argu- 
ment of libelaht's pfoctor is that in the contract of hiring there was an 
implied warranty of seaworthiness of the vessel by the owner; that the 
breaking of the chock was the breaking of the shipin a vital part, — "the 
resuit of an inhérent defect;" and that was évidence of unseaworthiness; 
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and it îs contended that, if the vessel was unseaworthy, there was a breach 
of the implied warranty; and that, the libelant's injury resulting there- 
from, the owner is answerable for the damage occasioned by the defect. 

Assuming, for the présent, that there was an implied warranty of sea- 
worthiness, and that there has been a breach of such warranty by the 
breaking of the chock, it would not necessarily follow that the owner was 
guilty of négligence. A breach of warranty, express or implied, is a 
breach of a contract, express or implied, and a party damaged by such 
breach of contract would bave bis action ex contradu, and it would be im- 
material whether the breaking resulted from négligence or not. There 
may be a breach of warranty without négligence. On the other hand, 
if the damage is daimed to hâve resulted from négligence, then the ac- 
tion is ex ddicto, based on the tort, and it would be immaterial whether 
there, was a warranty or not. The one is based on a breach of contract; 
the other on a breaph of duty. The libel in this case assigns, as the sole 
breach of duty, négligence in the structure and fasteniug of the chock, and 
on this the daim for dams^es is based. Négligence in this regard, as I 
hâve sa,id, is, in my opinion, clearly disproved, and the libelant cannot 
on that ground recover damages; and it is clear he cannot recover dam- 
ages for breach of contract without pleading to sustain bis claim. 

The case of Werk v. Leatkers, 1 Woods, 271, mainly relied on by libelant 
as authority, was where a libel was filed to recover moneys claimed to 
be due under and by virtue of a certain contract of hiring of a steamer. 
The défense was that the steamer was not in perfect order at the time she 
was chartered; that there was a defect in her machinery. The court 
found there was such defect, and that it existed at the time of the charter; 
and held that libelant was not entitled to recover on the principle that 
he taciily agreed that his steamer was in suitable condition for the use 
to which she was to be put, when in fact she was not; that he im- 
pliedly warranted her to be seaworthy, when she was not so, and that, 
although the defect was latent, the owner of the steamer warranted her 
seaworthiness, and was answerable to the freighter for any damage the 
latter might sustain to his goods occasioned by the defect. The libel 
was based on a contract, and the défense to it was based on a breach of 
that contract. According to my view of it that case is wholly unlike 
the one now under considération. 

The principle that the owner of a vessel must answer for the damage 
occasioned by a latent defect in the vessel flows directly from the posi- 
tion that the owner of a freighting vessel is a common carrier, and a 
common carrier is an inmrer against everything but the excepted périls, 
which are the acts of God or the public enemy. It would hardly be 
contended that the owner of a vessel is an insurer of the crew against ail 
injuries or accidents to which they may be exposed, except those occa- 
sioned by the act of God or the public enemy. According to the English 
law, there is no implied warranty of seaworthiness in a contract between 
an owner of a ship and a seaman to serve on board of her. But it is 
eaid that this is répugnant to the American law. On consulting the 
American authorities, we find it stated that the owner, among other ob- 
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ligations to the seaman, is bôund to provide a seaworthy shîp, and that 
this means that at the commencement of a voyage the ship shall be fur- 
nished with ail necessary and customary requisites for navigation, or, as 
the term is, shall be found seaworthy. Seaworthiness includes a com- 
pétent crew. Yet the owner does not warrant to each seaman the com- 
petency of the others. The E. B. Ward, 20 Fed. Rep. 704; Dixon v. 
The Oyrus, 2 Pet. Adm. 411. There is no warranty that a crew shall 
not be négligent, and such négligence is no breach of the implied war- 
ranty to provide a compétent master and crew. 1 Pritch. Adm. Dig. 989. 

By seaworthiness is meant "that the ship shall be in a fit state, as to 
repair, equipment, crew, and in ail other respects, to encounter the or- 
dinâry périls of the contemplated voyage," or, in thelanguage of some of 
the authorities, "that the ship is in a condition in ail respects to render it 
reasonably mfe where it happens to be atthe time referred to," or, as ex- 
pressed by others, "that the ship was, at the commencement of the voy- 
age, in such a state as to be reasonably capable of performing it." The 
question of seaworthiness is to be determined with référence to the cus- 
toms and usages of the port or country from which the vessel sails, the 
existing state of knowledge and expérience, and the judgment of com- 
pétent persons versed in such matters. 

The shipbuilders give it as their opinion that the chock on this tug 
■was well and sufficiently constructed and secured for the contemplated 
service of the vessel, and that the work donc and the materials used 
were according to the gênerai customs and usages of this port. Judged 
by this standard, I find that the vessel was seaworthy; that she was in 
a condition to render her reasonably safe and reasonably capable of perform- 
ing the service in which she was engaged. Indeed, there is no évidence 
to the contrary further than the fact of the accident. But the contention 
is the accident was caused by the breaking of the vessel in a vital part, 
and that this is évidence of unseaworthiness. While the chock of the 
vessel is doubtless a necessary part of its equipment for towage purposes, 
I doubt very much if it can be considered a vital part of the vessel. It 
is not essential to the safe navigation of the vessel, nor a necessary requi- 
site for navigation. However, if a ship breaks in a vital part, and es- 
pecially if it is an old ship, the presumption of seaworthiness, which 
ordinarily obtains, is rebutted. In such case the breaking niay be évi- 
dence of unseaworthiness, but it is not sufiicient to overcome the évi- 
dence to the contrary, such as we hâve in this case. See Dixon v. The 
Oyrus, 2 Pet. Adm. 411; The Titania, 19 Fed. Rep. 101; The E. B. 
Ward, 20 Fed. Rep. 704; Werk v. Leathers, 1 Woods, 271. 

While the owner, then, is bound to provide a seaworthy ship, he is 
not an insurer or warranter of the seaman against latent and undiscover- 
able defects in the vessel. A seaman who is injured or disabled in the 
service of the ship without fault on his own part, is by the maritime law 
entitled to be healed at the expense of the ship, and this after the voy- 
age has terminated and the seaman is discharged. The principle is that 
the seaman is to be cured at the expense of the ship of the injury sus- 
tained in the service of the ship. He is not to receive any compensation 
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«r allowance for the effects of the injury. But, so far as expansés are în- 
curred in the cure, whether they are of a médical or other nature, such 
as for diet, lodging, nursing, or other assistance, they are a charge on and 
to be borne by the ship. The injury niay occasion a temporary or per- 
manent disability, but that is not a ground for indémnity from the 
owner, unless there has been négligence on his part. When the cure is 
completed, at least so far as the ordinary médical means extend, the 
ship and owner are freed from àll further liability. They are not liable 
for consequential damages. The ship is not to pay what may remuner- 
ate the sufferer for his losses, or what in compassion or humanity he 
ttiight demand, but what the law has measured out as the limit of jus- 
tice. Reed v. Oanfiéld, 1 Sum. 195, 202; The Oity of Akxandria, 17 Fed." 
Rep. 390; The W. L. White, 25 Fed. Rep. 503; Brmim v. The D. S. 
Gage, 1 Woods, 401; 2 Pars. Ship. & Adm. 81, note 2. 

The case of The Atlantic, 1 Abb. Adm. 451, implies that the allow- 
ance to the seaman for the expenses of his care and cure terminâtes with 
the voyage, or with his term of service. But I do not think this rule 
consistent with the weight of authority or with justice. This libel was 
filed to recover damages for the injury, but the libel also prays for such 
other relief as equity may require. The principle of the maritime law 
extending to cases circumstanced like this one, admiralty is perfectly 
compétent to administer a suitable remedy. Its jurisdiction having at- 
tached to libelant's claim, and the extent of the compensation being but 
an incident to the possession of the claim, I think it compétent for the 
court to ascertain the amount of expenses incurred by the libelant, and 
to decree an allowance of the same to him. The court can render a de- 
cree for such expenses only as hâve been heretofore incurred, and as 
hâve been shown by the évidence. It cannot decree for prospective ex- 
penses. 

The expenses proven amount to $310, for which let a decree be en- 
tered. 



The Akgxjs. 
National Dredginq Co. v. The Argus. 
(Siatriet Court, B. Delaioare. June 35, 1887.) 

TOWAGE— LOSS OF TOW— LlABILITT. 

The tug Argus left the Delaware breakwater with an océan tow, on a morn- 
ing when no storm signais were up, and at a time when other tugs and vessels 
were going to sea. Later in the day a violent storm, with blinding snow, set 
in, during which the master of the Argus could not flnd a harhor, and deemed 
it unsafe to anchor. Being off a lee shore, he put out to sea, and the tow 
broke loose, and was lost through the stress of the weather. Eeld, that the 
tug was not liable in damages for the loss of the tow, there being no négli- 
gence on the part of the tug, and there being no implied liability under the 
contract of towage for the use of more thau reasonable care and skill iu the 
management of the tow. 

In Admiralty. 

v.3lF.no.8— 31 
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Alfred Driver, Bradford & Vandegrift, and J. Warren CovMm, for libel- 
ants. 

Led 0. BW and Henry R. Edmunds, for respondent. 

Wales, J. This suit is for the recovery of damages alleged to hâve 
been sustained by reason of nnskillful and négligent towage. In the 
month of December, 1882, the libelant made a conlract with the own- 
ers of the tug Argus for the towing of the steam-dredge Ajax and two 
large dredging scows from Wilmington, Delaware, to Norfolk, Virginia; 
where the libelant was engaged in dredging for the United States govern- 
ment. The sum to be paid for this service was $700. The dredge was 
êafely towedto Norfolk, and there delivered to the libelant in the latter 
part of December of the same year. The two scows were a few days 
afterwards towed down to the Ddaware breakwater by another tug be- 
longihg to the respondents, and there anchored on the eveûing of Janu- 
ary 8, 1883. Each scow was 100 feet long, 28 feet wide, 9i feet depth 
of hold, with a carrying capacity of 525 tons, and had cost, when new, 
in 1881, $4,200. They had recently been calked, and put in good 
condition, and were strong and seaworthy. It was a part of the origi- 
nal contract that the Argus would furnish the hawsers to be used in tow- 
ing. No tiine was expressly limited in which the dredge and scows were 
to be delivered at Norfolk, but the contract was ail in paroi, and it was well 
understood that a prompt performance was required and expected. 
Capt. Hallinger, the master of the Argus, went on board the scows im- 
mediately after their arrivai at the breakwater, examined the fastenings 
by which they were attached to each other, fixed ail the chafing gear, 
put more pareeling; on the lines furnished by the libelant, parceled his 
own hawsers, aad intended to start out at once with the tow; but the in- 
dications of the weather being tmcertain, and the sky cloudy, he con- 
cluded to wait until the next morning, when, if the wind should remain 
in the samequarter, north-west, and no storm signais were up, he would 
leave. At about 7 o'clock on the morning of the 9th the Argus did leave 
the breakwater with the scows singled out astern. The first scow was 
at the end of a nine-inch hawser, 75 fathoms long, which was made 
fast on both bits of the scow, at each corner, and came with the bridle 
to the center, and theh to the tug. The second scow was made fast to 
the first one by two lines running from the after-corners of the first to 
the forward corners of the othér, and, when thus attached, they were 
25 feet apart. When the Argus had gone about 25 or 30 miles on her 
voyage, a heavy wîhd sprang up from the N. N. E., rapidly increasing 
to à gale, with a thick driving snow;. storm, which shut out the daylight, 
and rendered navigation along the coast both difficult and dangerous. It 
was during this storm that the scows broke loose from the tug, and were 
lost, the hindermost one going adrift first. One of them was afterwards 
recovered in a damaged condition. The storm was of unusual violence, 
and lasted 21 hours. 

The libelant charges that it was gross and culpable négligence on the 
part of the captain of the Argus (1) to leave the breakwater when he did, 
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with the wind, sky, and weather as they then were, with every indica;- 
tion of an approaching storm; (2) in not coniing to an anchor when the 
wind began to increaseand the storm to grow more violent; and (3) be- 
eanse the lines and hawsers by which the scows were attached to each 
other, and to the tug, were insufficient, and not Securely fastened. 

Although thelaw defining the duties and the extent of responsibility 
of one who undertakes to perfortn a^ towage service was not much de- 
bated by counsel, it may be useful to state it as it has been expressed 
by an authority which must be controUing with this court: 

"An engagement to tow dôes not impose either an obligation to insure, or 
the liability of common carriers. The burden is alvirays upon him who allèges 
the breach of suoh a contract to show either that there has been no attempt 
at performance, or that there has been négligence or unskillf ulness, to his in- 
jury, in the performance. Unlike the case of common carriers, damages sus- 
tained by the tow does not ordinarily raise a presumption that the tug has 
been in fault. The contract reqUires no more than that he who undertakes 
to tow shall carry out his undertaking with that degree of caution and skill 
which prudent navigators usually employ in similar circumstances." The 
Welb, 14 Wall. 414. 

In The Màrgaret, 94 U. S. 496, cited by counsel on both sides, it was 
held that "the tug was not a common carrier, and that the law of that 
relation haa no application hère. She was not an insurer. The highest 
possible degree of skill and care was not required by her. She was 
bound to bring to the performance of the duty she assumed reasonable 
skiU and care, and to exercise them in everything relating to the work, 
until it was accomplished. The want of either, in such cases, is a gross 
fàult, and the offender is liable to the extent of the full measure of the 
conséquences." Such being the admitted law, it is only necessary to 
inquire whether Capt. Hallinger was guilty of a want of reasonable care 
and skill in the management of his tow, in any respect, as charged by 
the libelant. 

And , first, were the state and indications of the weather on the morn- 
ing of the 9th such as should hâve prevented a skillful and prudent nav- 
igator from setting out with a tow of this description? The libelants 
testify that the wind was fresh from the north-east, and that the indica- 
tions of bad weather were so plain that it was unsafe for the Argus to go 
out. Capt. Hammond, of the tug North America, which was lying at 
the breakwater at the time, is positive in his recollection of the direction 
and force of the wind. He says it was blowing from the N. N. E. at 
the rate of 29 miles an hour; but he qualifies bis opinion of Capt. Hal- 
linger's imprudence by saying: "Everybody is not alike in their judg- 
ment. For my part, I don't think I would hâve gone out; but with 
the boat Capt. Hallinger has, with more buo}'ancy than nij-^ own, he 
had, of course, to use his own judgment." The value of Capt. Ham- 
mond's opinion is also impaired by his own action on the 9th. He had 
received a dispatch from Washington on the afternoon of the 8th, noti- 
fying him that a three-masted "schooner was ashore, 13 miles south of 
Océan City. He went first to the signal station on the breakwater, to 
ascertain the state of the weather, and then to the pier (at Lewis) after 
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wreckers and a surf-boat; and, having procured them, he decîded not to 
go out that night, because the weather looked rather bad. But he did 
go out the next morning, about half an hour after the Argus startedj 
thus following the example and confirming the judgraent of Capt. Hal- 
linger. He steamed away 43 miles south, and at about noon came to 
anchor off the beached schooner, and sent his boat ashore; but, before 
he could run aline to the wreck, the storm, which had begun about 11 :30 
A. M., increased so rapidly, and tô such a degree, that he had to aban- 
don the effort to save the vessel, which went to pièces that night. The 
storm was not so bad up to about half past 2 or 3 in the afternoon, and 
before that time you could see some little distance. His anchor dragged, 
and he had to steam out into deeper water. It was a bad , ugly night. 
A good many vessels went ashore, and several lives were lost. The con- 
current testimony of the witnesses on both sides is that the storm was 
extraordinary in violence and duration. Their united memory could 
not t)arallel anotherlike it. Capt. Hammond admits that it would bave 
been "foolishness" to attempt to go back to the breakwater in the night, 
in the teeth of the storm and over shoals, nor is he willing to say that 
it would hâve been prudent for the captain of the Argus to anchor along 
the beach with the scows, in tow. " Qiiestion. It was a very nice ques- 
tion which was thebest forhim that night? Aiiswer. Yes; I guess every- 
body wanted to know a little that night what to do. Out of forty-three 
aboard of my boat I had five that weren't seasick. L. t. 18." 

The Argus and the North America were not the only vessels that left 
the breakwater on that morning, The revenue cutter Hamilton and the 
steamer Hector also went to sea at about the same time, and two schoon- 
ers came out from the bay, or the breakwater, and sailed down the coast. 
The Hector returned early in the afternoon, but the Hamilton kept on, 
and made Lyn Haven roads, inside of Cape Henry, at 9:30 p. m. The 
pilot of the Hamilton, an experienced navigator, and familiar with the 
coast, confirms the statement of Capt. Hallinger that there was nothing 
threatening in the weather when they left. The Hamilton had no spé- 
cial call to go out, and her oâicers did not see any signs of the coming 
storm that raged with such fury later in the day. The pilot thinks the 
wind was from the north, and moderate, at 7 A. m. The record of the 
signal offices and light-house stations, on either side of the bay, show 
some variance as to the direction of the wind. At Cape May point, 15 
miles north-east from the breakwater, the wind, at sunrise on the 9th, 
was light N., with cloudy weather and low surf. At Cape Henlopen 
beacon light, the entry is, "Cloudy, N. W. , [wind,] moderate." At Cape 
Henlopen light-house, at 6 A. m., the wind was N., moderate, cloudy 
weather. At Cape Henlopen station, at sunrise, the entry is, "Fresh 
breeze, north-east, heavy surf, cloudy." 

It would be useless labor to review the testimony in détail. The 
dépositions are unnecessarily numerous. The crews of the North Amer- 
ica and of the Argus corroborate their respective captains, between whom 
there appears to hâve been some feeling of rivalry, if not of enmity. 
Capt. Hallinger's statement is consistent with collatéral facts, and is fairly 
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entitled to crédit. He says that when he leffc the breakwater the wind 
was a little west of north, and moderate. No storm signais were up, 
andhe thought it safe to proceed. He would not hâve started if the 
wind had been from the east, and blowing on shore at the rate of even 
fîve miles an hour. Everything went on well untU he made Fenwick's 
island, about noon, up to which point his course had been south. After 
rounding the island; the wind was more off shore, and he changed his 
course to S. S. W. When he got below the island, a storm of wind and 
snow began, which increased with such rapidity and violence that it was 
impossible for him to return. His only place of shelter, short of Nor- 
folk, was Chincoteague bar, if he could reach it before night; but at 4 
o'clock it began to grow dark, and it was then that the stem scow broke 
loose, and went adrift, the lines having chafed off. Soon after this he 
passed the North America, which was at anchor, and hailed for help to 
pick up the lost scow; but the storm was too violent to admit of aid from 
that quarter. In a short time the snow became so thick that nothing 
could be seen from the tug, and, as he could- not tell whether he was 
above or below Chincoteague inlet, which can only be approached from 
the southward, and its vicinity abounds in shoals, and it was hazardous 
to anchor in shore, he was compelled to haul off into deeper water, where 
he laid to, keeping up steam, and holding onto the remaining scow. It 
was not long before this scow also chafed ofF its hawser, and was lost, 
the tug springing ahead when released from the drag. 

A careful exaraination of the évidence bas led the court to the conclu- 
sion that the charges of a want of reasonable skill and care on the part 
of the Argus hâve not been sustained. The Ai^us was a strong and pow- 
erful tug, built and adapted expressly for océan towing, well equipped, 
and commanded by a master who had had many years' expérience in the 
business. He was unfortunate in encountering an unprecedented storm, 
but he was unable, as were other masters who went to sea at the same 
time, to foresee its coming. He did not insure the towagainst anything 
but his own négligence and recklessness. He used his best judgment in 
forecasting the weather, and cannot be held accountable for the want of 
infallibility. He considered the risk too great to anchor in shore, and, 
in the blinding snow-stomi, he was unable to find a harbor. He had 
the right to consult the safety of his own vessel in préférence to deliver- 
ing the scows safely at Norfolk, and was justified in putting out to sea 
when oflf a lee shore. "The owner of a vessel does not engage for the in- 
fallibility of the master, uor that he shall do in an emergency precisely 
what, after the event, others may think would hâve been the best." 
Lawrence v. Mintum, 17 How. 100; 7%e James P. Donaldson, 19 Fed. Rep. 
266. There is no proof that the hawsers and lines were insufKcient or 
insecurely fastened. The presumptions are ail the other way. The libel 
must therefore be dismissed. 
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The Thomas Melville. 

WiNDMULLEE and another v. The Thomas Melville. 

Levy and another v. Same. 

(District Court, 8. B. Nm York. June 3, 1887.) 

1. Shippin» — Damage to Cargo— PBEsuMPTioNS—BuHDBif op Proof— Unsea- 
woRTHiNEss— Decks Lkaking— Bad Wbathbb. 

Upon proof of injury to cargo by sea-water leaking through the deck, the 
burden of proof is upon the ship to show a sea péril adéquate to cause such 
leaks to a seaworthy ship. This is doue prima facie by gênerai proof of 
seaworthiness, and that there was no leak until just before arrivai, after a 
week of very severe weather. The burden of proof then returns on the libel- 
ant to rebut this presumption, or show some fault in the ship that made the 
" sea péril efHcient. 

3. Samb — Experts. 

On contrary teatimony by experts as to whether a deck properly caulked 
would leak through straining of the ship in severe weather, without visible 
injury to the butts at the side of the ship, and also as respects the mode of 
caulking, he^, that négligence in caulking and unseaworthiness in that re- 
spect, when the ship sai^ed, were not proved. 

8. Admiraltt— Plkading — Amendmbnt at Tkial— New Cause op Action- 
Négligence. 

Upon a libel for damage through négligence specifying unseaworthiness, 
leaky decks, want of proper care and improper stowage, the specifie^tions of 
négligence are in the nature of à bill of particulars. Evidence of a wholly in- 
dependent kind of négligence, or hew kind of damage, as f rom coal-dust, will 
not be admitted at the trial, nor an amendment of the libel, when the circum- 
Btances make it inéquitable, — such as the dispersion of the goods, long lapse 
of time, and loss or defendant's witnesses, no satisfactory explanation ap- 
pearing why the new claim was not made a part of the original libeL 

In Admiralty. 

John Berry, for libelant WindmuUer. 

Evarts, Ohoate & Beaman and T. Qlevdand, for libelant Levy. 

E. B. Oonvers, for the Melville. 

Bkown, J. In October, 1883, the libelants in the above causes 
shipped on board the Thomas Melville, at Trieste, a quantity of prunes 
in casks, boxes, barrels, and kegs, to be delivered at New York. On 
arrivai, many of the packages were found more or less damaged, mainly 
from sea-water. A portion of them had coal-dust on the outside, which 
also penetrated some of the cases. Thèse suits were brought to recover 
the damages. 

The libels charged an unsafe and unseaworthy condition of the vessel, 
so that her decks leaked; and also want of proper care, insufficient dun- 
nage, and improper stowage, to the damage in each case of $2,500. 
Aside from the alleged damage from coal-dust to which I shall refer 
presently, the évidence leaves no doubt that there was damage from sea- 
water to such an extent as to throw upon the ship the burden of proof 
that it arose from a péril of the seas, and not by her own fault. The 
immédiate cause of the damage through sea-water is shown to be leaks 
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in the deck. Thèse leaks were discovered one or two days before the 
vessel arrived in New York, but the weather was so bad that the decks 
could not be caulked. During the week préviens, there can be no doubt, 
upou the testimony, that the vessel experienced very tempestuous 
weather. Her log repeatedly describes in the strongest terms the sever- 
ity of the gales, the high seas, the straining of the ship, and the quan- 
tities of water taken on board; and the same facts are testified to by her 
witnesses. Thèse causes were apparently adéquate to produce the leaks 
in the deck that caused the damage from sea-water. This being shown, 
the burden of proof retums npon the libelants to rebut this, or to show 
some insufficiency or want of care in the vessel, that made those causes 
eflBcient. The libelants bave accordingly sought to show that the upper 
deck seams were insufBciently oaulked, and that the vessel was unsea- 
worthy in this respect on leaving Trieste. 

The évidence on their behalf on this point consists chiefly in the tea- 
timony of experts to the efFect that no straining or working of the ship 
could cause leaks in the deck without also showing the effecta of strain 
at the butts, the rivets, and about the coamings of the hatches; and 
they testify that, on examination, no such effects were visible. The 
inference of insufficient caulking, drawn from this testimony, is con- 
firmed, as it is urged, by the fact that the master admits that he was 
intending to continue further caulking by the ship's carpenter during 
the voyage from Trieste to New York; but that he did not do so for the 
reason that the carpenter died at Trieste, and the master could not there 
obtain another. The claimant's experts, on the other hand, who seem 
to me to hâve equal practical knowledge, testify that there were some 
évidences of straining around the coamings, and that the deck may leak 
from the working or springing of the ship, with no visible injury to the 
rivets, or about the butts or sides. One of the libelant's experts is 
shown to be mistaken in regard to the fuUness of the caulked seams. 
The testimony of others is to some extent discredited by their very évi- 
dent mistake in regard to the ability to caulk parts of seams properly; 
as the testimony of practical men, if not common knowledge, suffi- 
ciently proves the contrary. 

The ship was but 18 months old. She was, in gênerai,^ well built 
and staunch. Ordinarily no very extensive caulking should hâve been 
needed within that time; but it might be made necessary by much time 
spent in a hot climate, or from passing from a hot to a cold climate. 
The Melville had spent about two months in hot régions; but she had 
been once recaulked almost completely on the voyage preceding the 
présent. On this voyage the master had continued the caulking by the 
ship carpenter for still further précaution, and had intended to keep him 
employed in that way. The master, however, states explicitly that this 
was not from any apparent need of recaulking, but from extra care on 
his part. Under thèse circumstances, there is only mère suspicion, not 
a fair inference of fact, that the ship's decks were insufficient for the 
voyage when she left Trieste. The évidence shows that there was no 
leak until after nearly a week 's continuance of very severe weather. 
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Loôking at ail the circumstanCes, I do not think the inference warranted 
that the ship was not in a seaworthy condition on leaving Trieste; that 
is, not reasonably well equipped for the voyage, with her decks caulked 
in the customary manner, so as to be fit to encounter ail the contin- 
geneies of the voyage that were to be reasonably expected. The Titania, 
19 Fed. Rep. 101, 107, 108. There was no such neglect in the exam- 
ination of the ship as was the ground of the décision in The E. 1. Mor- 
rison, 27 Fed. Rep. 136; and no latent defects, as in Hubert v. Recknagel, 
13 Fed. Rep. 912. 

The master and first ofScer were plainly in the habit of keeping watch 
of the deck. They discovered the leak at about the same time, a day or 
two before reaching New York, and they testify that before that time its 
condition and its appearance were good. 

2. The weight of proof, as respects dunnage, is certainly wïth the 
claimants. Mr. Meyers, a very compétent witness, indeed, is the chief 
reliance of the libelants on this point. But he saw only a small portion 
of the cargo. The purpose of his examination was to observe the sea 
damage. He was présent only once, and for a short time only; and his 
observation in regard to dunnage was incidental merely. This is not 
sufficient to overcome the very considérable amount of testimony to the 
contrary given by the claimants. 

3. The damage from coal-dust, as a separate cause of action, is not re- 
ferred to in either of the libels. Aïthough some référence seems to bave 
been made to it by the libelants in dealing with the insurers, and a few 
questions were askèd concerning coal-dust by the claimants in their dép- 
ositions taken in 1883, it was not presented as a separate ground of 
claim in this action until the trial of the cause, more than three years 
after the arrivai of the ship. This was long after the respondent's dép- 
ositions had been coinpleted, and the goods sold and beyond the reach 
of examination. Upon this ground an amendment of the libel to in- 
clude this cause of action was strenuously objected to by the claimants, 
and was disallowed at the trial. Further considération of this point 
does not seem to me to make justifiable the allowance of the amendment 
asked, under such circumstances. Some coal-dust, as the captain states, 
is generally found upon portions of the cargo. The number of casks 
and boxes now claimed to be damaged by coal-dust far exceeds what 
could hâve been stowed in the upper and empty coal-bunker, where but 
a small portion of the cargo was stowed after the bunker was cleaned; and 
spécial care was apparently taken to prevent any injury from coal-dust 
there. It is not shown that any part of the libelants' goods were stowed 
in that compartment. In admiralty causes, where testimony is taken 
upon ail the merits of the case without objection, and no surprise or in- 
jury can resuit to either party, the pleadings will be deemed conformed 
to the proofs. See 'Hie Maryland, 19 Fed. Rep. 551, 557, and cases 
there cited. And so also, where the libel contains only a gênerai charge 
of négligence, and the parties go to trial without any other spécification 
of the kind of négligence, assent to proof of any kind of négligence may 
be inferred. But as the respondent would be entitled, on demand, to 
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have tbe particulars of négligence specified, so, where the libel in con- 
nection with an averment of négligence in gênerai, sets forth the partic- 
ular kind of négligence for which the claim is made, the issue must be 
deemed limited to those particulars as much so as if a bill of particulars 
had been served on demand. To permit an amendment by averring sub- 
stantially a new cause of damage at the trial, where reasonable objection 
appears, cannot be allowed. As a rule, it would be unjust and impolitic. 
McKinlay v. Mmrish, 21 How. 343; The M. M. Caleb, 10 Blatchf. 467, 
471, 472. Such an amendment was recently denied in the case of The 
Keystone, ante, 412. 

In the présent case, not only the great lapse of tîme, and the lâches 
of the libelants in presenting the amendment, but the loss of évidence 
on the claimant's part, and the liability to gross exaggeration in respect 
to a claim not presented in the libel, ail concur in leading me to adhère 
to the view expressed at the trial. 

The libels are dismissed, with costs. 
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Flake and others v. The Jebterson. 

(GireuU Court, E. D. Texoê. March, 1887.) 

1. SHippraa— Cabeibrs— Lobs bt Leakage akd Bbbakagb— Btjkdeh of Pboof. 

A carrier is released by his contract from ail liability for loss foom leakage 
and breakage, when so stipulated, unless his négligence or misconduct co-op- 
erated in the loss. The burden of proof is upon the shipper to show such 
contributory or co-operating négligence. National Bureau of Engraving v. 
The New Orléans, 36 Fed. Rep. 44, foUowed. 

2. Admibalty — Costs — Appbal. 

When the libelant has not properly presented his case by pleadings and évi- 
dence until after it has reached the appellate court, he ought not to recoyer 

COBtS. 

Admiralty Appeal. 

Pardee, J. It being conceded in this case that the loss was from leak- 
age and breakage, from which the carrier was released by his contract, 
unless his négligence or misconduct co-operated in the loss, the burden of 
proof is upon the shippers to show such Contributing or co-operating 
négligence. See National Bureau of Engraving v. The New Orléans, (de- 
cided in this circuit, December, 1885,) 26 Fed. Rep. 44. 

As the case was tried in the district court, this burden of proof was 
not assumed by the shippers, and that court very properly dismissed the 
libels. Since the case came to this court, the libelant and intervenor have 
amended their libels, charging "that, after the barrels of oiland beef had 

'Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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been stowed, covering the bottôm of the vessel around the foremast and 
center case, said vessel took in a large quantity of cernent and plaster in 
barrels from aft the place were the beef and oil was stowed, and caused 
them to be rolled forward to their place of stowage, forward of the fore- 
mast; and in so doing rolled them over and across the barrels of beef and 
oil, without protecting said beef and oil by planks or otherwise, and, by 
such négligent rolling and handling of the cernent and plaster, the bar- 
rels of beef and oil lying below were damaged and broken, causing their 
contents to leak ont, and lose, waste, and spoil the contents thereof ; that 
the barrels of cément and plaster weighed 300 and 400 pounds each, and, 
in rolling over said unprotected beef and oil barrels, thumped and 
bruised them, springing the staves, bulging ont theheads, and breaking 
the chimes; that such manner of loading was négligence for which the 
respondent is liable;" and, to support the case as thus made, a quantity 
of additional évidence has been taken. 

Improper stowage is eliminated from the case, and the case is one 
where thelibelants claim improper handling in stowing, and the respond- 
ent claims insuflBcient packages and périls of the sea. The libelants 
show, by the testimony of the master who superintended the storage, 
that beef and oil were stowed forward, in the bottom of the ship, with a 
dunnage of boards and firewood; that on the beef and oil were stowed 
three tiers of barrels cernent and plaster. "There were no planks placed 
on the bilge of the barrels during the loading of the bther cargo. In load- 
ing this freight after the beef was stowed, it was necessary to roU the 
freight over thèse barrels to get to its proper place, sbmetimes over the 
bilge of the barrels, and sometimes over the ends. There is always more 
or less dunnage scàtteredaroiihd over- the cargo. It Would touch the 
dunnage, and might touch the bilge, or might touch the chimes. There 
were two hundred barrels of cément. The average weight of a barrel of 
cément is 310 pounds." 

As to the condition of the barrels and half barrels of beef, when de- 
livered, Schneider, libelant, says : 

"The most of the consignment was badly damaged, the heads of barrels 
bulged eut, and staves mashed in, causing the beef to spoil by letting the 
brine eut. Some of the barrels were part empty, having bulged out. A great 
many of the chimes and staves were broken. * * • Ail thèse barrels 
were good, strong barrels, and were not old barrels." 

Flake, libelant, says : 

"The barrels were some mashed flat; some had hoops ofE; some had staves 
broken. The barrels were good as any ordinary beef barrels." 

Gibbs, master, says that ail the hoops were on the beef barrels when 
nnloaded, but he saw one barrel with the chime broken. 
As to the oil barrels, Smith, intervenor, says: 

"One barrel had two staves crusHed in on the side. The other barrel had 
the chime broken in, and the hoop brbken off. One half of the barrels of my 
consignment were thickly coated with cernent." 

E. A. Walker testifies : 
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"Thèse two were second-hand old kérosène oil barrels, and were the barrels 
out of which the oil had leaked. Some of tho hoops were rusty, and had 
burst from âge. On one barrel the chime was gone." 

Buchan and Cormille, coopers, examined thèse oil barrels, and say 
they were stout, suitable, etc. 

The évidence of Schneider, Beers, Buchan, Cormille, and Smith is to 
the efFect that the damage could hâve been done to the oil and beef bar- 
rels by heavy weights roUed over them, or dropped on them, without 
care having been taken to support them, or to distribute the weight. The 
respondent produces some évidence that the barrels, both for oil and for 
beef, were old and unsuitable, with rusty hoops and patched staves; but 
there is no difficulty, under ail the évidence in the case, in concluding 
that this défense is wholly untenable. 

The remaining défense, that the damage to the barrels was caused by 
the stormy weather encountered on the voyage, présents more difiBculty. 
There is no doubt the bad weather was experienced, and that the ship 
rolled and pitched; but ail this will not account for the damage, unless 
there was a shifting of the cargo, or such a moving of the cargo, and 
working out of the dunnage, as to leave the injured packages to batter or 
be battered; for both parties claim that the cargo waswell stowed, and 
it must be remembered that chimes and hoops and staves were broken. 

The testimony on this point of shifting cargo, or packages breaking 
loose, is as follows: 

Murra.y, mate, says: 

"When I examined the cargo before unloading, I conld npt notice that it 
had shifted any. There were no marks to show that the barrels had been 
thrown out of place. I did not notice any marks that the cargo had received, 
— any damage from. the rough weather. What I saw of the cargo was well 
packed." 

Gibbs, master, says: 

"From my knowledge, the rolling of the vessel would cause the cargo in 
the hold to work more or less. A vessel could not be loaded In such a way as 
that the cargo could be prevented from working in the hold, altogether, in 
such weather as we bad on this last trip. Such weather as we bad on this 
last trip would cause barrels of beef or oil, stowed in the bottom of a ship, to 
start their hoops or heads. Sometimes à barrel will work entirely around, — 
work bung down. A barrel will sometimes move a very little at a time, — a 
half an inch; but, by constant working, it will move completely around, apd 
be bung down. In unloading the cargo, I could aee where it had shifted a lit- 
tle; just enough to perceive it." 

Hutchings, port-warden, says: 

"I went down the hold, and found the schooner had damaged considérable 
cargo, and I made at that time rather more than the usual inspection, from 
having seen this damage. I made a gênerai survey of everything that I could 
see that was in sight, of ail classes of cargo, and found everything well 
stowed, well dunnaged, and well quoined. The cargo showed that the vessel . 
had labored hard, for some of the cargo was displaced.. It is impossible to 
stow a ship with gênerai-cargo that passes through what we call a gale so 
*ihat the cargo will not move, and the dunnage will not work out. I saw 
where some of the cargo had moved and some of the dunnage had dropped out." 
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Thîs evîdence doea not suiEciently account for tho damage to the oïl 
and beef -barrels, as shown by Schneider, Smith, and others, nor can I 
say that the évidence as to improper handling in New York is clear 
enough to account for the damage. But the impression left on mj^ 
mind, after a careful reading and re-reading of ail the évidence, and after 
mature délibération, is clear and strong that the claimant does not ac- 
count for the damage to the goods, and that the libelants and inter- 
venors do, by the weight of évidence, show it to hâve been caused by 
co-operative négligence of the carrier. A decree should go for the libel- 
ants, Flake & Ce, for $384.04, and for the intervenors, Smith & Bro., 
for value of the oil, $50. 

The libelants and intervenors, not having fully presented their case, 
(pleadings and évidence,) until after the appeal to this court, ought not 
to recover costs. 



La Compania Bilbaina de Navigacion de Bilbao v. Spa,nish-Amee- 
ICAN LiGHT & Power Co.* 

(Diêtriet Court, S. D. New York. June 14, 1887.) 

Charter-Pabtt— PEiNcrPAi AND Agent — Authoeitt Exceeded — Failure to 

RATIPY— CkOSS-SuITS— DiSMISSAL. 

In the charter-party of a vessel were inserted two clauses, one of whicli re- 
quired the vessel to fit up oil-tanks. In signing this charter, the broker for 
the foreign owners exceeded his authority, and this fact was known at the 
time to the charterer's broker. The foreign owners refused to conflrm the 
inserted clauses, while the charterers never receded from their position re- 
quiring their rétention. Nevertheless, the vessel made- one voyage for the 
charterers; but, as soon as the question of the disputed clauses arose, the 
original dispute was renewed. The owners afterwards fltted up the tanks, 
at considérable expense and delay. The owners sued to recover the ex- 
pense of fltting up the tanks, and the charterers brought a cross-suit to re- 
cover their damages because the tanks were not fltted up earlier. Beld, that 
tha written charter never became a binding contract as a whole, though it 
was évidence of the implied contract in the subséquent use of the vessel so 
far as it was adopted without objection; and that neither side could found a 
claim ajgaiost the other on the disputed clauses, upon which they had never 
agreed; and therefore both libel and cross-libel should be dismissed. 

In Admiralty. 

Whiteheâd, Parker & Dexter, for libelants. 
Wingate & CuUen, for respondents. 

Brown, J. The written charter-party, signed by the broker of the libel- 
ants, did not constitute a légal contract binding upon either of the parties, 
because in signing it the broker exceeded his authority, and that fact 
■was communicated at the time to the broker of the respondents. It was 
agreed between the brokers of each party, however, that if the clause re- 
lating to the extension of time to twelve months, and the clause requir- 

' Eeported by Edward G. Benedict, Esq., of tlie New York bar. 
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ing the ship to fit up the oil-tanks at her expeiise were objected to by 
the owners, the matter should be settled by negotiation. 

The respondents, from the first, refused the charter unless the ship 
should fit up the tanks at her expense, and that fact was stated to the 
libelants' broker at the time, and the owners of the ship in England sub- 
sequently refused to confirm the two clauses in the charter as proposed 
by the brokers. Notice of this refusai was given to the charterers, and 
they never consented to waive thèse two clauses. The agreement of the 
brokers was that, upon such a différence, the matter should be settled by 
negotiation. But it never was settled. Neither side apparently wished 
to push the matter to a settlement, though each understood the différ- 
ence. No agreement as to thèse two clauses was ever arrived at, while 
both deemed them material. The subséquent conduct of each shows 
that neither side receded, or intended to recède, frona its position. When 
the vessel arrived, ready for the first voyage, neither party made inquiry 
as to the disputed clauses. The duty of inquiry rested upon each alike, 
if they wished to hâve a fixed agreement. Both, in fact, assented to thé 
use of the ship on the first voyage, without any definite agreement on 
the disputed points, and without the settlement by negotiation that 
had been agreed on by the brokers. The charterers did not object 
because they were not ready to use tanks. When the respondents 
were ready to use the tanks, and required the vessel to fit them Up in 
pursuance of the terms of the charter, the libelants refused to do so. 
The cargo was then taken in barrels, under a stipulation that that might 
be done without préjudice to the rights of either; the respondents claim- 
ing damages for the extra expenses. Subsequently, the owners fitted up 
the tanks, claiming that the expenses would be at the charge of the 
charterers, whUe the latter notified the owners that they would not pay 
for any such expense. 

As the written charter never became a binding contract as a whole, 
for the total want of authority in the broker of the ship-owners to insert 
the two very material stipulations in question, and as the charterers never 
agreed to accept the charter, except with those stipulations, and gave 
prompt notice thereof, and did nothing to mislead the owners, the char- 
ter-party, as such, never became a contract binding upon either. It 
may be referred to, however, as fixing the rights of each in so far as it 
must be presumed to hâve been actuaUy adopted by both parties in their 
subséquent acts, and no further. , The owners' failure to notify the char- 
terers directly for several weeks after the charter had been signed, that 
they refused their assent io the two disputed clauses, was irregular, and 
perhaps somewhat négligent, on their part; but I do not think that ma- 
terial in the resuit, because the charterers were, I think, apprised of the 
verbal refusai of the owners to those terms. Nevertheless, the vessel 
came to the charterers without further request by them, and was ten- 
dered to them by the owners, without attempting any settlement of the 
disputed points. Both alike consented to the first voyage without any 
settlement of thèse différences. It is certain, however, that, as soon as 
any question was made between the niaster and the charterers about the 
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tanks after the first voyage, the original refusai of the owners was made 
known to the respondents, and neither of the parties ever agreed to the 
demanda of the other on this subject. Without either side yielding 
anything to the other as to the charter, the ship was employed , and 
neither side refused further dealings, as they naight hâve done. 

Under that state of things, the terms of the charter must be deemed 
to constitute the implied agreement of the parties in the actual use made 
of the ship, in ail except as to the disputed clauses. Neither party can 
fonnd any claim against the other upon the clauses that the other party 
did not accept, but always and consistently refused to accept; because, 
in the face of such a refusai, no agreement to them can be implied. 
The owners, tberefore, can recover nothing for their expenditures in 
fitting up the tanks to carry oil in bulk; nor can thecharterers, by their 
cross-libel, recover any damages for the tanks not being fitted up earlier. 
For the same reason, also, the owners cannot recover for any time of the 
vessel lost while they were fitting up the tanks. They lose nothing by this 
disallowance, because it does not appear that any more time was required 
to fit up the tanks when the work was actually done, than would hâve 
been required when the vessel was brought over to the charterers. The 
évidence shows that, after the employment of the vessel had begun, 
neither side was désirons of insisting on its légal right to discontinue ail 
further service by reason of the failure of the parties to cometo an agree- 
ment upon the disputed clauses of the written charter. The rights and 
liabilities of the parties are founded, as I hâve said, not at ail upon the 
written çharter-party, but whoUy upon their subséquent conduct in the 
actual use of the ship. The charter-party is applied, by implication, to 
thèse acte, so far as it presumptively indicates the intention of both, and 
no further. There can be no implied promise or obligation in contra- 
diction of the expressed refusai of either. The resuit is that neither bas 
any claim upon the other for the damages set forth by them respectively; 
and the libel and the cross-libel must therefore each be dismissed, except 
as respects the hire unpaid, if any, for the time of the actual use of the 
vessel by the charterers. 



O'Bbien V. New Yoek & Lake Champlain Teansp. Co. 

CDisiriet Cowt, 8. JD. New York. May 18, 1887.) 

ToG AHD ToW-^LAfefi CHAMPiiAiN— Long Tows— Négligence. 

, A tug i^pon Lake Champlain, in taking tows of great length,— nearly 3,000 
feet,— Is bqund, at her own péril, to ta^e précautions, by dividing the tow or 
getting bthér help, as may be necessary, to prevent the tow's swinging far 
out of line,;iD winds not extraordinary, to the damage of the tow by running 
over buoys that mark the channel. 

In Admiralty. 

Hyland & Zohrvsk'k, for libelant. 
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Goodrich, Deady & Goodrich, for claimants. 

Bbown, J, The libel^nt's canal-boat Estella, on the pyart sîde of the 
seventh tier, while being towed up Lake Champlain, received some dam- 
age in passing over Yalchor's reef, a few miles north of Port Jackson. 
From the évidence it is probable that the water over the reef was a little 
deeper than the draught of the canal-boat, but only a few inches deeper. 
The reef was marked by a buoy about a foot in diameter, and I hâve 
little doubt that the injury was caused by the tow's passing over the 
buoy, which was carried beneath the boats, where there was not suffi- 
cient water to prevent grinding the buoy between the bottom and the 
boat, and that this racked the deck beams and stanchions of the boat, 
as testified to, without breaking through the bottom. - 

For the injury thus occasioned the transportation company must be 
held responsible. 

The libelant was plainly without fault. The injury was not a péril of 
the seas; because it could hâve been avoided, it seems to me, by rea- 
sonable prudence and précaution. The tow, before it reached this part 
of Lake Champlain, consisted of 14 tiers of boats, t^P in each tier, upon 
a hawser of about 650 feet> making, altogether,, a length of some 1,900 
feet behind the tug. A high wind from the west came on, which swung 
the tail of the tow some 600 feet opt of line. The channel abreast of 
the reef was some 700 feet wide, besides some additional width of avail- 
able water. There was nothing extraordinary in the wind that came on, 
^though it was strong. Such winds were well-known périls. There 
were various ways in which the manifest danger of sweeping along with 
s, tow of such vast length, thus awung out of line, might hâve Ipeen 
avoided. I cannot see how tows of such perilous length can bejusti- 
fied. They should be divided. The liability of so long tows to sweep 
over tbe.reefs and buoys is plain. If such tows mf\.y be allowed when 
the weathei" is safe, the tug is at least bound to provide against the con- 
tingency of any change of weather .that may happen upon the trip, by 
taking such help as may be available. After this high wind came on, 
the tow might hâve been safely left at Port Jackson, as the wind then 
was; but, if that were not désirable, a helper could hâve been taken on 
to keep the tail of the tow, in place. The récent practice, also, of taking 
boats in Une as they happen to come, without regard to their différences 
of draught, instead of adjusling them so as to préserve their places ,best 
in a long tow, is a practice difficult to support, though adopted to pre- 
vent disputes. It seems plain to me that the prudent regard for the 
jsafety of the boats in the tow, which the law requires of ail tugs, was 
not observed in this case, and that the respondents must be held an- 
swerable. Brower v. New York & Lake Champlain Transp. Cb., Mar. Reg. 
April 7, 1886. 

. There are varions circumstances, however, that cast considérable doubt 
upon the extent of the damage. Having regard to thèse circumstances, 
1 allow the sum of $250 only, with costs. 
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PiNKHAM V. RUTAN.' 

(District Gov/rt, E, D. Pennsyhania. June 80, 1887.) 

Admiealty— LiBEL— EviDEiTOB— Seambn's Wages. 

Evidence will not be admitted to carry a seaman's claim for wages back of 
the date named in the libel, unless tbe libel bas been previously amended. 

In Admiralty. 

Charles Gibbons, Jr., for libelant. 

jS. R. Edmunds, for respondent. 

Butler, J. No question of law îs raîsed. The libelant's right to 
recover something is admitted. He was hired at $25 per month. How 
long he served, and how mOch he was paid, are the only questions of 
fact. In his testimony hô states, at the outset, that he joined the ves- 
sel in November, 1883. He left it in January, 1886. On cross-exam- 
ination, however, he says: "I joined the Billy Redabedee in April, 
1883^: and léfî her in November, 1884. I must hâve joined her in April, 
1884. I made a mistake. I joined the Rutan, as mate, on the seven- 
teenth day of November, 1884." Thiâ is entirely plain. Without 
something more, it would be clear that the charge for services should 
begin with November 17, 1884. After or about the time of the libel- 
ant's discharge from the ship, howéver, the master, who is his father, 
gave him a statement in writing, in which the calcula tion starts with 
January 20, 1884, and is evidenÙy based upon the idea that the libel- 
ant joined the ship in November, 1883, and was paid as he admits, in 
full to January 20th, following the commencement of his services. I 
think it cannot well be doubted that this statement is a mistake. It is 
not entitled to the same force as the libelant's positive allégation that he 
joined the ship in November, 1884. If this was not what the witness 
intended to say, he should hâve corrected it when read over to him. 
It seems, however, to hâve been said in correction of his former state- 
ment, and with full understanding of what he was saying. The state- 
ment in the libel, however, on this subject, is conclusive, so long as it 
stands. Without an amendment in this respect, the libelant cannot be al- 
lowed to go behind the period named. That the libel so states the time 
the libelant is, of course, aware ; and yet no ofFer to amend has been made. 
Commencing the calculation with this date, taking the admission of pay- 
ment in full to January 20th following, and allowing the further crédit 
of $150, alsô admitted, there would be $137.50 due January 4, 1886, 
when the services terminated. As against this, I find the respondent 
entitled to an additional crédit of $100, paid at the breakwater. The 
weight of the évidence is Clearly in favor of this crédit. Martin testifiea 
positively that libelant told him this sum had been paid. To this testi- 
mony the libelant has made no reply. This will leave a balance of 
$37.50, With intèrest from January 4, 1886, for which a decree will be 
eùtered. 

'Eeported by C. Berkeley Taylor, Esq., of the Philadelphia bar. 
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LOCKHAET V. MoEEY.* 

(Circuit Court, E. D. Louisiana. March 14, 1887.) 

1. Removai, of Causes— Pétition fob Exectttobt Process. 

A suit instituted in the state court, on a pétition for executory process on a 
title importing a confession of judgment, is removable to the United States 
circuit court, after executory process has been ordered, and the debtor has 
flled an opposition denying the plaintiflE's right, and asking the revocation of 
the order; the requisite averments as to amount involved and citizenship be- 
ing conceded. 

S, Samb. 

Oppqsitions flled to orders for executory process. under the provisions of 
the Louisiana Code of Practice, do not constitute mare ancillary proceedings 
to a suit already tried and determined. 

On Motion to Remand. 

E. D. White and E. D. Saunders, for plaintiff and motion. 

John D. Eçmse and WiRiafii Grant, for défendant. 

Paedee, J. The question presented by the motion in this case is 
whether a case is removable from the state court to the circuit court, 
where the suit is instituted in the state court on a pétition for executory 
process on a title importing a confession of judgment, executory process 
has been ordered, and the debtor has filed an opposition, denying the 
plaintiff's right, and asking the revocation of the order; the requisite 
showing as to amount involved and citizenship being conceded. It is 
claimed that the order of seizure and sale constitutes a judgment between 
the parties, and that the proceedings thereafter on the opposition are 
merely auxiliary to such judgment. The case of Ralston v. Mortgage Ce, 
37 La. Ann. 193, is cited to support this contention. There is no ques- 
tion that the proceedings above recited constitute in the state court a suit 
of a civil nature, at law or in equity, which has not been but is to be 
tried and determined. Because a judgment is in controversy, is of itself 
no hinderance to the removai of a suit of a civil nature, at law or in 
equity. If a suit has progressed to trial and judgment, it is too late to 
remove it, because ail removals should be before trial. If, after judg- 
ment rendered, a suit is brought to control as to the mode and manner 
of exécution, or even to prevent exécution, there is plausibility and au- 
thority for holding that such subséquent suit is ancillary to the main 
suit, and therefore not removable. But where there has been no trial, 
and the proceedings involve the whole merits, and the -whole matter can 
be transferred, it is difficult to see that the question of removability 
should be affected by the fact that some order previously rendered in the 
case may hâve the dignity of a judgment. In this case, therefore, I am 
inclined to the opinion that the présent case is removable, irrespective 
of the question as to whether the order of seizure and sale amounts to a 
judgment or not. At the same time I take it that the real force and ef- 

'Eeported by Joseph P. Hornor, Esq., of tlie New Orléans bar, 
v.3lF.no.9— 32 
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fect of the order for executory process is that only of an înterlocutory 
order, and having few, if any, of the requisites of a judgment. 

In Levy v. Mtzpatrick, the suprême court of the United States, after a 
full exapiination of Louisiana décisions and the Louisiana Code of Prac- 
tice, held that the order granting executory process cannot be regarded 
as a final judgnient, nor as anything more than a judgment nid. 15 
Pet. 167. 

This court in Boatmen's Sav. Bank v. Wagenspack, 4 Woods, 130, 12 
Fed. Rep. 66, said: 

"The order of seizure and sale, tinless there is opposition, is a final order. 
If thereis opposition, it Isa mère process introductoryto a litigation. « * *" 
Again: " The order for executory process is in form a decree of judgment, but 
it is in substance only an order ese parte. " " Thèse orders are issued in France 
by notariés, who are quasi judicial offlcers." 

And in Weaver v. Mdd, 4 Woods 152, 16 Fed. Rep. 22, speaking of 
the order for executory process: 

"In gênerai practice in this state fLouisiana] it is well understood to hâve 
so little of ' the force of the thing adjudged ' ' that on very sllght occasion the 
whole proceeding is turned into the via ordinaria. Praying for citation, 
praying for a personal judgment, taking testiniony, and praying for a judg- 
ment in answer to an injunction, or on a ruie to dissolve, hâve each been held 
to avoid the fiât, and change the proceeding into an ordinarysuit. The order 
of seizure and sale is rendered upon a title importing a -confession of judg- 
ment, but it by no means has the force of a judgment by confession. In fact, 
prier to the constitution of 1868, nnder statutes of 1861 and 1862, in the major 
part of the state, this order couid be granted by the clerks of the court." 

Thèse décisions are in strict accord with the décisions of the suprême 
court of Loùiàiana: 

"The decree [executory process] is so far a judgment that an appeal will Ue 
from it; but it is not a judgment in the true and légal sensé of the term, and 
posSesses nonerf its features. It issues without citation, décides no issue, 
adjudicates to the party obtaining it no right in addition to those secured in 
his notarial act, and need assign no reasons." 

See Hen. Dig. 655, No. 6. 

As late as the case of Miichell r. Logan, 34 La. Ann. 998, it was held 
as well settled that the order for executory process had "but one élément 
of a judgment, namely, the right of appeal, whieh can be taken either 
from the ordeir of the judge, or from his refusai to grant the process." 
It would seem to be too late to now hold in Louisiana that an order for 
executory process has so much of the nature of a final judgment that 
oppositions filed thereto, under ûie express provisions of the Code of 
Practice, cohstitute mère ancillary proceedings to a suit already tried and 
determined. 

The motion to remaad ia denied. 
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Hax and others v. Caspar and others. (No. 2,086.) 
(Circuit Court, D. Colorado. May 6, 1887.) 

1. Bemovai. of Cause— Sbpabablb Controterst. 

The removal of a cause from a state to the fédéral court does not dépend 
upon thé question of what issue remains to be tried, but must be determined 
by the nature of the cause of action presented in the complaint. If there be 
but one, Involving many défendants, the fact that each makes a separate dé- 
fense does not make separable controversies; nor does the default of one of 
them, or his disclaimer of title to the land in controversy, give a right of re- 
moval to the contesting défendant, who is a citizen of a state other than 
that of the plaintiSs. 

2. 8aj£e— Motion to Rbmand — Pbaoticb. 

The court will not inquire, on a motion to remand a case to the state court, 
either as to the truth of the allégations in the pleadings, or tho sufflciency of 
the complaint or bill as such, or whether it States a good cause of action. 
Thèse matters are for the décision of the court which flually tries the case. 

Bill to Set Aside Decree, etc. 
0. £. LwMeM, for plaintiffs. 
J. A. Beniky, for défendants. 

Brewek, J., (praUy.') In case 2,086 there îs a motion to remand 
which présents something of an interesting question. The facts are 
thèse: There are three plaintiffs and three défendants. One of the de- 
fendants, who seeks the removal, is a citizen of the state of Wisconsin. 
The other défendants, and oiie or two of the plaintiffs, are citizens of 
Colorado. This défendant seeks a removal on the ground of a separable 
controversy between himself and plaintiffs. One of the défendants, 
Catherine Caspar, executed some notes and a mortgage on real estate in 
this city to the plaintiffs. A suit was instituted to foreclose that mort- 
gage, making that single défendant party défendant. Pending those 
foreclosure proceedings, one of the other défendants obtained a sheriff's 
deed on an exécution sale for part of the mortgaged property, and there- 
after oonveyed this property thus purchased to the other défendant, the 
citizen of Wisconsin. Now, this complaint is filed, setting forth the 
fact of that foreclosure proceeding; that one défendant had obtained title 
pending those proceedings, and transferred it to the défendant in Wis- 
consin; alleging that that transfer was without considération; and that 
the défendant in Wisconsin held the légal title in trust for the other two 
défendants, and praying a foreclosure as against ail. It also allèges that 
the défendant, who first obtained the title, put upon the property a frame 
building of the value of $300, and seeks an injunction to prevent its re- 
moval. Service was made on ail three of the défendants. The mort- 
gagor and the party who took the title in the first instance hâve each 
filed disclaimers and demurrers separately, in the one pleading declar- 
ing that they hâve no interest, and by the other that plaintiffs hâve no 
cause of action. The Wisconsin défendant answers, alleging his title, 
and that it wasia bonafide purchase, and now insists that there is the one 
separable controversy between him and the plaintiffs, and that he is a 
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citizen of one state, and they ail are citizens of other states. Waîvîng 
the question as to whether this is a case where technically a disclaimer 
is proper, I assume that the effect of the disclaimer is a confession of no 
interest, — a putling of one's self outside of the case, ashaving no contro- 
versy with the plaintiffs; and it is true that there remains for trial but the 
one-controversy between the plaintiffs and this one défendant in Wiscon- 
sin. But récent décisions of the suprême court hâve materially limited 
what seemed to be the import of the rule in Barfiey v. Latham, 103 U. 
S. 205, and, in effect, say that the removal does not dépend upon the 
question of what issue remains to be tried, but is to be determined by 
the nature of the cause of action presented in the complaint. If but 
one cause of action is presented, involving many défendants, the fact 
that thèse défendants hâve each separate défenses does not make separable 
contre versies. The fact that one of them defaults, and so passes out of 
the controversy, does not leave a separable controversy as to the other 
remaining and contesting défendant. 

The cases to which I refer are, first, Railroad Co. v. Ide, 114 TJ. S. 
62, 5 Sup. et. Rep. 735; Putnam v. Ingraham, 114 U. S. 67, 6 Sup. Ct. 
Rep. 746. In the first case the court say: 

"The flling of sepai-ate answers, tendering separate issues for trial, by sev- 
eral défendants sued jointly in a state court, on a joint cause of action, does 
not dlvide the suit into separate controversies, so as to make it removable 
into the circuit court of the United States, under the last clause of section 2, 
act of March 3, 1875." 

In the second case, of which there is no syllabus, it appears that the 
one défendant, Morgan, who was a citizen of the same state with plain- 
tiffs, was in default. The défendants who had answered were ail citi- 
zens of a state différent from that of the plaintiffs; and the court say: 

"The fact that Morgan bas not answered, but is in default, is unimpor- 
tant. The suit is still on joint causes of action, and the plaintiff, if he sus- 
tains the allégations of his complaint at the trial, wiU be entitled to a joint 
judgment against ail the défendants, The default places the parties in no 
différent position with référence to a removal than they would occupy if 
Morgan had answered, and set up an entirely différent défense from that of 
the other défendants. A separate controversy is not introduced into the case 
by separate défenses to the sarae cause of action." 

Now, under this complaint, there is but the one cause of action stated, 
— that thèse two défendants claim an interest in this property adverse 
to that of the foreclosure proceedings, and to the title which the plain- 
tiffs maintain. It does not state two causes of action, — one against the 
Wisconsin and one against the Colorado défendant. There is but the 
one cause stated, and one relief asked, — a single judgment against both. 
It is true, under the pleadings as they now stand, one of thèse défend- 
ants practically asserts, "I hâve a good title;" and the other says, "I 
am not interestedj" but still the cause of action which is the basis of 
the suit is single. 

Another 'case, which is not exactiy in point, but which throws some 
light on the question, is Insurance Co. v. Huntington, 117 U. S. 280, 6 
Sup. Ct. Rep. 733. 
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There was a creditors' bill to obtain satisfaction of a judgment from 
property upon which were several prior liens. Some of those lien-hold- 
ers having controversies, of course, as to the validity of their liens, were 
of différent states than the complainant, but the suprême court say that 
that makes no différence. The plaintifif had but the one cause of action, 
and that for a decree applying the property to the payment of bis claim 
after satisfaction of thèse prior claims, and it was not a case for reraoval. 

Of course, this opens — and that is fairly to be considered — the possi- 
bility of a plaintiff making improper parties défendant in order to pre- 
vent a renioval. I take it that there is no great danger in this direction, 
however; for if it appears that parties are named parties improperly, for 
the mère sake of preventing a removal, the court would not ignore that 
fact, or refuse a removal. But that can hardly be said to be the case 
hère. The title was taken by one défendant upon exécution sale, and 
he conveyed it to the Wisconsin défendant; and the allégation of the 
oom plaint is that that was a colorable transfer, — one without considéra- 
tion; that really, while the légal tiile is transferred to the Wisconsin de- 
fendant, it is held by him in trust for thèse Colorado défendants. That 
may or may not be true. What may be the truth cannot, of course, be 
determined upon a motion to remand; nor is there any propriety in the 
court how considering the sufficiency of this complaint as a complaint. 
Whether it does or does not state a cause of action is not a question to 
be considered on the motion to remand. That is a matter which the 
court in which the proceedings are finally tried has a right to détermine, 
and no court, upon a motion to remand, ought to consider the suflâ- 
ciency or insufSciency of the bill. It is enough that the plaintiff in the 
state court has stated what seems to be a single cause of action, affect- 
ing, perhaps, differently différent défendants, but still only a single 
cause of action; and that it does not appear that any défendant is col- 
lusively or improperly joined to prevent a removal. 

The motion to remand will be sustained. 



McLean V. Claek and othera. 
{Circuit Court, E. B. Michigan. June 37, 1887.) 
Unitbd States Circuit Court — Jukisdictiok — Citizenship — Coi/X.usrvB 

CONVBTANCB. 

C, a judgment créditer, and also the purchaser of land under an exécution 
sale, conveyed the same to M., his son-in-law, a non-resident, for an interest 
in a worthless patent. Subséquent to his agreement to convey he endeavored 
to obtain possession of the land by proceedings in which lie swore that he 
was the oWner, and entitled to possession. The grantee never saw the land, 
never examined the title, or inquired as to its value, and took no part in the 
suit brought in his name to set aside a fraudulent deed made by the judgment 
debtor. Held, that the convèyance was collusive, and the court had no juris- 
diction. 
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S. WlTMESS— ADTEHSE PaRTF. 

Where a party is called as a witness by the opposite party, the latter îs iiot 
bound by his gênerai statement as to his motives or intention in a particûlar 
transaction, but may draw any inference from his testimony which tlie facts 
stated by the witness seem tû justify. 
3. CloUd on Title — Bill to Rbmove. 

Quœre whether a bill will lie by the purchaser at an exécution sale to re- 
move s cloud from the title. 
(Syllabus by the Court.) 

In Equity. 

This was a bill in equîty by the assignée of a purchaser at an execu- 
don sale to procure the annuïmeut of a deed made by John Clark, de- 
fendant in the exécution, to the défendant Townsend, prior to the sheriff's 
sale. The facts of the case are substantially as follows: On June 9, 

1882, one David R. Shaw recovered a judgment in the Wayne circuit 
court against John Clark, John T. Clark, and UrielOlark, for $4,653.33, 
upon a promissory note made October 29, 1879, and payable 90 days 
after date. At the time this note was made, and until after it had ma- 
tured, John Clark was the owner of certain valuable real estate in the 
county of Lapeer, which, on February 7, 1881, he conveyed to the de- 
fendant Townsend for the nominal considération of $50,002.94. Late 
in June, 1882, an exécution was issued upon this judgment, and levied 
upon thèse lands, and at the exécution sale, September 8th, they were 
bid in by the plaintiff Shaw for the amount of his judgment. In De- 
cember, 1883, the sherifif exeeuted a deed of the lands to Shaw, in pur- 
suance of the statute, and on May 22, 1884, Shaw conveyed the lands 
to plaintiff, a citizen of Ohio, who filed this bill June 14, 1884; alleg- 
ing that the conveyance from Clark to Townsend was fraudaient and 
void, and was made for the purpose of hindering and delaying the credit- 
ors of Clark in the collection of their claims. The case was submitted 
upon bill, answers, and proofs. 

A. 0. AngeU and Otto Kirchner, for plaintiff. 
Geer & WWmns, for défendants. 

Brown, J. a preliminary objection îs taken to the jurîsdiction of 
this court, which we think is fatal. By section 5 of act of March 3, 
1876: 

"If, in any sait commenced in a circuit court, * * * it shall appear 
* * • that such suit does not really and substantially involve a dispute or 
controversy properly within the jurisdiction of said circuit court, or that the 
parties to said suit hâve been improperly or collusively made or joined, either 
as plaintiffs or défendants, for the purpose of creating a case cognizable or 
removable under this act, the said circuit court shall proceed no f urther therein, 
but shall dismiss the suit." 

It is insisted by défendants that the deed from Shaw to plaintiff was 
colorable only, and was not made ham fide, but for the sole purpose of 
conferring jurisdiction upon this court. Let us examine the facts, and 
see how far this contention is supported by the proofs. In December, 

1883, Shaw became the purchaser of thèse lands at exécution sale for 
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$4,863.70. The lands were estimated to be worth $50,000, and were 
incumbered to the amount of about $25,000, besides the conveyance to 
Townsend which this bill seeks to annul. To substantiate the claim of 
collusion, défendants rely solely upon the testimony of plaintifî McLean, 
who was called by theni as k witness, and who swore, in sabstance, that 
he was an attorney of some ten years' standing, residing in Elyria, Ohio, 
and was the son-in-law of David R. Shaw. Before beginning the prac- 
tice of his profession he taught school in Pontiac, in this state, for two 
years. From conversations with Shaw he knew of his suit against Clark, 
and of his levy upon and sale of the lands in question. He says that at 
about Christmas, 1883, while spending the holidays with his iather-in- 
law in Détroit, he had two or three conversations with him about taking 
a deed of thèse lands in exchange for 100 shares of the stock of a certain 
corporatiori which had been formed in Ohio, to manufacture a patented 
combination of a burglar and fire alarm upon a téléphone, and that in 
the May subséquent the deed was sent to him. He never saw the lands, 
and had nd knowledge of them, exceptas they had been described to 
him by Shaw, who told him that there were 1,100 acres, well improved, 
and with a number of buildings upon it. He did not knowin. what 
township the buildings were situated; knew nothing of the state of the 
title, or the prospects of success in the litigation; and was informèd by 
Shaw that the lands were mortgaged to the extent of $25,000, Some 
correspondence passed between them after he left Détroit, but the letters 
were not produced. The deed was sent to him in May, and forwarded 
by him to the register of deeds at Lapeer. He was hère in June or July, 
and consulted an attorney with regard to bringing a suit; but the bill is 
neither signed nor sworn to by him. The only considération for thè. 
transfer was the one-half of plaintiff 's one-third interest in the patent above 
mentioned, which turned out to be worthless. No value was fixed upon 
the patent, nor upon Shaw's interest in the land; but, the patent having 
been made overto the corporation, plaintiff had agreed to convey to Shaw 
100 shares of the stock, the par value being $50 a share. The corpora- 
tion possessed no property besides the patent, and no certificates of stock 
were ever issued, though plaintiff says a mémorandum of the transaction 
was made on the books of the corporation. Notwithstanding the bar- 
gain for this exchange of spéculative properties was consummated in Jan- 
nary,. and nothing remained but the delivery of the deed, in the follow- 
ing March Shaw filed a sworn complaint against Clark, with a circuit 
court, coramissioner in Lapeer county, for the purpose of getting posses- 
sion of thèse lands, in which he stated that the lands were his, and he 
was entitled to the possession of the same. This suit was dismissed by 
the commissioner April 24th. McLean bas taken no part in looking up 
the testimony in this case; but Shaw, without being requested by him, 
has been actively engagea in that pursuit. 

Upon this state of facts we think it cleàr that the transfer in question 
was purely colorable. The case is not unlike those of Hayden v. Manning^ 
106 U. S. 586, 1 Sup. et. Rep. 617, and LMe v. GUes, 7 Sup. Ct. Rep. 
36. It had been decided by the suprême court of this state in Oranson 
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V. Smith, 47 Mich. 189, 10 N. W. Rep. 194, that a bill of this kind 
would not lie jifter a sale upon exécution, but an opposite view had 
been taken by this court in the case of Orendorf v. Budlong, 12 Fed. 
Rep. 24. This furnished a strong motive for such a transfer of Shaw's 
interest as would give this court jurisdictibn. It was hopeless to ex- 
pect to succeed in the state court except by an action in ejectment. 
There was at least a possibility of success hère. The circumstances' at- 
tending the transfer; the total want of knowledge on the part of the 
plaintiflf of the value, situation, and state of the title of the land in 
question, and of the probabilities of success in the suit which he must 
institute to obtain possession; the utter ignorance upon Shaw's part of 
the patent, and ail which perlained to it; the indifférence of McLean, and 
the activity of Shaw in prosecuting this suit; and Shaw's attempt to ob- 
tain possession of the lands subséquent to his bargain with the plaintiff, 
— satisfy us that the deed was given for the sole purpose of vesting this 
court with an apparent jurisdiction. 

It is insisted, however, that as McLean was called as a witness by the 
défendants, they are bound by his statenients that the, transaction was 
bona fide, and that Shaw has no interest in this suit. We do not so un- 
derstand the law. While it is undoubtedly true, as a gênerai rule, that 
a party offering a witness in support of his case represents bim as worthy 
of belief, and will not be permitted to impeach his gênerai réputation 
for truth, or impugn his credibility by gênerai évidence, he has never 
been considered as bound by his gênerai statements as to motives or in- 
tention^ or his hona fides in a particular transaction, but may draw any 
inference from his testimony which the facts stated by the witness seem 
to justify. Particularly is this true where the party is compelled to 
prove his case from the mouth of the opposite party, who may be pre- 
sumed to be hostile to him. In a simikr case, (_Chandler v. Tovm of At- 
tîca, 22 Fed. Rep. 625,) Judge Wallace held, in passing upon a simi- 
lar issue, that the court was "at liberty to disregard the testimony of the 
parties, so far as it is incredible, and to interpret the transaction in a 
way consistent with the ordinary conduct and motives of business men." 
If the story of the witness be consistent in itself, the party calling him 
is to a certain extent bound by his testimony; but, if his récital of facts 
is inconsistent with his theory, the court is at liberty to drawitsown in- 
ference from them. If there be anything to the contrary in the case of 
Tarsney v. Turner, 2 Flip. 735, decided by the late circuit judge, we are 
compelled to enter our respectful dissent. Kavanagh v. WUson, 70 N. 
Y. 177: Koehkr v. Adler, 78 N. Y. 288; In re May, 1 Fed. Rep. 737. 

The view we bave taken of the plaintiff's title to thèse lands renders 
it unnecessary to eonsider the further question, whether a bill will lie by a 
purchaser at an exécution sale to remove the cîoud from his title. In 
the case of Orendorf v. Budlcng, 12 Fed. Rep. 24, we held, in accord- 
ance with what we believed to be the great weight of authority, that 
such a bm was maintainable; but the récent case of U. S. v. WUson 
118 U. S. 86, 6 Sup. et. Rep. 991, suggests a grave doubt whether, 
îf this question were presented to the suprême court, it would not 
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hold that an action in ejectment was a full, complète, and adéquate rem- 
edy at law. 

A decree will be entered dismissing the bill, with costs. 



Richards and others v. Incorporated Town ot" Rock Rapids. 
{Circuit Court, JV. D. loma, W. D. May Term, 1887.) 

1. Fbdbbai, CîoirRTS— Jubisdictiok— Law of United States. 

When a complainant invokes the protection of a law of the United States, the 
fédéral courts hâve jurisdiction, when it is apparent that the case dépends 
upon a construction of that law. 

2. Eemoval of Causes — Waitbr oi' Biqht. 

A party does not waive the right of removal by remaining in the state court, 
and contesting the case on the merlts, if the state court, upon due application, 
wrongfully ref used to order a removal of the cause. 

8. Same — Whkn mat be Claimbd. 

The right of removal is not def eated or lost if the pétition theref or is filed 
in the state court after motion made, the décision ol which does not afEect 
the merits of the controversy. 

4. Taxation — National Bank Shakes — Othek Capitai,. 

' Section 5219, Rev. St. U. S., provides that shares in the national banks may 
be subjected to the imposition of a state tax, but the same shall not be at a 
greater rate than is assessed upon other moneyed capital in the hands of in- 
dividual citizens of such state. Under this section, before the asseasment of 
the shares in a national bank can be held invalid, it must be shown that there 
is in f act a higher burden of taxation imposed upon money thus invested than 
is imposed upon other moneyed capital, and it is insufficient to show merely 
that the state laws provide a différent mode or manner of taxing moneyed 
capital invested in savings banks or other corporations. 

6. Same. 

Sections 818-820, Code lowa, providing for the taxation of the shares of na- 
tional banks, and chapter 60 of the Laws of 1874, providing for the organization 
of savings banks, and enacting that the shares of stock therein are taxable, but 
that deposits are not, are not in contravention of section 5319, Rev. St. U. S., 
there being no discrimination against national banks, or the capital therein 
invested. 

6. Same — Déduction of Indebtedness. 

The owners of shares in national banks are, under section 5219, Rev. 8t. U. 
8., entitled to the right of déduction given to tax-payers under section 814 of 
the Code of lowa, which provides that from the gross amount of money and 
crédits held by one liable to taxation may be deducted ail debts due and owing. 

In Equity. The opinion states the facts. 

E. C. Roach and J. H. & G. M. Swan, for complainants. 

J. M. Parsons, for défendant. 

Shiras, j. The complainants, who are the stockholders in the First 
National Bank of Rock Rapids, taking exception to the assessment made 
of their shares of stock by the assessor of the incorporated town of Rock 
Rapids, and to the action of the mayor and trustées of said town, acting 
as a board of equalization, in refusing to reduce the assessment made, 
took an appeal from the board of equalization to the circuit court of 
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Lyon couùty, lowa, and in that court filed a pétition, setting forth the 
grounds upon which it was claimed the assessment was unequal, invalid, 
and contrary to the true meaning of section 6219 of the Revised Statutes 
of the United States, making the town of Rock Rapids défendant to such 
pétition. The défendant appeared, and filed a motion to dismiss the ap- 
peal, and to strike the pétition from the files, which was overruled ; and 
thereupon the complainants filed a pétition for the removal of the cause to 
the fédéral court, on the ground that the amount involved exceeded 
$500, and the question arose under the lawa of the United States. The 
state court refueed to grant an order of removal, and proceeded, against 
the objection of complainants, to the hearing of the cause, holding that 
complainants were not entitled to the relief sought. Complainants ap-; 
pealed from the order refusing the removal to the suprême court of the 
state, and also filed a transcript ôf the record in this court, and défend- 
ant now appears, and moves that the cause be remanded to the state 
court. 

The first ground alleged in support of the motion is that it does not 
appear that there is involved a question arising under the constitution 
and laws of the United States, and, as the parties are citizens of the 
same state, this court has notjurisdiction. The main contention on part 
of complainants is that the assessment complained of violâtes the provis- 
ion of section 5219 of the Revised Statutes of the United States, in that 
complainants' shares in said National Bank are assessed at a rate greater 
than is assessed upon other moneyèd capital, and this présents a fédéral 
question. The complainants invoke the protection of this section, and 
their case dépends upon the construction thereof. RaUroad Oo. v. Ms- 
aimppi, 102 U. S. 135; Starin v. iVéw York, 115 U. S. 248, 6 Sup. Ct. 
Rep. 28; Bailroad Go. v. Oalifomiai 118 U. S. 109, 6 Sup. Ct. Rep. 993. 

It is also urged that the right of removal was lost to complainants^ ■ 
because they contested the case in the state court after the refusai by 
that court of the pétition for removal. It has been repeatedly held by 
the suprême court that a party does not waive the right of removal by 
remaining in the state court, and contesting the case on the merits, if 
the state court, upon due application, wrongfuUy refused to order a re» 
moval of the cause. Insurance (h. v. Dwnn, 19 Wall. 214; Removal Cases, 
100 U. S. 457; RaUroad Co. v. Koontz, 104 U. S. 5. 

The last ground urged in support of the motion to remand is that the 
pétition for removal was not filed in time, because the motion to strike 
the pétition from the files had been made and refused. That a party 
shall not be allowed to experiment in his case in the state court, and 
then, if the rulings are adverse to him, remove the case, is settled by 
the décision in Removal Cases, supra; and in Alley v. Nott, 111 U. S. 472, 
4 Sup: Ct. Rep. 495, and Scharf v. Levy, 112 U. S. 742, 5 Sup. Ct. 
Rep. 360, it is held that, after a hearing and décision upon a demurrei 
which attacks the suflSciency of the bUl, it is too late to apply for a re- 
moval under the act of 1875. 

The record in this cause does not show that the facts bring the case 
within the rules thus announced. The motion to strike is not contained 
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în tiie record, aud there is nothing to show the grounds upon which it 
■was based. The complainant did net file the motion, nor does it ap- 
pear that in any way the merits of the controversy could hâve been pre- 
sented thereby. It is not every motion or every demurrer that will hâve 
the eflfect of defeating the right of removal, under the principles laid 
down in the cases just cited, but only such as in their décision require 
the court to consider and décide some question affecting the merits of the 
controversy. It not appearing that the motion to strike was of this 
character, it cannot be held that, because the pétition for removal was 
not filed until after this motion had been disposed of, the right of re- 
moval had been lost. The motion to remand must therefore be over- 
ruled; and this bringg us to a considération of the merits of this cause, 
the same being submitted upon the pleadings and agreed statement of 
facts. 

Counsel for complainants rely upon three propositions as grounds for 
relief, the first being that sections 818, 820, Code lowa, providing for 
the taxation of the shares in the national banks, and chapter 60, Laws 
1874, are invalid and void, because they discriminate against the share- 
holders in national banks, in that the capital in thesavings banks is 
taxed to the corporation, and in national banks the shares are taxed to 
the shareholders. In support of this proposition reliance is mainly had 
upon the ruling of the suprême court of lowa in Hvhhard v. Board Supers, 
23 lowa, 130, in which case it was held that the laws of the state in 
force in 1866 did not provide for the taxation of the shares in banks or- 
ganized under state authority, and therefore the act of 1866, providing 
for the taxation of shares in national banks, was unauthorized and void, 
in that the same contravened the second proviso in the fourth section of 
the act of congress of 1864, which declared that the tax imposed by the 
states upon the shares in the national banks "shall not exceed the rate 
imposed upon the shares in any of the banks organized under the au- 
thority of the state where such association is located." If this clause of 
the act remained in force, it would still be a question whether savings 
banks were properly included within the term "banks," as therein used; 
but the clause itself has been repealed, and therefore the ruling in Hub- 
bard v. Board Supers, so far as it is based thereon, is whoUy inapplicable 
to the case now before the court. 

Section 5219 of the Revised Statutes does not contain this proviso. 
It déclares that shares in the national banks may be included in the 
valuation of the personal property of the owner thereof, and that the lég- 
islature of the state may détermine and direct the manner and place of 
taxing shares in national banks, subject only to two restrictions: (1) 
" That the taxation shall not be at a greater rate than is assessed upon 
other moneyed capital in the hands of individual citizens of such state;" 
and (2) "that the shares of any national banking association, owned by 
non-residents of any state, shall be taxed in the city or town where the 
bank is located, and not else where." 

As the law now is, the right of the state to tax the shares in national 
banks is not dépendent upon the question whether shares in state or 
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savings banks are taxed. The right to tax such shares exists, and the 
manner of imposing the tax is for each state to détermine for itself, sab- 
ject only to the two restrictions above cited. Ih is not, therefore, suf- 
ficient, as is assumed in argument, to show merely that the state laws 
provide a différent mode or manner of taxing moneyed capital invested 
in savings banks or other corporations from that applied to the taxation 
of money invested in national banks. Before the assessment of the 
shares in the national banks can be held invalid and void, it must be 
shown there is in fact a higher burden of taxation imposed upon the 
money thus invested than ia imposed upon other moneyed capital. 

If, however, it appears that either by the express provisions of the 
state statutes, or by the mode in which the same are construed by the 
state officiais, or by the manner in which the valuation of the property 
is arrived at, money invested in national banks is intentionally subjected 
to a greater burden of taxation than is imposed upon other moneyed 
capital, then the tax thus imposed will be invalid, and the owners of 
the shares thus discriminated against will be entitled to protection and 
relief. 

Thus, in Peopk v. Weaver, 100 U. S. 539, it is held that a state stat- 
ute which establishes a mode of assessment, by which the shares in na- 
tional banks are valued at a higher rate than other moneyed capital, is 
in confiict with section 5219 of the Revised Statutes, although the per- 
centage of tax levied was the same. 

In Pdton V. National Bank, 101 U. S. 143, it is ruled that, although, 
for the purposes of taxation, the state statutes provide for the valuation 
of ail moneyed capital, including shares in national banks, at the true 
cash value, yet if the taxing officers System atically and intentionally 
valued the shares in national banks at their full value, while other mon- 
eyed capital was assessed at fer less than its actual value, such assess- 
ment was in violation of the act of congress. To the same effect is the 
décision in Oummings v. National Bank, 101 U. S. 153. 

In Boyer v. Boyer, 113 U. S. 691, 5 Sup. Ct. Rep. 706, it is held that 
by the modification of the act of 1864 by the act of Pebruary 10, 1868, 
■ it was intended to provide that the validity of the state tax was there- 
after to be determined by the inquiry whether it was at a greater rate 
than was assessed upon other moneyed capital in the hands of individ- 
ual citizens, and not necessarily by a comparison with the particular 
rate imposed upon shares in state banks; that, while exact uniformity 
or equality cannot be expected under any System, it was the intent of 
section 5219 to place capital invested in shares of national banks upon 
a substantial equality with other moneyed capital, however invested, 
whether in state bank shares, or otherwise; and that as the statute of 
Pennsylvania exempted from local taxation railroad securities, shares of 
stocks in certain corporations, mortgages, judgments, moneys due on 
contracta for sale of real estate, loans by corporations, and other like 
investments, but did not in like manner exempt shares in national 
banks, the effect of the statute was to discriminate against money invested 
in national banks. 
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Tn Mercantile Nat. Bankv. MayorofNew York, 7 Sup. Ct. Rep. 826, ail 
the previous décisions are reviewed, and it is held that "the main purpose 
of the act of congress in fixing limits to state taxation on investments in 
the shares of national banks was to render it impossible for the state, in 
levying such a tax, to create and foster an unequal and unfriendly com- 
pétition, by favoring institutions or individuals carrying on a similar 
business, and opérations and investments of like character. * * * 
But 'moneyed capital' does not mean ail capital the value of which is 
measured in terms of money. In this sensé, ail kinds of real and Per- 
sonal property would be embraced by it, for they ail bave an estimated 
value as the subject of sale. Neither does it necessarily include ail forms 
of investment in which the interest of the owner is expressed in money. 
Shares of stock in raili^oad companies, mining companies, manufactur- 
ing companies, and other corporations, are represented by certificates 
•howing that the owner is entitled to an interest, expressed in money value , 
in the entire capital and property of the corporation; but the property 
of the corporation which constitutes its invested capital may consist 
mainly of real and persoual property, which in the hands of individuals 
no one would think of calling 'moneyed capital,' and its business may 
consist in any kind of dealing in money or commercial représentatives 
of money. 80 far as the policy of the government in référence to na- 
tional banks is concerned, it is indiffèrent how the states may choose to 
tax such corporations as those justmentioned, or the interest of individ- 
uals in them, or whether they should be taxed at ail. * * * The 
business of banking, as defined by law and custom, consists in the issue 
of notes payable on demand, intended to circulate as money when banks 
are banks of issue, in receiving deposits payable on demand, in dis- 
counting commercial paper, making loans of money on collatéral secu- 
rity, buying and selling exchange, negotiating loans, and dealing in nego- 
tiable securities issued by the governments, national and state, and munic- 
ipal and other corporations. Thèse are the opérations in which the cap- 
ital invested in national banks is employed, and it is the nature of the em- 
ployment which constitutes it, in the eyeof this statute, 'moneyed capi- 
tal.' Corporations and individuals carrying on thèse opérations do come 
into compétition with the business of national banks, and capital in the 
hands of individuals thus employed is what is intended to be described by 
the act of congress. * * * The terms of the act of congress, therefore, 
include shares of stock or other interests owned by individuals in ail en- 
terprises in which the capital employed in carrying on its business is 
money ; where the object of the business is the making of profit by its 
use as money." Having thus defined the meaning of the phrase "mon- 
eyed capital," as used in section 5219, the court held that the fact that, 
under the mode of assessment pursued in New York, the securities held 
by life insurance companies, the stock of incorporations for manufactur- 
ing purposes, and the stock owned in New York, in corporations created 
outside of the state, escaped taxation, did not render invalid the taxation 
imposed upon the shares of national banks. In regard to savings banks, 
it was held that they did not come in compétition with national banks^ 
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and tbat the exemption from taxation of the deposîts tïiereîn did not 
render invalid the taxation upon the shares of national banks. 

The doctrine of thèse décisions of the suprême court shows that, so 
far as the relief sought by complainants is based upon the allégations 
that section 818-820, Code lowa, and chapter 60 of the Laws of 1874, 
are in contravention of the provisions of section 521& of the Kevised Stat- 
utes of the United States, the exceptions thereto are not well founded. 
Chapter 60 of the Laws of 1874 provides for the organization of savings 
banks, and enacts that the shares of stock therein are taxable, but that 
the deposits are not. Such provision does not discriminate against na- 
tional banks, or the capital therein învested. 

It is, however, also claimed on behalf of petitioners that in the act- 
ual administration of the state laws a discrimination against the capital 
invested inthe First National Bank of Rock Rapids haa been exercised, 
in that a greater burden has been imposed thereon than in the case of 
the assessment upon the property of another banking institution in the 
same town, known as the "Lyon County Bank." The statement of facts 
upon which the case is submitted shows that in assessing property in the 
town of Rock Rapids for the year 1886 the basis taken was one-fourth 
of the actual cash value; that the capital of the First National Bank was 
$50,000; "that the shares of the stockholders in Said First National 
Bank were assessed at the full one-fourth of their fuU value," to-wit, $12- 
500; that the Lyon County Bank was not a corporation, but a partner- 
ship of two gênerai and one spécial partner, the paid-up capital being 
$50,000, with a surplus of $15,000; that the average value of the moneys 
and crédits of said bank for the year previous to the assessment in ques- 
tion was $90,152.89; that the average deposits and biils payable for the 
same time was $78,120, of whieh sum $62,460 was deposits; that the 
latter sum was deducted from the former, leaving $12,082.89, which 
was assessed at one-fourth the face, making the sum of $3,008.21; that 
the said partnership had invested in real estate in varions places and 
counties the sum of $36,583, which realty was assessed and taxed where 
located; and that the partnership had also invested in stock in banks in 
the state of Minnesota to the amount of $27,000, which was assessed by 
the assessor of Rock Rapids at one-fourth of its value; that the board of 
supervisors of Lyon county had rebated this part of the assessment, and 
the town of Rock Rapids had by cettwrari carried the question of the right 
to assess and tax this stock before the district court of Lyon county, 
where the caUse is now pending. 

Passing, without deciding it, the question whether complainants can 
entitle themselves to relief by simply showing that, in one instance, the 
property of a competing state bank has been assessed at a lower valua- 
tion, do the facts show that, in the particular instance, any unfair or 
illégal discrimination has been exercised by the taxing officiais against 
the stockholders of the national bank? It appears that the assessment 
of that bank was arrived at by taking the actual value of the shares, and 
dividing the same by four, and the same method was pursued in regard 
to the realty owned by the bank, valued at $3,000, and assessed at $750. 
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It is not claimed that the realty or shares were net worth the respective 
Bums of $3,000 and $50,000. The value of the shares represents the 
diflEerence between the value of the property and franchise of the cor- 
poration, and its liabilities. In the case of the private bank the valua- 
tion could not be arrived at in the same way, because there are no shares 
therein. The total amount of the moneys and crédits was ascertained, 
and from this sum was deducted the liabilities. If the partnership had 
no other prûperty, this would represent the value of the property over 
and above liabilities, the same as does the stock in the corporation. It 
is also shown that the partnership owns some 836,000 of realty, which 
is taxed, as such, and the remainder of its property consists of bank 
stocks in institutions located in Minnesota. Whether the latter is or is 
not subject to taxation by the town of Eock Kapids is now the subject 
of judicial détermination. 

From this state of facts the court is asked to assume that the money 
invested in the shares of the national bank is subjected to a burden of 
taxation greater than that imposed upon the money invested in the same 
business by the partnership doing business under the name of the "Lyon 
County Bank;" but certainly thèse facts do not sustain the claim of dis- 
crimination made on behalf of the national bank. The total assessment 
made againat the bank and its shareholders is $12,500 on the shares, and 
$750 on realty, or $13,250 in ail. If the realty owned by the Lyon 
County Bank is assessed at one-fourth its value, — and it certainly cannot 
be assumed that the valuation will be below this ratio, — this will give the 
sum of $9,145.75, which, added to the valuation of the moneys and 
crédits, to-wit, $3,008.21, gives a total of $12,153.96, to which may pos- 
sibly hâve to be added the valuation of the bank stocks owned in Min- 
nesota, to-wit, $6,750, which would make in ail $18,903.96. It is true 
that the realty is not situated in Rock Rapids, or, at least, but a portion 
of it, and that the taxes asseêsed thereon do not go to that town; but 
that does not affect the resuit, as the real question is whether the taxa- 
tion imposeid by the authority of the state créâtes a heavier burden upon 
money invested in national banks than upon money invested in like 
modes of business. If the total burden of taxation upon the property 
of the Lyon County Bank is substantially equal to the total burden upon 
the property of the national bank, the latter cannot complain simply 
because the Lyon County Bank, under the laws of the state, pays such 
tax in more than one place. 

The agreed statement of facts does not show the amount of the depos- 
its or liabilities of the national bank, nor the mode in which its funds 
are invested. It is simply stated that it owns realty in Rock Rapids 
worth $3,000, has a paid-up capital of $50,000, and that its shares are 
worth $50,000 in the aggregate. The value of the shares represents the 
différence between the value of the property of the bank and its liabili- 
ties, so that, upon the showing made, it appears that $50,000 repré- 
sente fairly the excess of property over liabilities. It is agreed that the 
Lyon County Bank has $90,152.89 in moneys and crédits, $36,583 in 
ïeal estate, and $27,000 in Minnesota bank stocks, or a total in ail of 
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$153,735.89 of assets, and owes in ail $78,120, leavîng a surplus of 
assets over liabilities of $55,615.89. The vaJuation for taxing purposes 
placed on the $50,000 surplus in the national bank is shown to be $13,- 
250, and it is not shown or claimed that the property of the bank is 
assessed in any other place than Rock Rapids; so that this valuation 
represents the entire burden of taxation imposed upon the money in- 
vested in that bank. In regard to the Lyon County Bank, it is agreed 
that it is assessed upon its realty in the proper localities, and at a proper 
rate. The percentage of value is not stated, but we cannot assume it to 
be less than one-fourth of its agreed value, whichwould give $9,145.75. 
The surplus of moneysand crédits over liabilities is assessed at $3,008.21, 
making in thèse two items the sum of $12,153.96. 

If the town of Rock Rapids is successful in the case brought to déter- 
mine whether the Minnesota bank stock is taxable, then there will be 
added a further sum of $6,750, making in ail a valuation of $18,903.96 
imposed upon that bank. , Until it is tinally decided whether thèse 
stocks are or are not taxable, it cannot be known whether the burden of 
taxation imposed upon the Lyon County Bank may not largely exceed, 
in the aggregate, that imposed upon the first national bank. Certainly 
there is nothing shown that would justify the court in holding that an 
unjust discrimination had been exercised in imposing the burdens of tax- 
ation upon thèse banks. While the mode of taxation is différent, it 
does not appear that the actual burden of taxation upon the national 
bank is in excess of that upon the private bank, and hence no ground 
of complaint in this particular is made out. 

The last ground for relief set forth ili complainant's bill is, that the as- 
sessor and equalizing board refused to deduct from the valuation of the 
shares in the national bank the amounts of indebtedness owing by the 
holders thereof. Section 814 of the Code of lowa provides that from the 
gross amount of moneys and crédits held by one liable to taxation may 
be deducted ail debts by him due and owing. In People v. Weaver, 100 
U. S. 539; Supervisors v. Stanley, 105 U. S. 305; and Boyer v. Boyer, 113 
U. S. 689, 5 Sup. et. Rep. 706, — it is ruled that, where state laws permit 
the individual citizens to deduct their just debts from the valuation of 
their personal property, or from the sum of their moneys and crédits, this 
right of déduction exisfs in favor of the owners of shares in national 
banks, as a refusai to allow it would operate to tax the latter at a greater 
rate than other moneyed capital. 

In the agreed statement of facts it is set forth that B. L. Richards is 
the ownerof $17,500 of the capital stock of the First National Bank, and 
was justly owing the sum of $15,500 at the date of the assessment com- 
plained of, and had no other moneys and crédits from which to deduct 
said indebtedness; and that C. H, Huntington owned $1 ,000 of the stock, 
and owed an amount in excess thereof, and had no other moneys and 
crédits from which to deduct the same. Under this state of facts, thèse 
parties were entitled to the déduction claimed, and the refusai to alIow 
the same, upon proper demand, was in violation of the provisions of sec- 
tion 5219. Upon payment, therefore, or proper tender, of the amount 
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cf the tax due from B. L. Richards, after making the proper déduction, 
he will be entitled to an injunction restraining the collection of any fur- 
ther sum. As to C. H. Huntington, it is clear that he is not taxable in 
«ny amount upon the stock owned by him, and is therefore entitled to 
restrain the collection of any tax thereon for the year 1886. So far as 
the other shareholders are concerned, it is not shown that they bave debts 
•properly déductible from the assessments made upon their shares, and aa 
to them the bill is dismissed. 
The costs will be equally divided. 



Knower V. Haines and another, Assignée, etc. 

(Oireuit Court, B. Vernumt. July 15, 1887.) 

1. JUDICIAI. I^OTICB— Fedbbaii Coubts— State Statuteb. 

The courts of the Unitpd States takejudicial notice of the public statutes 
of the se veral States; 

5. GoRPOBATioK— Stockholders' Liabii,itt— How Enpokoed. I 

No liability of the oflacers or stockhQlders of a corporation for its debts ex- 
ists at common law, but only by statute; and when such provision is made it 
can be enf orced bnly as therein provided. ' ' 

8. Same— Oppicers' LrABiLiTT— Nature op. 

Under the laws of Massachusetts, the offlceiB of a corporation are made 
jointly and severally liable for the debts thereof, when they exceed the capi- 
tal, "to the estent of such excess existing at the time of the commencement 
of the suit against the cori)oration upon the judgment in which the suit in 
equity to enforce such liability is brnught. " Sefd, that this liability, before 
suit brought to flx it, is not a debt, nor any flxed obligation to pay, but only 
that from which, by the prescribed course, an obligation to pay may be raisèd. 
4 Fkaudulbnt CoNVBTANCES—MoRTaAGB— Considération. 

The défendant, largely indebted at the time, and an offlcer of a corporation, 
indorsed, without considération, the obligations of the corporation given for 
a pre-existing débt thereof, and subsequently. to take up those obligations, 
gave without considération a mortgage covermg ail his property. In a suit 
against défendant and his assignée in insolvency to foreclose this mortgage, 
held that, the mortgàgee acquiring no rights as a 6ora<ij(i(i«holder for value 
without notice, such mortgage was void as to creditors. 
B. Insolvency— PREFERENCE— Kbv. Laws Vt. § 1860. 

The laws of Vermont provide that if a person being insolvent, or in con- 
templation of insolvency, within four months of insolvency makes a convey- 
ance to a créditer, having reasonable cause to believe him insolvent, or m 
contemplation of insolvency, and that such conveyance is made in fraud of 
the laws relating to insolvency, the same shall be void. Held, aUo, that this 
mortgage was void under the act, being given within the time prohibited; de- 
fendant knowing his insolvency, and the orator having reasonable cause to 
suspect the same, and the préférence the mortgage, if operative, would work. 

6. CONSTITUTIONAl LaW — IlHJPAIBING OBLIGATION OP CONTBACTS. 

This law régulâtes conveyances, which any state may do as to any prop- 
erty within its jurisdiction, notwithstanding the provision of the constitution 
against impairing the obligations of a contract. 

7. l*RBSTiMPTi0N8— Knowledge op Facts. 

A mortgàgee of property located in another state, having reasonable cause 
to know the fact of such conveyance, is presumed to know l;he law applica- 
ble to them. 

v.3lF.no.9— 33 
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.InEquîty. The factsappear in the opinion. 

Wûd^ L. Bumap and Alfiréd J. Taylor, iov OT&toT. ,> 
i James K. Batchdder and Henry A. Harman, for défendant Carney. 

■TOheeleb, J; This suit ia broughtto foreclose a mortgage of $50,000 
on real estate, mill, and machinery situated in Bennington, dated Feb- 
ruâry.l, 1886. The défense; is made by the assignée iù insolvency pro- 
ceedings had under the laws of the state within four months after, upon 
the ground that the mortgage is void as against the assignée under those 
laws. The Huguenot Woolen Company, a corporation organized in 
January, 1884, under the laws of Massachusetts, of which Haines waa 
président, and of the stock of which he owned 65 per cent., appears to 
hâve owed the firm of Knower, Haines & Cooley, whose assets belonged 
wholly to the orator, on the tenth day of November, 1885, the sum of 
$85,198.73. The capital stock bf this corporation was $50,000, and 
by the laws of Massachusetts the officers of the corporation were made 
jointly and severally liablë for its debts, in Certain cases specified, and 
not otherwise. Pub. St. Mass. c. 106, § 60. The only one of the cases 
spec|fied,,wlj^(;his applicable to this qase, as shôwn by the évidence, is 
the third. In that casethey are made so liable when the debts exceed 
the capital, "to the extent of such excess existing at the time of the com- 
mencèmeht.'df the suit against the corporiation upon the judgment in 
which thé suit îneqûity io enforce such liability ig bpought," as tliere- 
inafter provided. Thèse laws of Massachusetts were not put in evii 
dfenee, but it is the duty of this court to take judicial notice of them. 
iburth Nal. Banh v. PrariçJdyn, 120 U. S. 747, 7 Sup. Ct. Rep> 757. 
No such suit in equity to enforce any judgment in a suit, or any such 
suit, appears ever to hâve been brought. No liability of officers or stock- 
holdérg^of. a corporation exista at common law, but only by statutes of 
the sovereignty creating it. ,When so created, it exista only as created, 
ànd can be enforced only as provided by such statutes when they make 
provision for that, purpose. PoUard v. Èailey, 20 Wall. 520; FouHhNat. 
Bank v. Franoklyn, supra. Such liability, under a statute like this, be- 
fore suit btoughtto fis it, is not a debt, nor any fixed obligation to pay; 
but is onl^that frqm which, by the prescribed course,, an obligation to 
pay may be raised. Ripley v. Sawpsmi, 10 Pick. 371; Bangs v. Lincoln, 
10 CrTay, 600. This is différent from cases whére the law raises the lia- 
ii)ility fïpin the acts of th^' ofRcers or stockholders, and leaves it to be 
enforced iby the appropriate remedy. WindhamProv. Inst. v. ^rague, 43 

vt. 502,- ^' ■';/.,,.,:. 

, '] Upon th^s statuté, and thèse principles. Haines was not liable, and could 
not be made 80, for any of this debt of that company , except for the excess 
of it above $50,000; andonly for so much of-that as might eXist at the 
comnlençepxetit ,'6f a suit against the corporation,. to be folio wed by a bill 
in equity against him. On that day he indorsed 31 notes of that com- 
pany, made payable to his order, to the orator, for $77,500 of this debt, 
and d jew three ehecks in favor bf the orator, of $2,500 each, for $7,500 
morè of it. There was no othèr considération for thèse checks or thèse 
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itfdorsements. iTie oràtôï 'knew the whole transaction , and acquired no' 
rights as a banale hôldér for Value* tvithout notice. One of the chécks 
was paid. Thig biôrtgage "was giveii' tô take up the twotëtoaining'chëcks, 
and as many of the notes, aïï of whîch'remained ûnpaid, as ifrHvotild 
cover, and for no other considération. Haines owëd at this tinae abolit 
$106,000 of just debts, and the mortgage corered substantially ail of his 
property within the reach of his crèditors for the satisfaction of his debts; 
which, upon the évidence, does not appear to hâve beefi in fact worth' 
muchjif any more, thani thé amountbf the mortgage. The undêrtakihg 
whièh Haines entered into by indorsing the notés, and drawing the' 
cheeks, Was without légal considération; for nO ne^v advancement was' 
made upon it, and the liabilîty of the HuguenOt Wôôlen Company, and' 
of the officers of thât cdropany, remained' afteïwàrds thé same as befofe. 
The mortgage was therefore rèally givèh' to secure'a debt due from the 
Huguenot Company to the orator, and not any debt due from Haines to 
the orator. Such a conveyance of substantially ail his property, for such 
a purpose, was void as to his crèditors without référence to the statutes 
învalidating préférences. Church v. Chopin, 35 Vt. 223. The assignée 
représenta the crèditors, and has ail tbeir rights of défense against the 
mortgage. Haines could probably hâve settled for hisliability to a suit 
in equity for the excess of this debt above the capital of the Huguenot 
Company, about $35,000, without waiting for a suit against the com-ï 
pany, and then against him, or eithef, and giveh his note, or in'dorsed 
the company's note, for the amount, and a valid debt against him hâve 
thereby been created. But this was not donc. Nothing was donc but 
what, tàken altogether, amounted to an attemptto mortgage his property 
for a debt due from the company, and not due froça him. 

But if this debt, or the excess of it above the capital of the Huguenot 
Company, was to be treated as a debt of Haines' which he might lawfuUy 
securè a^ well as any other, the laws of Vermont provide that if a per- 
son, being insolvent or in contemplation of insolvency, within four 
nùOnths of insolvency makes such conveyance to a créditer, having 
reasonable cause to believe him insolvent, or in contemplation of insolv- 
ency, and that such conveyance is made in fraud of the laws relating 
to insolvency, the same shall be void. Rev. Laws Vt. § 1860. With 
this added to his other debts, or without, there is no fair question but 
that Haines was actually insolvent at the time of making this mortgage; 
nor but that he was so far insolvent that he knew the mortgage, if op- 
éra tive, would work a préférence to the orator. And the proof shows 
that the orator was so familiar with Haines and his property, and the 
sources from which it came, and with his liabilities, and his aptitude' 
for creating them, that he had good grounds, amounting to reasonable' 
cause, to more than suspect, and to believe, that he was insolvent, and 
that the morl^age, if operative, would withdraw his property from the 
reach of his other crèditors, and prevent its equal distribution, under any 
law, among them. The ptoof shows that he did not know of the in- 
solvency laws of Vermont, or that there were any, and that he resided 
in New York, away from their opération; but, as he was situated with 
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référence to this property, in undertaking to cover it with this morigage, 
he had reasonable cause tCT,know of thèse laws, as well as of the facts 
that bring the conveyance which he took within their opération. Being 
charged with knowledge of the«facts, he is to be presumed to know the 
laws applicable to them. , 

The point is made in the pleadings that this law of Vermont is con- 
trary to that provision of the constitution of the United States which 
prohibits any state from making any law impairing the obligation of 
contractSi This law does not, however, impair the obligation ,of any 
contract. It régulâtes conveyances, which it does not seem to be doubt- 
ful that any state may do, as tp any property within its jurisdiction, not- 
withstanding this clause in; the constitution of the United States. 

Let there be a decree tliat this mortgage is void as to the défendant 
Carpey, as assignée of Haines, and that the bill be disniissed as to him, 
with costs. 



Beown V. Ameeican Finance Co. and others. 
{Gircuit Oowt, 8. D. Neui York. May 11, 1887.) 

1. CONTBACT— LeX LOCI. 

The law of the place, where the contract îs made, not that of the place of 
performance of tne contract, is the law which détermines whether the con- 
tract is void for illegality. 

2. SAMB— CONFLIOT of LAWS. ■ 

If the contract is sanctioned by the law of the state in which it is made, and 
is not immoral, the courts of another state will treat it as lawful, although the 
laws of that state firohibit such a contract. 
8. Samb — TJsTJBious Contract— Place of Making. 

A contract was made in the state of Khode Island, and promissory notes 
were given thereunder and negotiated in the same state. The notes purported 
to be made at New York, were payable there, and New York was the place 
for substanfial performance of the contract. The maker of the notes subse- 
quently alleged usury in the transaction, and flled a bill on this ground for a 
surrender and cancellation of the contract and notes. HelA, that the same 
being valid and free from usury in Rhode Island, where they were made, the 
comclainant was not entitled to the relief prayed for. 

In Equity. 

Burton N^ Harrîson, for complaînant. 

Robert I/iidlow Fowler, for défendants. 

Wallace, J. The relief ^.sought by the bill îs, among other thîngs, 
(1) the cancellation of a contract of the date of April 14, 1884, entered 
into between the complainant and the défendant the American Finance 
Company, or that the agreement be reformed; (2) that an agreement of 
the date of September 24, 1884, between the complainant, party of the 
first part, the défendant the American Finance Company, party of the 
second part, and the défendants Mason and Jillson, parties of the third 
part, be adjudged to be usuriousand void, and surrendered up for can- 
cellation; (3) that certain notes, executed by the complainant pursuant 
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to the agreement last mentioned, be adjudged usurions and void, and 
surrendered for cancellation; (4) that the défendants be restrained from 
selling or negotiating certain railway mortgage bonds received as a pledge 
to secure the payment of the notes, and be decreed to deliver the same 
to the complainant. 

A motion has been made to restrain the défendants pendente lite from 
doing any of the acts which are sought to be permanently enjoined by 
the prayer of the bill. Since the motion was heard, ail adjustment has 
been made between the parties, except as between the complainant and 
the défendant the American Finance Company, with the resuit, as stated 
in the brief of counsel, to narrow the original matters of the bill to a con- 
tre versy between complainant and the finance company, in respect to 
one note for S10,000, and 102 bonds for $1,000 each. The défendant 
dérives title to the note and to 22 of the bonds in question from Mason 
and Jillson, who aequired the same from the complainant to secure the 
payment of the loan contemplated by the agreement of September 24, 
1884. Its title to the remaining 80 bonds is derived by the same agree- 
ment, but uot from Mason and Jillson. 

The agreement of September 24, 1884, known as the "tripartite" 
agreement, was intended by the parties to be in further performance of 
^■he agreement of April 14, 1884. It is idle for either party to assert 
mistake or misrepresentation as a ground for assailing the rights of the 
other under either agreement, upon any facts which hâve thusfar been 
made to appear. Those who entered into thèse agreements were shrewd 
■•business n^ep, speculators on both sides, who did not commit themselves 
without a full understanding of the situation. By thèse agreements the 
complainant was recognized as the bénéficiai owner of ail the bonds and 
stock of the Toledo & Indianapolis Railway Company not appropriated 
as a bonus by Mason and Jillson, or as commissions by the finance com- 
pany, and became entitled to a corresponding amount of the securities 
of the new corporation which the parties contemplated organizing. 
Whether under the tripartite agreement the finance company was to be 
treated as the absolute owner of $80,000 of the bonds in satisfaction of 
any claim it might be entitled to make growing out of the first contract, 
or whether it was to hold thèse bonds until it should negotiate the bonds 
of the complainant at not less than 90 cents on the dollar under the con- 
ditions of that agreement, and then hâve absolute title, would not be 
altogether clear, were it not for the letter of the président of the finance 
company to complainant of the date of September 16, 1884. In view of 
that letter, itseems reasonably plain that it was the understanding of the 
parties, as expressed in the tripartite agreement, that the finance com- 
pany should acquire the absolute title to the bonds in considération of 
services already performed. This conclusion disposes of the controversy, 
so far as it relates to 80 of the bonds. 

The finance company has no title to the remaining 22 bonds, if the 
note made by the complainant pursuant to the scheme of the tripartite 
agreement is void for usury. Twenty of the bonds were aequired by 
Mason and Jillson as a pledge to secure payment of the note, and the 
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other 2 were "appropriâted" as a bonus for the loain evidenced by the 
note. The note'purports to be inàde at New York, is dated September 
24, 1884-, 19 signed by the complainant, and reads as folio ws: 

" On or befôfe September 24, 1886, and upon the return of sècurities pledged, 
I promise to pay to my own order, at the office of the American Loan & Trust 
Company, New York, ten thousand dollars, for value reeeived, with interest 
at the rate of six per cent, per annùm from date, payable semi-annually, hav- 
ing deposited with the holder thereof , as collatéral security, twenty flrst-mort- 
gage bonds of the Toledo «Sfc Indianapolis Railway Company, for 1,000 each, 
with coupons for April 1, 1885, with authority to sell the same, or other sècu- 
rities subsequently substltuted at the board of brokers, or at public! or private 
sale, at holder's option, on the non-perforinance of this promise, and without 
f urther notice; applying the net proceeds to the payment of this note, inclùd- 
ing interest, and accounting to me for the surplus, if any. In case of defi- 
ciency, the maker promises to pay to the holders thereof the amount thereof 
forthwith after such sale, with légal interest." 

On the twenty-fourth day of September, 1884, the plaintifif signed and 
deJivered to the président of the finance conipany, at Providence, Rhode 
Island, a nuniber of notes of the same ténor, for the aggregate amount 
of $325,000.' . This note was one of the séries. They were made to se- 
cure the payment of a loan to that amount which Mason and Jillson had 
consented to make to the complainant upon the conditions expressed in 
the tripartite agreement. By that agreement Mason and Jillson prom- 
ised to loan $325,000 to complainant upon his notes, to be made in form 
approved by them, with mortgage bonds of the Toledo & Indianapblis 
Railway Company in double the amount as collatéral. For making the 
loan they were to reçoive a large bonus in excess of interest at the rate 
of 6 per cent, per annum. The negotiations leading to the.contract were 
closed at Providence, Rhode Island, that being the domicile of Mason 
and Jillson, and the contract was formallj' executed theré. After the 
contract was signed, the notes were delivered there by plaintiff to Mason 
and Jillson. The bonds to be put up as collatéral were not delivered. 
It was understood between the parties that the complainant did not then 
hâve the bonds, but that they were to be acquired subsequently, and 
that the money to be loaned by Mason and Jillson was to be remitted 
by them to the finance company in New York city, to be used by that 
company for the purpose of acquiring the bonds. The bonds at that 
time were in the hands of various corporations and individuals, who had 
supplied materials for furnishing and equipping the railway which had 
been recentlj*- consfcructed by the Toledo & Indianapolis Railway Com- 
pany. One Dowling had been the contracter for building the railway, 
and under his contract with the railway company became entitled to ail 
the bonds ($800,000 in amount) and capital stock of the railway com- 
pany upon payment of the claims oflhose to whom the bonds had been 
pledged. The complainant had acquired Dowling's rights, and had ap- 
plied to the finance company to assist him in raising money to pay up 
the claims of those to whom the bonds were pledged, and the other 
claims against the railway company, his intention being to acquire ail 
the capital stock and mortgage bonds of the railway company, and to 
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organize a new corporation. The complainant and the finance Company 
had entered into an agreément bearing date April 14, 1884, by which 
the latter, for certain commissions, undertook to raise the necessary 
means for the complainant to eflfect this object. As has been stated, the 
tripartite agreément was understood by ail the parties to it to be supple- 
mentary tô the April agreément between the complainant and the finance 
Company, and was entered into in order to enable the finance company 
to carry ont the terms of the April agreément with the complainant, so 
far as new conditions were not substituted in the new contract. The 
parties contemplated that the finance company should occupy the rela- 
tion of an intermediary or trustée sm6 modo between the complainant and 
Mason and Jiilson, for the protection of the rights of ail, and it was tin- 
derstood that Mason and Jiilson should remit moneys to the finance 
company from time to time, when necessary to enable that company to 
settle with 'the creditors of the Toledo & Indianapolis Railway Company, 
and acquire their claims and the bonds, and that the finance company 
should hold the claims as a trust fund, and cancel them upon the pay- 
ment of thé loan. Apparently, by the scheme contemplated, the finance 
Company was to hold ail the bonds acquired until they were exchanged 
for bonds of the new corporation which was to be created, nnless it should 
be found désirable to negotiate the complainant's notes, or some of them, 
with the bonds, as collatéral to enable Mason and Jiilson to make ad- 
vaHceSj or unless in the mean time the complainant might désire to sell 
his portion of them, and use the proceeds for the payment of the loan. 

It is conceded by counsel for both parties that the loan was made upon 
a usurious considération, if the agreément was a New York contract; 
that is, if its legality is to be tested by the law of New York. Theagree- 
ment was not usurious if it was a Rhode Island contract. The argument 
for the plaintiff is that it is a New York contract, because the notes were 
payable in ' New York, and because New York is the place of the sub- 
stantiïil performance of the controlling provisions of the tripartite agreé- 
ment. The argument for the défendant is that it is a Rhode Island con- 
tract, because the notes and contract were made in Rhode Island, and the 
notes were negotiated there. 

There was no purpose on the part of any of the parties in making the 
contract in Rhode Island to évade the usury laws of New York. The 
complainant was a citizen of Ohio, and came to Providence because the 
défendants lived 'hère. The negotiations were closed and the instru- 
ment formally executed there, and the notes were delivered there as a 
matter of business convenience. It doesnot seem to be necessary to en- 
ter upon a discussion of the subject of the lex lod contractxis, as determined 
by the place of the making or the place of the contemplated performance 
of acontraôti The gênerai rules which control, and their exceptions, are 
familiar, but the books are full of conflicting illustrations of their appli- 
cation to the particular case. The primary rùle ia that the validity of a 
contract is to be determined by the law of the state in which it is made. 
If it is vajid there, it is deemed valid everywhere, and will sustain an ac- 
' tion in the courts of a state whose laws do not permit such a contract. 
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Scudder v. Unwn Nat. Bank, 91 U. S. 406. If the contract îs not in 
itself immoral, although it is expressly prohibited by the statutes of the 
State in which the suit is brought, the courts administering the comity 
of that state will not refuse to èïiforce such a contract, made by one of its 
own citizens in a state the laws of which permit the contract. Green- 
wood V. Curtis, 6 Mass. 358; Mclntyre v. Parles, 3 Meto. 207; Akers v. 
Demond, 103 Mass. 318. The principal exception to the rule that a 
contract is to be governed as to its interprétation, its nature, and obliga- 
tion, by the law of the place where it is made, is that the law. of the 
place where it is to be performed will goVern the mode of performance, 
because it is presumed that the parties had this law in contemplation 
whèn they entered into the contract. Inasmuch as this exception rests 
upon the presumed intention of the parties to conform to the rule of the 
local law in carrying the contract into effect, it seems strange that it 
should ever hâve been treated as the criterion by which to ascertain 
whether the obligation is void for illegality. Phillimore says that, as it 
rests upbn the presumption that the obligor has voluntarily submitted 
himself to a particular local law, "that presumption may. be rebutted, 
either by an express déclaration to the contrary, . by the fact that the 
obligation is illégal by that particular law, though légal by another. The 
parties oannot be presumed to hâve contemplated a law which would 
defeat their engagement." 4 Int. Law, §654, p. 471. 

Generally the place of performance of a contract, when the contract is 
a promise to pay money, is the place where the payment is to be made; 
yet this is not always controlling, and, in some cases, the courts which 
hâve looked to the place of performance as the place of the contract treat 
the place of payment as an incidental circumstance, and look behind the 
written instrument to ascertain what place the parties had in mind as the 
place of the contract. Wayne Co. Sav. Bank v. Low, 81 N. Y. 566; 
Western Transp. & Goal Co. v. KUderhouse, 87 N. Y. 430. In both of 
thèse cases the state where the parties agreed upon the terms of a loan 
was held the place of the contract, when the legality of an agreement to 
pay interest would hâve been usurious by the law of the state in which 
the note evidencing the loan was made payable. 

Without pursûing the gênerai subject further, it suffices that, when 
the question is whether a contract is void for usury or not, the weight of 
authority is now decidedly to the effect that the parties to a loan who 
contract in one state, and provide for payment in another, may lawfuUy 
stipulate for interest according to the law of either state, — that where the 
contract is made, or that where the money loaned is to be repaid, — as 
they may in good faith agrée. Depau v. Humphreys, 8 Mart. (N. S.) 1; 
Qkapman v. Eobertson, 6 Paige, 627 ; Peck v. Mayo, 14 Vt. 33; TovmsenÀ v. 
Riky, 46 N. H. 300; Kilgm-e v. Dempsey, 25 Ohio St. 413; Arnold v. 
Potter, 22 lowa, 200. 

In MiUer v. Tiffany, 1 WaU. 298, 310, Mr. Justice Swayne, deliver- 
ing the opinion, uses this language: 

"ïhe gênerai principle in relation to contracts made in one place, to be per- 
formed in another, is well settled. They are to be governed by the law of the ' 
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place of performance, and, if the interest allowed by the place of performance 
is higher than that permitted at the place of contract, the parties may stipu- 
late for the higher Interest without ineurring the penalties of usury. The 
converse of this proposition is also well settled. If the rate of interest be 
higher at the place of contract than at the place of performance, the parties 
may lawfully contract in that case also for the higher rate. Thèse rules are 
subject to the qualification that the parties act in good faith, and that the 
form of the transaction is not adopted to disguise its real character." 

Adopting thèse décisions as controlling in the présent case, it must be 
held that the contract hère, being valid by the law of Rhode Island, 
where it was made, is not affècted by the fact that the notes evidencing 
the loan were made payable in New York city. The motion is there- 
fore denied. 



McAkthtjk and others v. Scott and others. 

(Oirevit Court, 3. D. Ohio, W. D. June 22, 1887.) 

Mobtgaqbt-Co-Tenaiîct— Claim for Rbnts and Profits — Priobitt. 

The lien of a mortgage executed by one co-tenant prier to the institution of 
a suit for partition, and for the recovery of rents and profits, is superior to 
tbe clàim for rents and profits decreed in such suit. 

Lawrence MaxwéB, for complainants. 
Sddm S. Oook, for respondents. 

Jackson, J. For the rents and profits chargea against the défendant 
Crookham herein the complainants claim a lien upon the land assigned 
to him under the partition prior to the lien of certain mortgages made 
before the institution of this suit. In June, 1871, and June, 1873, Law- 
rence Crookham was possessed of about 600 acres of the McArthur lands 
in Pickaway county, including 205 acres purchased in 1880 by George 
L. Crookham; and, while so possessed of said land, borrowed of Richard 
Dempsey $3,000 in June, 1871, and $3,000 in June, 1873, and to se- 
cnre said sums gave said Dempsey at the date of each loan a mortgage 
upon the whole of said 600 acres. After Dempsey 's death, in 1880, the 
mortgage debts being unpaid, his executors, under the power conferred 
upon them by section 6189, Rev. St. Ohio, transferred and assigned said 
claims and mortgages to Jane Cooke, a legatee under the will, who bas 
eince held and owned the âame. The balance remaining due and unpaid 
thereon was over $6,800. 

In the partition proceedings had herein there was allotted, in 1886, to 
George L. Crookham 54 acres, and to Lawrence Crookham 73 acres, of 
said land, by metes and bounds. It is well settled the mortgages of 1871 
and 1878 attached to this land so allotted or assigned to said Crookham. 
On the nineteenth of January, 1887, this court, by the decree of that 
date, fouM that George L. Crookham was indebted to the complainants 
and cross-complainanis for rents and profits from August, 1885, tq Qp* 
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tober, 1886, in the sum of $2,000. It is now claimed by complainants 
that tbia claim for rents and profits bas priori ty over tbe lien of said 
mortgagfeg upon said lands. In support of this proposition we'are cited 
to the following cases: , Elnèè V. Munnerlyn, 57 Ga. 82, and 71 Ga. 14; 
WngUj.y^ngU, 59 HoW/Pr. 186; ScoU v. Guemsey,M, N. Y. 106. 

The 67 Georgia case (Jimesy. Mmnerlyn) seems tp support this claim, 
but it dues not appear from an exàmination of that case wken the ïnor tgage 
wàs executed, whether 6çfpre or after the co-teuant's daini for rents and 
profits occntec?. It is not a direct authority,therefore, in the présent case. 
But, assuming that the mortgagein that case was executed before the claim 
for rents and, profits attached, ttie décision is not ir) hiarmony with the 
gênerai current of authority on this question. The gênerai rule, which is 
sanctioned by the great weight of authority, is that the équitable claim 
of one tenant in common agfiîfist his Co-tenant, for rents and profits re- 
ceived in excess of his share, is superior only to subséquent mortgages or 
liens; that prior laortgagees.OT incumbrancers are not nepessary or proper 
parties to partition proceedings between'co-tenants; and' that the rights 
of such prior imortgagees are npt jto be afifeçted bysuch, partition proceed- 
ings. WoUenv. Copeland, 7 Johns. Ch. 140; Hannanv. Osbam, 4 Paige, 
343; Mmdaw. Lansingh^ 1 Paige, 125. See, also, Freelû. Co-Tenancy, 
§§1^52, 478, 47^, and cages cited, ' '. 

Our 'conclusion is t^at ,ço,mplainanta' lien for rents and profits, as 
against Crookham, is subordinate to the mortgages held by Miss Cooke. 
It is accordingly so ordered and deoteed. : , -■ 



PEBKiNS|.îi,:;HiiNDEYX and otJ)eirs. 
/{OirmU Court, î>,Mafsaehu»eUs. March 11, 1887.) 

1. BQtTrï^PLiiADilIQ — AmBNDMBNT— DiSCOTBBT. 

'An amjenâment of a bill for discovery, by making it one for dîscovery and 
relief,. ,is «ueh a change as justifies an amendnient of the.answer, since mak- 
ing tne bill onei for relief entitles tHe défendants to set up "àll their défenses: 
and, if tWatnendment of the aiiswerwere not allowed, they would be eut ofC 
.,•;+ from a fùll défense. v 

a,,8AMB—lBRBG;jLAB Motion fob Dporeb-^Pbaoticb. . 

, An irreguiàr motion by défendant îor a decree does not invalidate a subsé- 
quent an'sVer ànd decreé on the bill&nd such answer. 
8. Same— Rbopenins Case— SubpKibe.' 

^ Plaintiff) a,fter decree on ahearing for which he bas sstthe cause, on sup- 
plemental bill and answer thereto, cannot hâve the case reopened because he 
was surprised by the allégations in the bill. '" ' 

In Equity. On motion to reopen. 
/. Mc€. Perhins, for oomplainant. ' 
/. JD. S. J2o6ert«, for défendants. 

CoLT, J. > I h'ave again gone over this case, and conaidered the argu- 
menté bfought forward by the parties. I can find no error in the 
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original décision.' After the court allowed the plaintif? to file a supple- 
mental biU, the défendants had a right tô answer it, setting up ail their 
défenses to the relief sought by the plaintiff. The usual time allowed 
for answering is 30 days, or from one rule-day to the next, (rule 18,) 
and I think rule 57, under which this answer was filed, contemplâtes 
an aUowance of 30 days, and that défendants' counsel might pi-operly 
hâve understood that such time was allowed him. If, upon the filing 
oî the answer, the plaintiff found it unsafe to proceed to a hearing upon 
bill and answer, he should not hâve proceeded with the hearing. The 
proceeding to the hearing may well be regarded as ë. waiver by the plain- 
tiff of the technical objection that the answer to the supplemental bill 
was not filed in strict conformity to the rules in point of time. The 
plaintiff says that his supplemental bill merely changedi the original bill 
frora one of discovery to discovery and relief, and that, therefore, no 
further answer by the défendants was called for. The reply to this is 
that by making the bill one of relief against thèse défendants changed 
its character as to them, and plainly entitled them to set up ail their dé- 
fenses in an answer to the supplemental bill. Otherwise the défendants 
would be eut off from making a fuU défense, and a decree enteted against 
them when they had no opportunity to be fuUy heard. 

It is further contended by the plaintiff that the défendants filed an 
answer to the supplemental bill, June 29, 1885, and that they had no 
right to file anotber. I find no such answer on file, nor any note of it 
on the records or entries of the court. The casé was heard upon the 
supplemental bill, and the answeT thereto filed Jùly 21st. Under thèse 
circumstances, the court cannot saiy that there was any other answer to 
the supplemental bill than the one before it at the hearing. 

As to the défendants' motion for a decree June 30th, at the most it 
was irregular and prématuré. It could not bave the effect of making 
the answer su'bséquently filed and the hearing upQp bill and answer void. 
The fact that the accounting ordered by the court under date of June 
22, 1885, is missing from the files, is unfortunate, but in what way it 
can affect the action of the court on this motion I am unable to see. I 
understand that a substantial copy of the last paper is now on file in the 
clerk's office. . The error the plaintiff made in this case was in setting 
the cause down for hearing oh supplemental bill and answer, instead of 
filing replication and proceeding to take proof. If he was surprised at 
the allégations in the answer to the supplemental bill,. or did not hâve 
time to consider them, he should not hâve gone to a hearing upon bill 
and answer. But, after going to a hearing upon bill and answer, the 
court could not do otherwise than décide as it has donc, and I am now 
unable to see any lawful way that the court can reopen the case. Motion 
denied. 

>23Fed. Eejp.418. 
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St. Louis Type Foundby and others v. Carter & Gibbon Printino 

ÇjO. and others.' 

{Circuit Court, N. D. Texas. May, 1887.) 

Injunction — Ebsthaiwing Ordeb — Bill not Stating thb Facts. 

An injunction will be refused, and a restraining order previouslyissuedwill 
be quaahed, when the bill does not set f ortli the conceded facts in tbe case. 

On Motion for an Injunction Pend&nte Lite, and upon a counter-motion 
to dissolve a restraining order. 

Pardee, J. This case is submitted upon a motion for an injunction 
pendente lite, and a counter-motion to dissolve the restraining order hereto- 
fore granted ex parte. It is submitted upon an unsworn bill, alleging 
fraud, aswom answer of Carter & Gibson denying fraud, ànd two ex- 
hibits of chattelmortgages, — one granted by the défendant printing Com- 
pany, datediëeptember 15, 1885, in fa vor of défendants G. B. Carter and 
H, K. Gibson and the other chattel mortgage granted by the défendant 
printing company, November 18, 1885, in favor of the complainanta 
on the same property, covered by the mortgage of September 15th afore- 
said, and containing this provision: 

"Except or subject, however, to a previousdeed of trust given in October, 
1885, to secure an indebtedness of nineteen hundred and twenty dollars to 
Carter & Gifeson, parties who were formerly stockholders in the concern. " 

In the swom answer of Carter & Gibson is this averment: 
" Further answering, thèse respondents say that the complainanta were f uUy 
apprised of the purchase of respondentls said stock by the Carter & Gibson 
Printing Company, and of the said mortgage given to secure the payment of 
said notes ; and not only were complainants aware of said purchase, but thèse 
respondents charge and allège that said complainants approved of said sale. 
And, f urthér, thèse respondents would show to the court that before the said 
mortgage given to the complainants by Carter & Gibson Printing Company 
was executed, that the whole circumstance of the sale and mortgage to thèse 
respondents was t\illy explained to the complainants, and they had full knowl- 
edge of same;. and, w^hen complainants drew up their said mortgage to be 
signed by the Carter & Gibson Printing Company, (and respondents allège that 
the same was prepared by complainants or their attorneys in St. Louis, Mo.,) 
they, with a full knowlege of respondents' mortgage, and with a full knowl- 
edge of the flnancial condition of the Carter & Gibson Printing Company, they 
expressly provided and inserted in said mortgage the folio wing clause:" — 

Then reciting the clause above quoted, as to the mortgage to Carter & 
Gibson. ■ < 

This showing of the case is not met by the complainants; who, ignor- 
ing the récitals in their own contract, and their alleged consent, seem to 
place their case upon the admitted allégations that the défendant com- 
pany is and was insolvent; that part of their debt was contracted prior 
to the mortgage of September, 1885; and the further charge that the pur- 

'Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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chase of stock from Carter & Gibson, and tiie mortgagirig of the Com- 
pany 's property to secure the indebtedness created by such purchase of 
stock, was fraudaient as to existing creditors. Without disputing any 
of thèse positions, it is sufficient to say that, as the case is presented to 
the court, the complainants consented to the purchase of stock from and 
the exécution of the mortgage to Carter & Gibson, and as long as the 
complainants stand upon the mortgage of November, 1885, whichisthe 
basis of their bill, they are estopped from attacking the validity of the 
Carter & Gibson mortgage. 

The injunction pendmte asked for must be refused, and the restraining 
order heretofore granted upon a bill not setting forth the conceded facts 
in the case must be dissolved. 



Campbell W.James. 

(Oireuii Court, 8. D. 2few York. July 14, 1887.) 

1. Mandate ON AppBAii—DisMissrNG.BiLii—AMENDED Bill. 

Where a cause was remanded to the circuit court from the suprême court, 
with directions to dismiss the hill pî complaint, held, that such mandate in- 
cluded the whole bill upon which plaihtiff's case rested, and that a decrèe of 
this court dismissing not only the original, but alBO the amended, bill of com- 
plaint, did not go beyond the mandate. 

3. SaMB — COKBBCTING EkROB IN DbCBEE. 

If there was any error in the decree, it could only be corrected at that term, 
or by proceedings for review under the rules or on appeal, not by motion at 
a subséquent term. 

In Equity. 

Marcus P. Norton, for plaîntifif. 

Stephen A. TFaZfcer,U. S^Atty., for défendant. 

Wheelee, J. This cause was remanded from the suprême court at 
its October term, 1881, to this court, with directions to dismiss the bill 
of complaint. This court, after various delays in the taxation of costs, 
in its October term, 1883, entered a final decree dismissing the bûl and 
amended. bill of complaint, with costs taxed, and awarded exécution for 
the costs. The plaintitf now in this April term, 1887, moyes to set 
aside this decree, and for further proceedings. It is said, in support of 
this motion, that this,court went beyond the mandate to dismiss the bill, 
by dismissing not only the bill, but the amended bill. It is understood, 
howeyer, that the bill directed to be dismissed was the whole bill on 
which the plaintiffs case rested, including the original bill as amçnded, 
as weU as the original bill as at first filed. Nothing would be acçom- 
plished by dismissing, the original bill, and leaving the amended bill, on 
which the cause depended and was tried, still pending. Perhaps it would 
hâve been more proper to bave made a decree dismissing the bill merely 
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aceOTding to the mandate^ leaving it to include the whole bill, as the 
•jUMidatei did. Oarhpbeli YnjJamesi 104 U. S. 356. But, however that 
may be, tlie decree whicb.this court linade was full arid final, and dis- 
poged'; of the whole case. - If there was any error in it, the error could 
prily be corrected at thatjterai, or by proceedings for review under the 
■rules, or on appeal. Bronson v. Schultm, 104 U. S. 410; PMUipsy. Negley, 
117: ÎIjS. 666, 6 Sup. et. Rep. 901. 
This court is without power to open the case now. Motion denied. 



Missouri Pac. Ry. Co. v. Texas & Pac. Ry. Co. (On intervention of 

Fagan.)* 

{Circuit Court, E. D. Louisiana. January 33, 1887.) 

BaILROAD CompANIES— NBGLIOBlîCiB^DAJrAGB feom Fibb. 

Where the évidence shows that the fire complained of originated from 
sparks or other flre from a locomotive of the défendant raUway company, in 
a manner so'as to make itreasonably probable and certain énough to raise the 
presumption of ignorance in the opération of said engine, the défendant com- 
pany wiU be held respoBsible for the damages resulting frc(m the flre. 

In Equity., , On exceptions to master's réport. 

J. Jïi jrmnard, /r., for intervenor. 

W, W. Hffwe and S. S. Prentiss, for receivers. 

> Paedee, J. Exceptions are filed to the master's report, to the eifect 
that the facts do not establish a presumption of négligence against the 
receivers, nor a légal basis for a recovery in favor of intervenor. An ex- 
amination of the évidence shows that ail the circunistances point to the 
fact that the fire originated frooi sparks or other fire' from engine 619 of 
the raiiway, not so strongly as to taàie it certain, but so as to make it 
reasonably probable, and certain enough to raise the presumption of neg- 
ligfencein theiôperôition ôf the said engine. This showing îs only met 
îby évidence showing that on the morning of the day" the fire occurred, 
■July 31, 1886; 'ànd four days afterwards, on August 4, 1886, the engine 
Î619 was exattiined at Marshall shops, and thfen the condition of the stack- 
net, the ash-panj and the dumper was good. The fire occurred about 190 
miles west of thé Marshall shops, and at least 12 hoùrs after the first ex- 
aminatian,îànd 3} days before the second. And after the first exami* 
nation, and beftffè the fire, the engine milSt bave travelëd over that dis- 
tance of 190 Miles. At any time betwéèn the two examinations, while 
the engiiie Was in use, the ash-pan or dùmper may hàW been shaken 
ifatô bad ordeir. Whether the engine was exàmined at àny of the shops 
West of Marèhall does not appear. Thé master cohclïides that the en- 
gineer 60 mifeûiàliaged the engine,' nôt dèfective in its appliances, as to 

j'Keportédby Joseph p. Hornor, Esq;,'of the Ne# Orléans bar.j , 
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communicate fire to the intervenor's premises; but there is no évidence 
of mismanagement, and I take the master's findin^ tô mean that the fire 
was communicated by the engine, and that the évidence doea not exeul- 
pate the agents ofthe receiveïs from négligence. If the receivers had 
shown that the engine was supplied with the best appliances for the pre- 
ventîoû of sparks aiid thè spreatf of firé, and' that at the time, or imme- 
diately before and after, su<^ appliances were in good prder, itwould be 
difficnlt to holdithem liable in; this case. As the proof is, however, I 
arn constrained to confirm the spécial master's report. 

Let thç ^3;ceptions be overruled, and the report be confirnied. 



Missouri Pao. Ry. Co. v. Texas & P. Ry. Co. 

{Circuit Court, E. D. Louisiana. March 10, X8,87.) 

Master and Sbkvant — Négligence — Fbllow-SerVant. 

That the common master is not liable to a servant for injuries cansed by the 

. négligence of a fellow-servant is a rule recognized in the United States courts, 

(Wé^fcy. Raiiway Oo.; lOOXJ.' S. 018,) and a brakeman of a Tailroad train can- 

nfltcïoii^e^ueiitlyrecoTerof the companyfpr injuries causedby the négligence 

of the engmeër. 

On Bxéfelîtionsto Master's Report. 

Pètitioil of E. M. Pierpont, ex-employe, praying for comiJensatiôn for 
persdriàl injuries. ■ 

JoM -ff. Jïmnard, Jr., for petitioher. - 

W. WJ Howe and S. S. Prèniiss, for teceîvera. 

Pabdèê, J, Thé évidence in the case shows that thé petitioner, a 
brakemarl, was injured by the négligence of the engineer, hrs own négli- 
gence contributing théreto, while they were both employed on the same 
freight ttain. ' The master's report is practically to the same purport, but 
the mastier seems to find that the petitioner's négligence was mltigated to 
slight négligence îot which he was nôt responsible, because of his reason- 
able faith that the engineer would not be guilty of any négligence. The 
évidence shows clearly that, but for the primary négligence of ihe peti- 
tioner, he w'ould not hâve been inj ured , although the engineer had started 
his train as he did without proper signal. It also seems clear in this 
case that the brakeman and the engineer were féIlow-set*vants; and, as the 
gênerai rliîè exempting thé common master from liability to a servant for 
injuries caûsedby the négligence of a fellow-servant is recognized by the 
courts ofthe United StàiteS, (see flbwgiA v. Railway Co., 100 U. S. .213,) 
the petitibàei? should not recover from 'the receivers in this cdse, unless 
in some wây they can be shown to be in fault. A careful exaiiiination 
of thé evidencéi and ofthe master^ report, showô no fault of commissiX)n 
nor omission oïi the part ofthe teceivers. 

An order will be entered sustaining the exceptions to the spécial mas- 
ter's report; and dismissing the pétition of said E. M. Pierpont; 
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AnÎjebson V. Winston and others. 
(Cfireuit Court, D. Minnesota. June Term, 1887.> 

1. MASTEB and BBRTANT— IjABn-lTY OP MABTBE— SeBVANT'S EH'O'WLBDaB ov 

Danger— Ordbrs oj" Forbmak. 

Plaintifl, one of a gang of workmen employed by contractors, while exca- 
vating à tunnel, Was injured by an eartb slide produced by a crack in the soil 
from blasting, and sued bis employers for damages. Held, denying bis mo- 
tion for a new trial, tbal, as tbe danger was apparent to plaintiff personally, 
be conld not recover, tbougb tbe foreman of the gang, also knowingtbe dan- 
ger, ordered plaintiff to work, witbout notifyingbim thereof. 

8. Samb— •Fellow-Servànt— FoBBMAN OF Gang. 

Tbe foreman of a gang of laborers, employed by a contracter, is a fellow- 
servant of one of tbe gang. 

At Law. 

Henry Johns and H. S. Williams, for plaintiff. 

Kitchd, Cohen & ShaWj for défendants. 

Nelson, J. In this case a motion fo!r a new trial is made by plaintiff. 
Défendants were contractors exëavating a tunnel throûgh a hill iû the 
northern part of the city of St. Paul, in this district. It waS a face eut. 
One side of the hill was a little higher than the other, where the excava- 
tion was made. It appeared from the testimony that the contractor 
workednight and day gangs. The plaintiff was an employé in the night 
gang, under a foreman, and brings this suit to recover damages from a 
Personal injury suffered, as charged from the négligence of the défend- 
ants. This eut was through a hill which was about 30 feet in height. 
It wasi worked by having a platform raised some 15 feet, so that the 
men could work upon the platform, and also under it, in making the 
excavation. ; The sides of the eut were sloped, and the évidence shows 
the usual slope was given to them* In this face eut, when the day gang 
weiit off, the night gang came on, and it was whilethe night gang were 
at work that the injury occurred. Blasts had been made on account of 
the character bf the soil. A crack^ was formed, shortly affcer a blast, in 
theafternoon of the day beforethe accident, and gome time during the 
morning there was a slide of eafth, and plaintiff was injured. It is 
olsiimed that the foreman of the gang saw the crack, and did not inform 
thie men of the fact that it was a dangerous place, and plaintiff was or- 
dered to go to work there. Thewidence of ail the parties, with the ex- 
ception of one who testified in regard to the character of the excavation, 
goes jdii'ec.tly to the point that thë foreman saw the crack, and that they 
also saw it. Andersen testifiea thflt be did not see it, but it is pbvious 
that, if there was any danger, it waS as apparent to Anderson çis to any 
oaé else. There is another reason why the plaintiff cannot recover in 
this case, and that is, the foreman,: if he was at fault, was a co-servant 
with Anderson. An effort is made by the pJaintiff to bring this case 
within the décision of the United States suprême court in RaUway Go. 
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V. Ross, 112 U. S. 377, 5 Sup. Ct. Rep. 184. No such case is pre- 
sented. 
The motion for a new trial is denied. 



Church, Adm'r, etc., v. Northern Pac. R. Co. 

(Circuit Court. D. Minnesota. June Term, 1887.) 

NnGLiaBNCE— Dbath AT Railroad Ckossinci — Evidence ïo Rendbr RaiIjROao 

LiABLB. 

In an action against a railroad company to recover damages for causing the 
death of plàintifiE's intestate, who was piclsed up on a crossing on a dark 
hight in Noveinber, havin^ boen struck apparently by defendant's train, 
which. hàd passed a few minutes before, the principal witness for plaintiff 
testified to liying near the croBsing; that, from his house, having retired for 
the night, he heard a scream %s the train passed, and the jumping of the 
wheels on the rails; that he heard no bell or other signal; that he went down, 
and found plaintifl's intestate on the track, having reçeived injuries front 
which he afterwards died, and saw the train disappearing, with cars ahead of 
and behînd the locomotive. There was no flagman at the crossing. There 
was évidence that the deceased had been drinkmg intoxicating liquors. Held, 
that thére was not suflBcient évidence to justify a verdict for plaintiff; and 
that, after verdict for défendant, a motion for a new trial should not be 
granted. 

At Law. Action to recover damages for death of the plaintifPs intes- 
tate through injuries caused by the defendant's neghgence. On motion 
for new trial. 

C. F. Baxter, for plaintiff. 

iV. 0. GioMgr/i, for défendant. 

Nelson, J. This case was tried at the last term of this court, a ver- 
dict found for the défendant, and a motion for a new trial is made by 
the plaintiff. The administrator of Soren England brought suit to re- 
cover for the death of his intestate. The latter was found lying along- 
side of the track of the Northern Pacific Railroad Company on the night 
of November 27, 1885, in the city of Minneapolis, at a crossing on Twen- 
ty-first avenue north, and died soon after béing removed to the hospital. 
Bruises and fractures upon his person and blood upon the rails indicated 
that he had been struck and run over by defendant's train. The night 
was dark. There were two tracks at this point, and the body was found 
near the west track. There is no testimony offered of any person who 
saw the injury inflicted. The accident occurred about 10 o'clock at night. 
The principal witness, who lived near the track on the north-west corner 
of Twenty-first avenue north, testified that he was in his room in the 
second story of his house, and heard the train passing, and says he heard 
th*^ scream of a man, and the wheels jumping on the rails; and, believ- 
ing that sonie one was hurt, got up and arrived within five minutes of 
the time that this accident happened, and found this man in a position 
v.3lF.no.9— 34 
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indicating that he had been seriously injured. He testifieà he did, not 
hear the ringing of any bell, or any signal given, when the train went 
past, and when he reached the body of the man he ça w the locomotive 
headed south, with one or two cars ahead of it, and three or four cars 
behind it. There was évidence also tending to show that the plaintiff's 
intestate had been drinking intoxicating liquors. 

The testimony I think is sufficient to charge the défendant with the 
death of the plaintiff's intestate, , but there Is no évidence sufHcient 
to justify a verdict for the plaintiff baâed upon defendant's négligence. 
The testimony of the plaintiff's -witness ia entirely of a négative char- 
acter, and the facts and circumstahces connected with it deprive it of 
muoh weight. The witness lived in a brick house within 7.0 feet of the 
south side of Twenty-first avenue north. It was in November when the 
accident ociqurrèd, and the doors and Windows of his houSè were closed. 
The witness was upstairs, and had retired for the night. Trains had 
been running for morethan a year, making this crossing night and day, 
,so that there wàs nothing unusual to call his attention to this particular 
locomotive and train until heheard thescream of the deceased, and went 
to see what wa,s the matter. Hbw can it be said thàt, under such cir- 
cumstances, tis itestimony that he djdpot hear the bell ring orànyother 
signal was sufficient to establish n^ligence on the part of the défendant, 
or to raise the préàumption that this accident Tfraâ due to the négli- 
gence of the défendant? The évidence shows that there was ho flag-man, 
but if there had been one, he would hâve been of no service on that dark 
night, unless he happen'ed to hâve been at the point where the deceased 
was starting on the track. It isiincumbent upon the plaintiff to prove 
négligence on the part of the défendant, and if the train was backing, 
and no signais or light were displayed at the end of the train; and this 
caused the death of the plaintiff's intestate, he mustishow this. No gûch 
fact has been proven. It can be as readily inferred that the deceased 
was intoxieated'i'a'tid brought the'injury and subsequentideath upon him- 
self, from the, fact that the odor, of liquor was apparent in his breath, as 
to say that the death was proved to hâve resultéd from the négligence of 
the défendant. It was claimed that some évidence going to the question 
of damages was excluded by the court, but that becomes unimportant in 
my view of this case. 

The motion for a new trial is denied. 
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McCboby, Adm'x, etc., v. Chicago, M. & St. P. Ry. Co. 

(Circuit Court, p. Minnesota. June 13, 1887.) 

NSGMGBHCB— RaILBOAD CeOSsIKG— COKTRrBtlTOTlT NEGLIGENCE. 

The i^ule that a man mustlook and listen when approaching araîlroad Cross- 
ing,: and if, by looking or listening, he can ascertain tlie approach of a train, 
he is guilty of contributory négligence if he fails so to do, applied to non-suit 
the Personal représentatives in an action against a railroad company to re- 
cover damages for the killing of deceased by defendant's train, it appearing 
that deceased, who was familiar with the scène of the accident, while ap- 
proaching a Crossing over defendant's tracks, was killed by an approaching 
train,: the view of which was obscured by smoke, but which he must hâve seen 
had he waited a moment for the obstruction to blow aside. 

This action is brought by plaintiff, the personal représentative of 
Charles McCrory, deceased, to recover damages for the killing of said 
McCrory by défendantes train. The testimony showed that plaintififs in- 
testate waS last seen approaching on foot a crossing of defendant's track 
at Twenty-sixth avenue south, Minneapolis, Minnesota, about 75 feet 
frûtn thé tràck, a few minutes after 9 a. m., on the morning of January 
24, 1886, ànd that he wàs rUn oyer and killed by a regular passenger 
train rUÎnning betweén Minneapolis and St. Paul. It appeared that at 
the tinie of tïie accident a freight train from the east was going over the 
crossing, and the passenger train which caused the death of McCrory was 
approaching rapidly from the West, the latter train being on the track 
nearest deceased. It was admitted that the passenger train was run- 
ning at a considerably higher rate of speed than was allowed by the or- 
dinanCe :of the city of Minneapolis, — from 18 to 24 miles an hour, the 
witnesses said, and the testimony was to the effect that no bell was rung 
or whistlé'sounded. It was admitted there was no flag-man at the cAross- 
îng. It was also shown' that at this point the country is flat, with but 
few bouses; in the immédiate vicinity of the Crossing, and that, when 
deceased V?as within 75 feet of the track, and froïn that point to the 
crossing, the view of the track on which the passenger train was approach- 
ing was entirely clear and unobstructed. Nobody seems to bave wit- 
nessed thé acqident itself. The môrning was very cold,— 30 deg. below 
zéro, àccordihg to the testiinony of one witness, — with a strong wind from 
the northwêst; and it waé testified that the steam and smoke from the 
engines, instead of rising in the air, fell to the ground, and covered the 
tracks at the crossing, thus enveloping the deceased, and hiding him 
from view; and that probably the steam and smoke from the freight 
train obscured the approaching passenger train. After the introduction 
of plaintifTs testimony the défendant moved that the jury be instructed 
to find a verdict for the défendant, upon which the court gave the fol- 
io wing opinion. 

G. ir. ÊfflOTS, for plaintiff. 

W. a. ïfffrm and Flandrau, Sqmres et Outchem, for défendant. 

Beewer, J. There is but onè question to be determined. The rail- 
road Company was clearly négligent, not merely in violating the ordi- 
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nance by an excessive rate of speed, but also in approaching tbîs Cross- 
ing withôut signais. Thé only question is whether the deceased wais 
guilty of contributory négligence. The rule laid down by the suprême 
court of the United States is, briefly, that a man must look and listen 
when approaching a railroad crossing; and if, by looking or listen- 
ing, he can ascertain the approach of a train, he is guilty of contribu- 
tory négligence if he fails so to do. There is no dispute in this testi- 
mony as to the facts. At the time of the accident no witness saw the de- 
ceased. He was seen just before the accident, about76 or 100 feet from 
the Crossing, approaching the track. He could see in either direction. 
A freight train was approaching from the east, and its rumble and roar, 
and perhaps its whislJe, attracted his attention; and coming from the 
west was a passenger train. There was nothingto obstruct the vision 
towards the west except the matter of smoke. If he had looked, there 
being nosmoke iothe way, he must hâve seen the train, and there can- 
not be a shadow of a question but that he would hâve been guilty of con- 
tributory négligence, thus approaching the track witEout noticing it, 
Does this question of the smoke change the case? We must remember ^hat 
he was familiar with that track, because he had crossed it daily during the 
two months prior thereto. He must bave known that there were two 
tracks, and that a train wasliable to come on each track; and if, when ap- 
proaching a track, he finds anything which temporarily obstructs his vis- 
ion, it is his duty to wait until the temporary obstruction is removed. 
He cannot say, "There is soraething temporarily obstructing my vision, 
but I will take it for granted that there is no danger," and undertakç to 
cross the track. If it is a mère temporary obstruction, something that 
would pass away in a moment, as in this case, — a breath of wind mov- 
ing the smoke, — he is guilty of contributory négligence if he pushes ahead 
with the knowledge that there is a track upon which a train may be ap- 
proaching at any time. If the obstruction had been of a permanent 
character, and he had been where a single step would put him upon the 
track, then there might be some différence; but hère the obstruction, if 
there were an obstruction, that prevented him from noticing the train, he 
must bave known was but temporary; if he had waited but a moment, he 
would hâve seen that the track was not clear. The probabilities are that 
he saw and heard the freight train; heard its rumble and its whistle; 
saw it approach, and did not think anything about another train pass- 
ing at the same time. This is probably the truth. If he came to the 
track, and foundthe air fullof smoke, and could not see, or, if able to 
see, he did not look, then, and in either case, he is guilty of contribu- 
tory négligence. So, whether he could see and did not look, or could 
not hâve seen and did not wait until that obstruction had passed away, 
is immaterial, — one or the other must hâve been true, and in either event 
he is guilty of contributory négligence. The law lays it down clearly 
that a man must look and listen. And if, by looking and listening, he 
could ascertain the approach of a train, and fails to do so, he is guilty 
of contributory négligence, and cannot recover. 
Verdict ordered for the défendant. 
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Chadbourne V. German-Ameeican Ins. Co. 
(Circuit Court, S. D. New York. July 16, 1887.) 

1. Instikance— Cancbllation of Polict— Notice. 

A policy of insurance provided that it might be terminated at any time on 
giving notice to that eflfect, and that, on surrender of the policy, the insurance 
Company should refund any premium that, might hâve been paid, reserving 
pro rata rates when terminated by the company. The policy was taken eut 
by A., who gave his obligation for the premiums, and màde payable to B., a 
mortgagee. Subsequently the policy was conflrmed to B., who had become 
the owner of the property, and was made payable to C, a new mortgagee. 
The company notified B. and C. by mail on Priday, which notice was received 
about 10 o'clocjc Saturday, that the premium was unpaid, and that the policy 
would be canceled uhless the same was paid on or before the next day. On 
Saturday the company notifled B. and C. by mail, whiçh notice was received 
about 10 o'clock Monday, that the policy was canceled, and demanded a re- 
turn of the policy, and payment of the earned premium. The premium was 
not paid: and the prope"rty waa destroyed by flre between noon and 2 o'clock 
on the same day. Mdd, that no notice having been mailed to A., who was 
alone under any obligation to pay the premium, B. and Ç. were not guilty of 
any fraud or default authorizing the attempted cancellation of the policy, and 
that thé company was liable for the loss. 

2. Same — Reasokabi/E Notice — Question of Fact. 

The question of reasonable notice in such case should be submitted to the 
jury, when it appears that the property was of such a nature that insurance 
companies would not take a risk upon it without a survey, and the fact was 
controverted as to whether there was sufScient time for such survey and rein- 
surance after the flrst notice was given, and before the time of the flre. 
8. Same — StniKENDEE of Obligation — Submission to Juby. 

In such case it would seem that a surrender of the obligation given by A., 
the original mortgagor, for the premiuma, was requisite to effect a termination 
of the risk ; and if this was so the plaintiS was entiOed, in a suit on the policy, 
to the direction of a verdict in his favor, and the défendant company was not, 
therefore, wronged by the submission of the case to the jury. 

Motion for a New Trial. 

Roger Poster, for plaintiff, 

William D. Murray and Luke A. Lochmod, for défendant., 

Wheeleb, J. This action is brought upon a policy of fîre insurance. 
It was originally procured by Nye & Co. , on crédit for the premiums, 
and made payable to the Jennings Lumber Drying Company, mortga- 
gees. This company became the owners of the property, and the policy 
was conflrmed to thenj, and made payable to the plaintiff as mortgagee. 
It contained a clause providing that it might be terminated at any time 
on giving notice to that effect, and that, on surrender of the policy, the 
défendant should refund any premium that might hâve been paid, re- 
serving pro rata rates when terminated by tl^e défendant. On Friday 
the défendant issued a notice to the Jennings Lumber Drying Company 
that Ihè premium remained unpaid, and that, if it was not paid on or 
before the next day, the policy would be canceled, and sent the notice 
to that company, and a duplicate of it to the plaintiff, both of whom re- 
ceived it on the next day at about 10 o'clock. The premium was not 
paid by any one, and on that next day, the défendant sent another no- 
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tice to that company, and a duplicate to the plaintiff, that Ihe policy 
was carceled , and demanding a return of the policy, andpay ment of the 
earned premium. Thèse notices were received by that company and 
the plaintiff on the next Monday, at about 10 o'cloek in Ihe forenoon, 
and the property was destroyed by fire between noon and 2 o'cloek on 
the same day. The défendant resisted recovery on the ground, among 
others, that the policy was canceled, and notice given before the loss. 
Tho court charged the jury on.this subject, in substance, that the policy 
would continue in force until notice Was given that it was canceled, and 
for a reasonable time after, for procuring other insurance io replace it. 
The jury returned a verdict for the plaintiff, and the défendant moved 
for a new trial because of this direction to the jury. 

In Wood, Fire Ins. § 107, it is laid down that "the insurer cannot be 
permitted to cancel a policy tnstontér, excépt in case of fraud on the part 
of the assured, of acts or omissions that amount to fraud on his part, but 
must give the assured a reasonable opportunity to secure protection by 
insurance elsewhere." None of the cases cited by the coiinsel for the de- 
fendant involved this précise point, and they are not really in conflict 
with this proposition. Stone v. FrankKn Ins. Go., (N. Y. Ct. App, May, 
1887,) 12 N. E. Rep. 45; Van Valkenburgh v. LmoxFire Ins. Co., 51 N. 
Y. 465; Bergson v. Builders' Ins. Oo., 38 Cal. 541; Internatimial lAJe Ins. 
Co. V. Franklin Pire Ins. Co., 66 N. Y. 119; ^Mna Ins. Co. v. Maguire, 
51 111. 351; ffrac^v. American Cent. Ins Co., 16 Blatchf. 433. 

The plaintiff in this case was not guilty of any fraud, or of any act or 
omission amounting to fraud» or tending in that direction. Neither he 
nor the Jennings Lumber Drying Company were under any obligation 
to pay the premium. The defendaht had accepte^ the undertaking of 
Nye & Co. to pay the premium, and delivered the policy as if the pre- 
mium had been actually paid, instead of withholding it until the premium 
should be paid ; and the policy came to the Jennings Lumber Drying 
Company and the plaintiff as a valid policy paid for. Nye & Co., on 
whom the obligation to pay for the policy rested, were not notified that 
the policy would be canceled. if the premium was not paid, and the Jen- 
nings Lumber Drying Company and: the plaintiff were not notified that 
Nye & Go. had not been so notified, and would not know that the premium 
had not been paid by Nye & Co. until they received notice that the de- 
fendant had canceled the policy. They are therefore not only not shown 
to have been guilty of any fraud, but not of any default even. The de- 
fendant could unquestionably cancel the policy in the manner prescribed 
in it for the default of Nye & Co., or for any other cause, or without any 
cause, but had no claim upon any one else for the premium, and could not 
enforce payment from any, one else except by threatening to cancel the 
policy if payment should not be màde. This part of the defendant's case 
rested, therefore, upon the rightof the défendant to cancel the policy in- 
stantly, so as to terminate ail liability upon it at that moment, which, 
according to this proposition, did not exist. 

The défendant urges further, in support of the motion, that the ques- 
tion of reasonable notice should have been determined by the court, and 
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not submitted tq the jury. This would probably be true if there was 
no question about the facts. But évidence wâs introduced tending to 
show that this property was of such a nature that insurance companies 
wpuld not take a risk upbn it without a survey, which could not hâve 
beeh had, and insurance effected, àfter the ârs;t notice was given even, 
before the fire ; and on the other side it was claimed that by the known 
usages of such business it could hâve been donc in a very short time. 
On this there was a question of fact to be submitted to the jury as to 
how long it would take to effect an insurance, if any time was to be al- 
lowed for that purpose. 

It is'furthër to be noticed that, by the terms of this policy, it could 
be ternoinated on giving notice to that eflfect, but the premium was to 
be réfunded ;only on surrender of the policy. Thèse notices were sent by 
mail, and the plaintiff and the Jennings Lumber Drying Company had 
no opportunity to surrender the policy, and hâve an adjustment of the 
premium, < wiÔiout seeking out the défendant for that purpose. No 
premium had been actually paid, but the défendant had the obligation 
■6Î others for ît which had been accepted in lieu of it. The right to cancel 
dépends on.' pursUing very strictly the course prescribed, which includes 
thé fefunding of the premium^ without requiring anything from the as- 
sured. This is shown by the cases cited by the defendant's counsel 
feefore referred.to; If the note of the assured is taken for the premium, 
it must be JÉefunded the same as if money had been paid in order to 
terminate the, risk. "Wood, Fire Ins. § 106. The défendant did not 
flurrendér the obligation of Nye & Co., held for thè premium either to 
Nye & Cot, or the Jennings Lumber Drying Company, or the plaintiff, 
but holds thiat obligation stili^ On principle it would seem that thesur- 
render of that was a part of what was required to be donc to effect a ter- 
mination of the risk. If so, the plaintiff was entîtled to the direction 
of a verdict in his favor as to this part of the case, and the défendant 
was not wronged by havingit submitted to the jury. Motion denied. 



Thomson-Houston Electric Co. v. Bedsh-Swah Electric Light & 

Power Co. 

(Circuit Cowt, D. Vamont. Jnly 19, 1887.) 

l, î?BATJDULBiNT BEPHK8BNTATI0NS— SaLB. 

On the trial of an action against an electric lightîng company, to recover 
the price of certain material and machinery sold, to be used in producing 
, .elpctrio-light, defendant's évidence tended to show that the order for the 
gOQds'was induced by a représentation of plaintiff's agent that a gas company 
Wàs àbôut' to order and iristall such a plant in the territorjr operated by défend- 
ant, if the défendant did not do so. Held, that, there being no évidence that 
the agent made any statemqnt which he did not substantially believe to be 
trùe, or that the goods were hot as ordered, there was no such fraud shown 
as Would invalidate the sale. 
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2. Sale— On Thial— ÎTeglect to Tky— Epfect. 

Plaintiff sold and deJivered to défendant certain material and machinery for 
producing electric light, to be set up, installed, and operated by défendant, 
and to be paid for at speclfled priées, 80 days after satisfactory opération and 
receipt. Défendant did not set up, install, or operate the goods. Held, in an 
action for the price, tbat defendant's failure to make the trial could not de- 
feat plaintiS's right to recorer. 

At Law. 

Walea & Wales and WUder L. Bumap, for plaintiff. 

Eleazer R. Hard, for défendant. 

Wheeleé, J. The plaintiff 's declar^on consîsts of spécial counts for 
machinery and materials for producing electric light, sold and delivered 
to the défendant to be set up, installed, and operated by the défendant, 
and paid for, at specified priées, in 30 days after satisfactory opération; 
and received, but not set up, installed, operated, or. paid for by the de- 
fendant; and of the cômmon counts in assumpsit for goods sold and de- 
livered. The parties filed a written waiver of a trial by jury, and the 
case haa been tried upon the gênerai issue by the court. The plaintiff's 
évidence shows that the défendant ordered the materials and machinery 
of the plaintiff to be forwarded to, and set up and installed and used by, 
the défendant for renting lights in Burlington, Winooski, and Chester- 
field, and not elsewhere; but not in connection with any apparatus, or 
parts of apparatus, not acquired from the plaintiff, except that the same 
power might operate a dynamo of other companies, to be paid for, at the 
priées alleged, in 80 days after it should be set up and installed and op- 
erate satisfactorily; that the plaintiff forwarded the goods agreeably to the 
order, which were received by the défendant, but which the défendant 
refused to set up, install, operate, or pay for. The défendant insists in 
argument that the plaintiff is not entitled to recover, because the proof 
does not support the déclaration. Ail the counts in the déclaration, both 
common and spécial, set up an unqualified and absolute sale of the goods. 
The proof does not show such a sale, but only a limited sale, qualified 
by the right to use, in a particular manner, within prescribed territory 
only. The sale is not, therefore, such a sale as is declared upon. 

If the évidence had beeii objected to upon this ground, it might hâve 
been inadmissible. But as it was offered and admitted without objection, 
and tends to show such a transaction as would pass the property in the 
goods themselves, although in a qualified manner as to use and location, it 
can not be said that the plaintiff has not shown a sale and delivery of the 
goods to some extent as alleged. If the défendant gave a valid order for 
the goods, to be paid for after a particular trial and test to be made by 
the, défendant, and the goods were forwarded and delivered upon that 
order, and the défendant refused to make the trial or test, the refusai . 
could not be taken advantage of to defeat payment of the price. Waters 
Heater Co. v. Mansfield, 48. Vt. 378. , The défendant could make the trial 
or not, as it chose, but if it would order the goods for trial, and not make 
the trial, it would become liable as if they had been ordered without 
providing for the trial. The proof, therefore, showed a sale and delivery 
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of the goods, which, if fairly made, would entitle the plaintiff to the 
price. This would support either the spécial or the common counts. 

The defendant's évidence tends to show that the order for the goods 
was induced by a représentation of the plaintiff's agent that a gas company 
was about to order such a plant, and install it in that territory, if the 
défendant did not. It is not found upon the évidence, that the agent 
made any statement in that behalf which he did not believe to be sub- 
stantially true. There is no claim but that the goods were of the de- 
scription and quality ordered. There is not, therefore, any such fraud 
shown as would invalidate the sale. The plaintiff appears to be entitled 
to judgment for the amount of the goods, at the specifled price, with 
interest aftêr 30 days from a reasonable time to make the test. This is 
found to be August 1, 1886. The amount of price is $3,925.75. The 
interest from that date to July 19, 1887, the day of entering the judg- 
ment, isf 227. 59. The whole is $4,153.34. 

Judgment for plaintiff for $4,153.34. 



United States ex rd, Louisiana Const. Co. v. City of New Oklbans.* 
(Circuit Court, E. D. Louisiana. January 11, 1887.) 

1. Municipal Cohpokation— JuDaMENT against— Rbgistratioiî. 

A judgment against the city of New Orléans, réversible only in an appel- 
late court, and not affected by any appeal, either suspensive or devolutive, 
was within the two years allowed by the United States statute for -writ of er- 
ror, capable of registration under the act of the législature of Louisiana, No. 
6 of 1870, extra session. 

2. Samb— City op New Obibans— Its Alimony. 

The duty of providing for the alimony of the city is lodged in the discré- 
tion of the common council, in the constitutional and légal exercise of which 
the courts may not interfère. 

Application for a Writ of Mandamus to compel the common council to 
înclude relator's judgment within the budget for this year. 
E, Hmrard McOaleb, for relater. 
W. H. Eogers, City Atty., for respondent. 

BiLLiNGS, J. Two points of objection are made by the attorney for 
the city. 

1. That relator's judgment is not final and executory. This objection 
involves the construction of the act known as No. 5 of the acts of the 
législature of Louisiana in 1870. Up to the time of the passage otthis 
act writs otfieri fadas ran from the state courts against the city of New 
Orléans. This act abolished that writ, and substituted therefor the reg- 
istration of the judgment with the comptroller of the city, and payment 

■Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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by appropriation by the common council in thé ordeli of regîstratîon» 
Section 1 takes from creditors the right to resort to mandaums upon the 
fiscal oflSèers of the city before judgment. Section 2 f)rohibits the issu- 
ance of exécutions (writs of Jieri fadas) to enforce the payment of any 
final jvidgment against the city "condemning said corporation to pay any 
sum of money^" and provides for their registration. Section 3 provides 
for the payment of judgments against the city which are "final and ex- 
ecutory." 

This statute, it is to be observed, took its place among the statutes of 
the State providing for the payment of money judgments without dis- 
turbing or changing the form or enforceability of judgments. It was ap- 
plicable only to cases in which the city was the debtor. It left judg- 
ments in city cases as they had been, and as ail other judgments re- 
maihed j subject to suspensive and devolutive appeals. Those judgments, 
which had been final and executory xiontinued so, city judgments as weH 
as ail others. There was as to cityjudgtaents merely the substitution of 
one particùlar means of enforcement or collection for another. The 
question presented hère is whether a judgment réversible only in an ap- 
pellate court, and not affected by any appeal, either suspensive or devo- 
lutive, was, within the two years allowed by the United States statute 
for writ qf error, capable of registratioi|. That an exécution could hâve 
been issued onsuch a judgment is not denied. ItfoUows that it equally 
carries with it the right of registration. , 

In Arrowsmith v. DureU, 21 La. Ann. 295, the court holds that even 
a judgment of the district court in a case which was pending in the ap- 
pellate court upon a devolutive appeal, and while so pending, had be- 
come prescrî,bed. The courtin its reasoning meets thequestion of finality, 
and while it says such a judgment "is not final in thelargest sensé of a 
final judgment," i. e. , Civil Code, art. 3522, to maintain a plea of resjudi- 
cata, thatnevertheless it is final for the purpose of the running of prescrip- 
tion against it. This is the adoption of the same meaning as is attached to 
the Word "final" in the statutes of congress when they provide that writs 
of error and appeal may lie from ail final judgments of the circuit courts, 
etc. Rev. St. § 691. It cërtainly is not necessary to be seriously con- 
sidered whether a judgment which !s of such a character and condition 
that the législature has made prescription run against it is not executory 
in the one solitary mode left by the law for its exécution and enforce- 
ment. My conclusion, therefore, is that the relator's judgment is, 
within the meàning of act No. 6 of acts of 1870^ final and executory, 
and was properly registered under that act. 

2. WhatWghts has the relator tO having his registered judgment 
paid through the writ asked ? The sole question presented in this part 
of the case is, has the relator the right to hâve his judgment paid out of 
the tax within the 10 mills? There is no question in this case of constitu- 
tional law. The question may bè stated thus: Can the court usurp 
the discrétion which the législature of the state has vested in the com- 
mon council, as to the amount within the 10 mills which they must. de- 
vote to what is termed the alimony of the city? 
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Référence was made to the case of Wolff v, New Orléans, 103 U. S. 
358. But in that<éàse there was lio obstacle coming from a limitation 
of taxation. The prayer was for a budget or a spécial tax, and the 
court maintainçd a right ta a spécial tax. 

In Oarondelet Oanal Co. v. New Orléans, 30 La. Ann. 129, the suprême 
court of this state awarded a mandnmus to compel the levyiiig of a spé- 
cial tax in the annual budget sufficient- to pay relator's and ail prior 
registered judgments. But this case, as I understand it, did not in- 
yplve any question of limitation of power of taxation, or of controUing 
tlie common council in the matter of the government of the city, includ- 
ing provisions for the schools, police, lights, etc., and ail the public 
necessities of civilized communities. But the matter presented hère is 
dealt with, as it arose, in a séries of subséquent cases, wherein the court 
lays down the doctrine that the duty of providing for the alimony of the 
city is lodged in the discrétion of the common council, in the constitu- 
tional and légal exercise of which the courts may not interfère. 

ïnSohy v. Oity, 33 La. Ànn. 79, where there was a right to a spécial 
taX, the question was whether a tender of 10 mills by the tax-payer was 
sufficient. The court at page 89 say that in a former case the court "re- 
jectéd the idea that such a construction eould be placed upon the légis- 
lative limitation as to require the judgment tax to be taken out of the 
10 mills, and thereby deprive the parish of ail means of paying its car- 
rent expenses." 

In Re Isaacson, 36 La. Ann. 56, at page 59, the court says: "This 
question we hâve before had occasion to consider, and hâve held that 
the making the estimate and appropriation for the necessary expenses of 
the city was a législative function on the part of the council, with which 
the courts coiild not interfère so long as légal ànd constitutional provis- 
ions and limitations were preserved." 

In Marchand v. City, 37 La. Ann. 15, at page 18, the court says: 
"The duty [the duty of levying a tax to pay registered judgment] we 
hâve held, however, is subordinate to the higher and absolute duty of 
first providing, out of the revenues applicable to that purpose, for the 
necessary alimony in support of the city." I think thèse authorities are 
a well-considered interprétation of the meaning of the législation upon 
the point presented, and ftimish a clear guidance for this court. The 
relator is entitled to hâve his judgment registered and paid in the or- 
der of its priority, so soon as the common council can, consistently with 
the existing constitutional limitation upon taxation, and after providing 
for the alimony of the city, provide for the payment of the same. 

The judgment will be that the common council be required to include 
this judgment, in its order of priority according to registration, among 
the fixed liàbililies of the city of New Orléans, which the city must pro- 
vide means to pay, and that after providing for the items of the alimony 
of the city they appropriate ail the balance of the 10-mill tax leviable 
this year to or towards the payment of said judgment, in its order of 
priority, and so on, from year to year, till the said judgment is wholly 
paid. 
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Union Pac. Ry. Co. v. Douglas Co. 

{Gireuit Cowt, D. Nebrasica. 1887.) 

Public IiAitos—Qrant to TJjn.as Pacific Railhoad— School Lands. 

It was the évident intention of congress by the act of July 1, 1863, (12 St. 
U. S. 491,) giving a riglit of way to the Union Pacific Bailroad Company, to 
grant such right of way through. those lands which by surveys sbould be 
found to be sections 16 and 36, the school sections which it intended to give 
to the future state of Nebraska, pùrsuant to the provisions of the organic act 
Of 1854, (10 St. U. 8. 383,) creating the territory of Nebraska. 

A. J. Pffppleton, for plaintiflf. 
G. E. Simeral, for défendant. 

Breweb, J. The question presented bj^ tlie demurrer to the answer 
is this: Was the Union Pacific grant of the right of wayoperative upon 
sections 16 and 36, the sections granted for school purposes to the state 
of Nebraska? In 1854 the organic act (10 St. U. S. 283) creating the 
territory of Nebraska was passed, in which, by section 16, it is provided 
"that when the lands within the said territory shall be surveyed under 
the direction of the government of the United States, preparatory to 
bringing the same into market, sections numbered 16 and 36 in each 
township in said territory shall be, and the same are hereby, reserved 
for the purpose of being applied to schools in said territory, and in the 
States and territories hereafter to be erected out of the same. " The Union 
Pacific Ra;ilroad Company's act, passed July 1, 1862, (12 U. S. St. at 
Large, 491,) provided, in section 2, "that the right of way through the 
public lands be, and the same is hereby, granted to said company for 
the construction of said railroad," etc. Thèse are the only sections that 
are material to this controversy. The grant to the Union Pacific was 
later than the réservation for school purposes. But the power of con- 
gress over lands of which the fee has not already passed and vested is 
unquestioned, Pdshie v. Whitney, 9 Wall. 187, in which case the su- 
prême court held that until the title of the pre-emptor had actually 
vested the power of congress was suprême. See, also, the case of State 
V. Bachelder, 1 Wall. 109, in which the same doctrine wa,s applied in 
respect to school sections. 

The power of congress, then, being beyond dispute, the single ques- 
tion is as to the intent; and hère I am met with the proposition that the 
term "public lands" has become, by settled construction, descriptive of 
those lands only which are in no manner"reserved for any purpose. The 
leading case cited in support of this is WUcox v. Jackson, 13 Pet. 498, 
in which case is found this language: 

"But we go further.and saythat, whensoevera tract of land has once been 
legally appropriated to any purpose, from that moment the iand thus appro- 
priated becomes separated from the mass of public lands, and that no subse- 
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quent law or proclamation or sale would be constrtied to embrace it, or to op- 
erate upon it, although no réservation were made of it." 

This language, whieh is very broad, must be construed in référence to 
the facts of that case; and there it appeared that land had been reserved 
for military purposes, and it was beld that a subséquent act for the sale 
of lands in that territory did not operate upon this particular reserved 
tract. This only shows that, when land has been once reserved, con- 
gress will not be presumed to hâve intended a disposition of it in any 
other way, unless the intent is clearly expressed. But that does not 
méet the question in this case; for the act of congress of July 1, 1862, 
does not purport to grant the fee, but only a right of way. The réserva- 
tion is not destroyed, but only a limited use placed upon a narrow strip. 
Now, that congress meant .that that right of way should be through ail 
lands over which it had control, is, I think, obvious for several reasons. 
I notice the principal: Mrst, in the land grant made by this act con- 
gress made spécifie exceptions of lands to which any pre-emption, home- 
stead, or other claim had attached, while the grant of the right of way 
is absolute and without exception. This distinction is recognized in the 
case of Railroad €o. v. Baldwin, 103 U. S. 426, in which, after notieing 
the limitations and exceptions upon the land grant, the court adds thèse 
words: 

" But the grant of the right of way by the sixth section contains no réserva- 
tions or exceptions. It is a présent absolute grant, subjeet to no conditions 
exeept those necessarily implied; such as tbat the road shall be constructed 
and used for the purposes designed. Nor is there anything in the policy of 
the government with respect to the public lands which would call for any 
qualifications of the tenns. Those lands would not be the less valuable for 
settlement by a road running through them. On the contrary, their value 
would be greatly enhanced thereby." 

Ses, also, the case of Ifailroad Co. v. U. S., 92 U. S. 733, where the 
same distinction between a land grant and a grant of a right of way i» 
recognized. Further, I observe that the Union Pacific Railroad Com- 
pany act contemplated a speedy construction of the road. The state of 
Nebraska was not then admitted to the Union, and there was no certainty 
when it wpvild be. It is a matter of public history that a large part of 
the western portion of the then territory was unsurveyed. No one could 
say in advance where the sixteeenth and thirty-sixth sections would lie. 
Can it be possible that congress, intending the speedy construction of the 
road, alpo contemplated that if, after construction, it should be found by 
survey that the line constructed ran through the sixteenth or thirty-sixth 
section, its right of way should cease, and it be deemed a trespasser 
thereon? Again, no provision is made for condemning the right of way 
over school sections, nor is it easily to be perceived how, under the stat- 
ute then in force, proceedings could be had for such condemnation. 
Still, again, this right of way through school sections has been accepted 
without challenge for 20 years. This indicates the gênerai understand- 
ing, and is significant. Thèse considérations, among others, lead me to 
the conclusion that, beyond any doubt, congress intended by this act of 
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Jùly 1, 1862, to grant a right 6f wày through those landà 'which bysttr- 
veys should be found to be sections 16 a:nd 36, the schoôl sections' which 
it intended to giv^ to the future state of Neb;raska. ■ :: , 

. The demurrer to the answer will be Bustained. 

DuNDY, J. The foregoing is the opinion of BbewëR, J., aijd I fully 
çoncur therein. 



Feick and others v. Cléments and othera. 
{Circuit Cowrt, 8. L. Georgia, W. D. 1887.) 

1. United States- CotJETS — PLBADma-rBBT-QpF. : 

A set-off may be pleaded as a défense tg an action brought în the United 
States courts in any state whiere that pléa is permissiblé by the laws of the 
State. ; ■^' ■ 

2. Sàme— Replt to 8s,i-0t». 

It is not, il) the ooiufts of the United States, a prope^ reply to a set-off show- 
ing a iponeyed indebtédness to the défendant, for the plaintiff to show that 
the défendant bas personal propertyin his possession belonging to the plaîn- 
tiflE, which the défendant will not restore to the plaintiff. 
{Syllabus by the Court.) 

At Law. 

Lanier & Anderson, îor ■ç]&mi\ÏÏB. 

Bacon & Eutfierford, for défendants. 

Speer, J. Frick & Co. hâve brought suit agaînst Cléments and oth- 
ers as principals, and M. J. Hatcher & Co. as indorsers, on two promis- 
sory notes for about $875 each. The makers of the notes make no 
défense. Hatcher & Co. défend on the ground that Frick & Co. are in- 
debted to them for varions sums, growing out of certain cross-obligations 
arising under the contract by which Hatcher & Co. became indorsers 
for Cléments and others. 

Now, this is an action at law, and a set-off is permissiblé. In Par- 
tîidge v. Insurance Cb. , 15 Wall. 573, it is distinctly held by the suprême 
court of the United States that a set-off may be pleaded as a défense to 
an action brought in the United States courts in any state where that 
plea is permissiblé by the laws of the state, and set-off is a familiar plea 
in Georgia. It is sought, however, to reply to the plea of set-off, (évi- 
dence in support of which, if worthy of belief, présents distinct matters 
of indebtédness on the part of the plaintiffs to the défendants Hatcher & 
Co.,) by replying that the défendants Hatcher & Go. havé in their pos- 
session, under the same contract, certain engines and. other personal 
property belonging to the plaintiffs, which they refused to deliver to 
plaintiffs; and it is sought to oppose the value of thèse engines to the set- 
off which Hatcher & Co. hâve proven. Necessarily that involves the 
idea of unliquidated damages depending on tortious conduct. If this 
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had been a suit in equity, and the allégations were that Hatcher & Co. 
were insolvent, or that the plaintiffs could not recover damages from them 
for the impropér cnstody and détention of their engines, there might be 
some propriety in this reply. It is, however, an équitable reply to a 
légal défense, and cannot, in the opinion of the court, be entertained at 
common law. It is not alleged that Hatcher & Cp. are irresponsible, 
nor could such évidence be heard in an. action at common law. The 
plaintiffs can bririg their action against Hatcher & Co. for trover, and re- 
cover tjheiir éngines, if they are entitled to do e(o. They may eitherrecover 
the property itself, or itâ highest value, siuce it was w,rongfully convçrted 
by Hatcher & Co. So it is not a proper reply to Hatcher & Co.'s claim 
for commissions, etc. , that they refused to tum over thèse engines, and 
the évidence isexcluded. 

The plaintiffs thereupôn took judgment against the makerof the notes, 
and dismissed the action as to Hatcher & Co. 



United States ». Saylor and others. 
■ {carewi Court, M. D. Michigan. 'January 27, 1887.) 

1.' POSTMABTER— liIABnilTT TO GoVEBNMBKT— RbNT OF OFFICE. 

' "Wliere a postmaster rented a post-offlce for the government at $1,000 per 
yean and received a secret rebate of |150 from his landlord, and also sublet 
portions Of the space so rented for a uewB-stand and a. confectionery stand, 
and received rent theref or, heîd, that he and the sureties upon his bond were 
liableto t}ié goyernmeiït for such rebate and rent. - 

2. Samb^Dbfbïtse— Offsbt. 

It is no défense to suCh claim for the rebate that the défendant had incurred 
expense in procuring and fltting up boxes, making repairs, etc., for which no 
allowance was made bythe department.' 

8. Samb^Acts of Spécial agents. 

It is no défense to the claim for reht that the spécial agents of the depart- 
ment had f requently visited the office, seen the sub-tenants in possession, and 
made noclaim for rent, it appearing that the department had no knowledge 
of thèse facts. 

{Syllçibi^s by the Court.) 

This was an action against principal and sureties upon a bond given 
by défendant Saylor, as postmaster at East Saginaw, in this state. Two 
breaches were averred in the déclaration r i^r«f, that défendant had re- 
turned vôuchers for rent to a much grealer amount thau the rentactually 
paid; second, that he sublet to différent pèrëons portions of the post-of- 
. fice building, and received rent therefor, wHich he failed to report to the 
department. Plea, that if the said défendant did sublet as charged, 
and received rent therefor, the plaintiff, by its proper ofBcers.had full 
knowledge, during ail such period, of the facts of such subletting, and 
the receijit by said défendant of monéys therefoT; thàt défendant bpenly 
treated said moneys so received as belonging tp himself individually, for 
which he was not accountable to plaintiff in his capacity as postmaster, 
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or otherwise; and the said plaintiff did not, although well cognizant of 
the facts, make any claim to the inoney so receivèd, by way of réduc- 
tion of the office rental allowed by plaintiff to the said défendant or 
otherwise, but did, during the wholè of said period, settle and adjust 
Tvith défendant quarterly the accottnts and receipts of his office, and did 
treat and hold such sums so recèived by défendant from said subletting 
as no part of thé officiai receipts in which plaintiff had any interest 
or concem, and plaintiff is now estopped from making daim tliereto. 
That,| upon the expiration of defendant's term of office, plaintiff, by its 
proper offîcers, still having full knûwledge of the facts, went over in dé- 
tail and àdjusted the entire account of défendant for the full period of 
his officiai term. 

The case was tried before a jury by the district judge. The facts, as 
they apjieared Upon the trial, were substantially as foUows: 

Défendant entered upon the duties of his office, under this bond, February 
8, 1880, and rented of one Lloyd the entire flrstfloorof a building upon Wash- 
ington Street; that, in order to keep the post-office on this street, Lloyd and 
other property owners agreed to pay him (Saylor) so much money yearly as 
an inducement to retain the office there, Lloyd's subseription being $150, in- 
dependent of the rent; that when he paid the rent he took teceipts for $1,000 
per year, but actually paid In money but $850. Défendant offered to show 
that, at the tlme he first rented this building of Lloyd, there were no post-of- 
fice boxes or fixtures belonging to the government in connection with the of- 
fice, and défendant supplied himself with them at his osyn expense; that the 
cost of such fixtures was #1,200, besides.the expansé of rembving them from 
the former office, refltting, and settingthem up; that there were also contin- 
uai expenses for repairs, enlargement of fixtures, and maintaining the requi- 
site paraphernalia of the office. This testimony was ruléd out by the court. 
In July, 1882, heremoved the post-office from the Lloyd building to theSeUgman 
building, and entered into substantially the same arrangement with Seligman 
that he had with Lloyd, except that Seligman agreed to do better by him, and 
gave him a rebate of $300 per year, taking receipts for a thousand dollars and 
paying but seven hùndred. It also appeared that the défendant sublet a por- 
tion of the space rented for the poSt-offlce to one Gibbs, at a rent of $600 per 
year, to be used as a news-stand, and another portion to Jones & Ostrander 
aï eight to ten dollars per month, to be used as a confectlonery stand, and 
that he recèived the stipulated rent from thèse parties, which he did not ac- 
count for. There was also évidence tending to show that the inspectors and 
spécial agents of the post-office department had full knowledge, from their 
own observation, of the existence of the news-stand; that they were fre- 
■quently there, and made examination of the post-offlce premises, and the busi- 
ness; that no inquiry was ever made by such agents, or by the department rel- 
ative to the fact of the subletting, or the amount, if any, recèived by défend- 
ant Saylor from that source; nor was ^y complaint made against the existence 
or continuance of such news-stand; nor was any claim ever made by the gov- 
«mment or its offlcers for the receipts from such subletting, nor notice that the 
same were postal revenue, and the said défendant neversoregarded or treated 
the same. Défendant Saylor in his testimony stated that, in his conversation 
with the spécial agent, the latter asked him what rent he paid, but did not ask 
him any questions about the matter of subletting. It îurther appeared that 
on January 7, 1882, the postmaster gênerai addressed défendant a letter, stat- 
ing that complaints had reached the department that a confectlonery stand 
was kept in the post-office; that the department considered it improper in or 
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around a 'post-office in a large eity, and dçsired the business removed, which 
■wasdone. There was also a news-stand kept in the Seligman building, of 
which the spécial agents had the same notice. 

There were quarterly settlements made with the goVerhmeht, and also an- 
nual settlements at the end of the fiscal year. A final account of ail transac- 
tions with the défendant was set'tled June 30, 1884, after he left the oflee. 
The défendant also ofEered to prove that the practice of establishing news- 
stands and other business in offices of the first an«i second class was prévalent; 
throughout Michigan and other states; that at Cadillac there was a bankin 
the building; that at Ann Arbor, Bay City, and West Bay City there were 
news-stands; that in the case of West Bay City the postmaster himself had 
charge of the news-stand, and occupied it, and sold paperâ in hls own behalf ; 
that ail the spécial agents of the départaient were familiar with thèse facta;' 
and that, in the instructions prepared and given by the, department to its spé- 
cial agents and examiners, no, inquiry is made as to subletting; also, coptiT 
mencing with 1860, a news-stand had been maintainçd in the office at East 
Sagina,w to the knowledge pf the government, from that day to the time the 
gOVernment flrst leased a building in its own behalf iii 1885; and no claim' 
for receipts from snch subletting had been asserted by the department at any' 
time. Défendant also offered to show, by the several defendant's sureties in 
their behalf, that thèse quarterly settlements were shown by him to his said 
sureties, and they were assured- by him and assumed that everything pertain»- 
ing to his aceounts was ail right; that they knew nothiî^ about any daim 
made for receipts growing out of the subletting to the news-stand, and tl^at' 
they were advised by him that the settlements were made annually, and that 
the final settlement was niade satisfàctorily to the governtaent. One Turnér, 
a witness produced on his behalf, swore that.he had been one of the inspec- 
torsof the post-office department during a portion ofj defendant's term, and 
had maàe one inspection of ihe Saginaw office on the blank form prepared by 
the department. On cross-examination, he swore that he never learned tialb 
défendant was renting a portion of the building out, and putting the money 
in his own pocket, and that there was nothing in the inspection made which 
brought any sueh tacts to his knowledge; and that hë made no inquiry with 
respect to this, and had no instructions so to do. 

Upon this state of facts the jury were instructed to rentier a verdict 
for the plaintiff for the excess of rentallowed over that actually paid, 
and also for the anaount of rent received from the subtenants. Motion 
■was made for a new trial, and the case W£is argued before the circuit and 
district judges. 

John A. Edget and S. M. Cutcheon, for the motion. 

C. P. Black, Dist. Atty., for the United States. 

Jackson, C. J. After a careful examination of this case, I concur în the 
conclusion reached by his honor, the district judge, that the plaintiff is 
entitled to recover the amount for which jndgment has been rendered, 
and that the motion for a new trial should be denied. It is perfectly 
clear that thé postmaster cannot hold or legally claim the benefit of the 
rebates made by his several landlords. To the extent that said rebates 
rgduced the rent below the sum allowed by the post-office department, 
the postmaster and his sureties are legally liable to refund to the govern- 
ment. Good faith and his agency relation to the government required 
the bonafide expenditure of the allowance made, for rent actually paid; 
and the postmaster could not lawfully appropriate it otherwisa, or by 
v.3lF.no.9— 35 
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any coUusîve arrangement with his landlord dérive a personal Benefit 
thèrefroin in excèss of the rènt actually paid. If this were otherwise 
doubtful under the evjdencç of ihé postmaster himself, his quarterly 
vouchersjor rent paidwQidd conclude kim on the question. ■. 

On the other branch of tjiç case, viz. , the right of llie government to 
hold the postmaster liable forthe amounts received from subletting por- 
tions of the premises rented for post-office purposes, I had, at first, some^ 
doubtj'biïtupon further reflection, and in view of the fact thatthé allow- 
ance pdà^e to the postnj,aster was for. thC; wAoZe space (the first floor of the 
building) Tïinted and aippropriat ed to tlie use of ^e government, as shown 
bythe proof, I amforced to the. conclusion, that the postmaster could not 
dévote any portion of euch space topmate use, or takea personal ben- 
efit to hîinself therefrom, TVitbout a breach of the duty which every agent 
ôvièéio his principal vt^hosëTbiiSiriess he is intrUsted to manage, viz. , that 
oif gpô4 faith, and the oblie^tiijn to conduct the business for the sole 
benefitoftihe principal. r 

1 One of the department régulations (No. 72) required the postmaster 
tb report whether "the clerk faire ot oÙvsr aUowance was more or less than 
the sèMëô required." Under this régulation and îrequirément, could the 
pdstm^élér^ Without a brôach df officiai duty, neglect to report that the 
$600 or $900 àllowance for rent was more than the service required, 
while actuâlly jrecejving from subtenants rents for portions oi the very. space 
or premises appropriated for postfoffice purposes, and for which the àl- 
lowance Was made? ' Œ thînk not He could not be allowed to say that, 
althdugh the aUowance is made in considération of the appropriation of 
thé whàte pretjmes (the entiré first flôôr) for government use as a post-of- 
flice, an4 the cdn;^,erii(jnce of tfaié public in connection therewith, there is 
nevertheless a. çerit^in portion -bf the space, so appropriated and allowed 
for, whicfa is not in fact needed to meet the wants of the government or. 
thé eonvenience of tbe public, and "I will therefore dévote that portion 
of the premises to my private benefit, and thereby save a large part of 
the ailowanoe, made for rent." His agency relations required him to 
make that gçmhgi out of space or premises rented for post-office purposes, 
for the benefit of his principal, the United States. It can hardly be 
doubted that, if he had reported the actual facts, his aUowance for rent 
would hâve been reduced in exact proportion to his receipts from the 
post-office premises. The fact that the postmaster was himself the lessee 
of the premises from the owner of the property does not afFect the ques- 
tion dr change the principle on which we rest his liability. Take the 
aUowancff of $1 ,000 for clerk hire. Suppose the postmaster had em- 
ployed a clerk at-that salary, and had then entered into an agreement 
with a neighboriiîgmerchant that' oné-fourth of the clerk's time and serv- 
ices, embraeing ' the hours covered by his employment, should be de- 
voted to keëping.:the books of sùch merohant, and for whifch the post- 
master waS'to beindividually paid the' sum of $250 perannum, would 
it be seriously insisted that the postmaster could retain ÛiQwkoU $1,000 
for clerk hire under the àllowance? Hardly, and yet it is difficult to 
see wherein consists the dilference between making a profit on the clerk's 
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time and services allcwecj for .by the govérnmènt arid the inaking of'a 
similar profit out of the "^ace" appropriated to pèsWffice puiçoses, for 
which a likeallowance is toadé. The long-contiaued practice of post- 
masters, and the apparent acquiescence of the govérnmènt officiais in 
acts and transactions of this chàracter, cannot be ■ invoked to legalize 
them. They are contrary to public policy, aiïd violation of that good 
faith which every one acting in the fiduciary capacity in the handling 
and expenditure of another's fundsmust observe. 

I concur with the district judge in thinking there is no error in the 
judgment heretofore rendered against the défendants, and that the mo- 
tion for a new trial sbould be overruled. 

Bkown, D. J. I hâve seen no reason to change the opinion I expressed 
at the trial. Défendant Saylor was allowed a thousand dollars per year 
with which to rent the post-office at Saginaw. At the end of every quar- 
ter an account was stated between the department and the làndlord for 
the rent of the qnarter, $260, and a receipt was appended and sent to 
the department as a voucher for the expenditure. The défendant paid 
the làndlord in fact but $212.50. New, by whatever name this différ- 
ence is called, it is in fact a less sum paid for rent than the vouchers rep- 
resented. Gilding it with the name of rebate does not change at ail the 
légal or moral chàracter of the transaction. The govemment placed in 
his hands a thousand dollars as an appropriation for rent, and it was bis 
duty to make the best possible terms for the govérnmènt. He was at 
liberty to expend the entire amount, if it was necessary, to procure a 
propèr office; but if he could procure one for a less sumit was his duty 
to do itj and return the différence. It is quite possible that a large land- 
owner, or an association of land-owners, might regard the location of the 
post-office as so désirable for their property that the}' would be willing 
to provide the department with a building free of expense. TJpon de- 
fendant's theory, however, it would only be necessary for him to induce 
the làndlord to give vouchers for a thousand dollars to justify him in 
putting the whole amount in his pocket. 

It is no excuse that the défendant was obliged to expend money in 
procuring boxes and other fixtures, and in incurring of expenses for re- 
pairs for which no allowance was made by the department. If the de- 
partment had intended to allow for thèse expenditures, such allowance 
would hâve been made eo nomine; if not, the défendant had no right to 
obtain a secret concession of the amount under another name. The 
amount of thèse expenditures, too, bore no relation whatever to the 
amount of the rebate. It may hâve been more, it may hâve been less; 
but, whatever it was, the rebate was not gaUged by itat ail, nor had one 
any connection with the other. 

His rétention of the rents received from his subtenants is equally in- 
defensible. He rented for the govemment, and as the agent of the post- 
office department, certain spaee for the post-office. This space belonged 
absolu tely ta the govemment during the continuance of the lease. If 
it was larger than was necessary for the purpose of the post-office, and 
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défendant chose to lease the superfluous space to prîvate indîviduals, he 
did so asithe agent of the government, and the government is entitled to 
the rent. In other words, he has no right to receive rents as an individ- 
ual for space for which he pays lent as an agent for the government. If 
the department had placed inhJs hands a thousand dollars for office ex- 
penses, and had taken vouchers from him to that amount, it might weli 
be argued that it was no concern of the government what he did with the 
money; so long as proper facilities were provided. But the money was 
placed in his hands to rent a post-office. The vouchers show a lease be- 
tween the government and the landlord, and a receipt of the rent froi» 
Saylor as the disbursing officer of the government. Indeed, it was per- 
fectly compétent for the government to employ another person to lease 
this building, and pay the rent, if it had chosen to do so. 

If this case had arisen between private individuals,-7-if, for example, a 
merchant in Détroit, desirîng to -set up a branch establishment at East 
Saginaw, were to send an agent there to rent a building, giving him a 
thousand dollars for that purposp, and he rented a building at that sum, 
and, not needing the whole of it, sublet portions ofit to other persons, 
— it woUld scarcely be contended that the money so received did not be- 
long to the principal. The faotthat the principal is the United States 
instead of .an individual does not vary the légal rights of the parties. 
Between the rebate of three hundred dollars, the rent of six hundred 
dollars from Gibbs, and the rent of eight to ten dollars per month from 
Jones & Ostrander, the défendant in fact managed to obtain a post-office 
for nothingj^nd to apply the entire thousand dollars to his own use, 
With equal justice he might rent any other building of a dozen ïooms 
for the use ofithe department,, stblet ail but one of thèse rooms for a 
much greater sûna than he pajd for the entire building, and inake a 
handsomê profit out of the transaction. 

But it is urged that the plaintiff is estopped to. make this claim by 
reason of the, fact that the inspectors and agents of the department were 
in tl^e habit of making fréquent visits to East Saginaw, saw that portions 
of the post-office were occupied byiothers, and made no objections to it; 
that the accounts of the défendant were settled quarterly, and no claim 
whatever was ever made that thèse rents should be included; that the 
same thing had been donc in Saginaw and in other places, in this and other 
states, for more than 20 years; that in the instructions prepared by the 
post-office department, and given to its agents and examiners, no inquiry 
is made as to subletting; and that ail this consti tûtes a practical con- 
struction by the department that rents received in this way are not a part 
of the postal revenues, or "from any other source connected with the 
postal service, '' within the meaning of the bond, or to be accounted for 
to the department. While the contemporaneous and continuons con- 
struction of a statute or other writing by heads of departments and ac- 
counting officers is undoubtedly entitled to weight in a doubtful case, 
the doctrine is a somewhat dangerous one to import into actions for 
money unlawfuUy withheld by officers of the.government, since défalca- 
tions of this kind are frequently rendered possible only by the connivance 
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or loose practices of goverument agents. If thèse ofScers were always 
prompt in the performance of their duties in the first instance, their 
omissions would not be allowed to become précédents. The remarks of 
Mr. Justice Stoey in'delivering the opinion of the suprême court in U. 
S. V. Dickson, 15 Pet. 161, are pertinent in this connection: 

"The construction ^iven to the laws by any depavtment of the executive gov- 
erument is necessarily ex parte, without the beneflt of an opposing argument, 
in a suit where the very matter is in controversy ; and, when the construction 
is once given, there is no opportunity to question or revise it by those who 
are most intérested in it as ofiacers, deriving their salary and émoluments 
therefrom, for they cannot bring the case to the test of judicial décision. It 
is only when they are sued by the government for some su'pposed default 
or balancé that they càn assert their rights. Their acquiescence, therefore, 
is almost from a moral necessity, when there is no choice but obédience, as a 
matter of pohcy or duty. But it is not to be forgotten that ours is a govern- 
ment of laws, and not of men; and that the judicial department bas imposed 
upon it by the constitution the solemn duty to interpret the laws in the last 
resort; and, however disagreeable that duty may be, in cases where its own 
judgment shall difEer from that of other liigh functionaries it is not at liberty 
to surrender or to waive it. " 

But, when carefuUy analyzed, it will be seen that the testimony in this 
case falls far short of bearing out defendant's contention, of a practical 
construction by the post-office department. It merely tends to show that 
certain subordinateofficers, called "inspectors" or"special agents," whose 
duty appears to hâve been to make periodical examinations of the ac- 
counts and business of postmasters throughout their districts, probably 
saw that certain persons were carrying on the sale of newspapers and con- 
fectionery within the post-office building, and might bave inquired of 
the postmaster his authority to permit this; and that this had been the 
practice of , postmasters throughout this and other states, in différent 
places, for a number of years. Conceding that ail this was brought to their 
knowledge, they had no power to authorize or ratify this arrangement, 
and there is no évidence that they ever reported it to the postmaster-gen- 
eral, or to the accounting officers of the department. Their silence can- 
not be regarded as a construction of the statute, nor will their lâches 
be imputable to the government. U. S. v. Kirh-patrick, 9 Wheat. 720. 
The only évidence of the knowledge of the department officers is con- 
tained in a letter of the postmaster gênerai to the défendant, directing 
him to discontinue the practice. It is impossible to extort from this 
any récognition of its legality or consent to its continuance. While 
it is quite probable, under the practice which had prevailed so long, 
that the défendant may hâve honestly supposed that he was entitled to 
do what he pleased with the space not needed for bis post-office, I do 
not think the government is estopped to claim the rentreceived by him. 
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Chbist and others f. Scheli. and others, Ex'rs,,eto. 

{Oveeuit Oourt^S. S. New York. July 14, 1887.) 

1. Vbhpict— Sbtting Aside— Perfectino. 

Where a verdict was not complète at the term when it was rendered, the 
court bas power to set it aside at any subséquent term at wUch the case is be- 
fore the court for the purpose of perfecting the verdict. 

3. 8AMB— MlBTAKE. 

Where, in. a suit against a collector of customs, commenced March 4, 1861, 
and put in verdict May 27, 1864, by consent of counsel, a motion was made 
more than 20 years after the date or the verdict to set it aside, held, that the 
motion vrould not be granted, unless the fact of such mistake be made clear. 

At Law. 

Almon W. Chnswold, for plaîntifFs. 

Stqthen, A. Walker, U. S. Atty., and Thomas Oremwood, Asst. U. S. 
Atty., for défendants. 

Wheelee, J. This suit was commenced March 4, 1861. A verdict 
was rendered in it for the plaintiffs for the excess of duties on charges 
and commissions, to be adjusted by the clerk, May 27, 1864, by con- 
sent of counsel, before Mr. Justice Nelson and a jury. A like verdict, 
in 35 other cases, was taken at the same time, and in the same manner. 
No judgment bas ever been entered on the verdict. The plaintiff moves 
to set aside the verdict on the ground that it was entered by mistake. 
The défendant insists that the court bas not power to set aside the ver- 
dict after the expiration of the term at which it was rendered without 
consent, or on motion made at that term, and extension of the term for 
the purposes of the motion. Bromaa v. Schulten, 104 U. S. 410; PhiUips 
v. Negley, 117 U. S. 665, 6 Sup. Ct. Rep. 901. But this verdict was 
not a complète verdict on which any judgment could be rendered at 
that term, and has never become such at any term since. The case has 
been in court at every term for the purpose of perfecting the verdict, and 
within the power of the court for any purpose touching the verdict, as 
much as at that térm. Redfidd v. Ysialyfera Iran Go.., 110 U. S. 174, 3 
Sup. Ct. Rep. 570. Prior to January 1, 1858, thgre appears to bave 
been a firm composed of F. A. Spies, George Christ, and Louis Jay, 
which was succeeded on 1;hat day by another firm composed of George 
Christ, Louis Jay, and Julius Hgss;' which on the first day of January, 
1861, was succeeded by the plaintifis, ail of which were engaged in im- 
portation. The first firm had three, and the second seven, suits, and 
the plaintiffs this one suit, against Augustus Schell,,as collector, to re- 
cover back duties; and one of them of each of the former firms was to 
recover back excess of duties on charges and commissions. It is said 
that this suit was brought to recover back excessive duties on numerous 
importations of mousseline de laines, paid successively by each of thèse 
firms, and belonging to the plaintiffs, as parties in interest, who hâve 
succeeded to the rights of the former firms; and that at the time of the 
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verdict în thîs case the plaintiiffs had no claim for duties on charges and 
commissions, because such excess had been included in a verdict in favor 
of Christ, Jay, and Hess, rendered February 25, 1864. 

It is understood that under the Code of Procédure of the state suits 
must be brought by the party in interest, and that causes of action 
which accrued to one firm may be recovered upon by another firm which 
has succeeded to its rights. But the order of succession of thèse firms 
is inconsistent with the idëa that Christ, Jay, and Hess recovered back 
excess of duties on charges and commissions paid by the plaintiffs, on 
the ground that they had succeeded to the rights of the plaintiffs, and 
were the parties interested in such recovery; for the plaintiffs succeeded 
them, and not they the plaintiffs, and the succession of right of recov- 
ery, if any, would be from them to the plaintiffs, and not from the 
plaintiffs to them. It is further understood that, under that Code of 
Procédure, the accruing of the right of recovery to the predecessors of, 
and the acquisition of it by, the plaintiffs as parties in interest, mùst be 
set out in the pleadings, and that there are no such allégations in thèse 
pleadings. This tends to show that this suit was brought to recover 
upon a right which accrued directly to the plaintiffs, and not upon 
rights whioh came to them through others. There are circumstances 
tending to show that the attomey for the plaintiffs has understood that 
there was a case pending in which a recovery on the importations of 
•mausédine de laines might be had, and that at times the district attorneys 
in office had the same understanding. But the transactions are so an- 
cient, and the cases against coUectors in charge of the district attorneys 
hâve been so numerous, and the changes in that officeso fréquent, that it 
is not made clear, on the whole, that there was any mistake among coun- 
sel which resulted in the entry of this verdict. It may be that there was, 
but that is not enough for setting aside a verdict which has stood so long, 
The fact of the mistake should be made clear; and, on repeated exami- 
nations of the proofs, it is not clear. Therefore sufficient grounds for 
granting the motion do not appear. Motion denied. 



Johnson v. Mississippi & T. R. Co. and others. 

(Oireuit Court, W. O. Tennessee. July 21, 1887.) 

CosTS— EbcotïSkt of Lkss than Pivb Htjndked DoIiI/Abs— Rbv. St. U. S. § 968. 
Where a plaintifif jointly sued three railroad companies for iniury to his 
property by laying their tracks in the Street of a city, and recovered in the ag- 
greg^te more than $500, but under the code practice, atrequest of défendants, 
the verdicts and judgments were éeparated, and the recovery against each 
was less than $500, the plaintiS is, nevertheless, entitled to costs, and the 
prohibitions of Rev. St. § 968, do not apply. 

This suit was one originally brought at law in this court against the 
three railroad companies named in the caption, and others, for damages 
claimed by the plaintiff in the sum of $10,000, resulting to him from 
the laying of défendants' railroad tracks on a streét of Memphis in front 
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of his abutting property. Upon the trial verdict waa rendered for the 
plaintiff in the sum of $700, and apportioned amotig the défendants, — 
that against the Kansas City, SpringfieH & Memphis Railroad Company 
being $300; and judgment was rendered accordingly, and for costs. The 
other défendants thereupon paid thê several judgments against them, to- 
gether with the respective pro rata amount of the costs of the suit; but 
the Kansas City, Springfield & Memphis Railroad Company, having paid 
the money recovery against it, résista the paynient of costs, and moves 
to vacatethe judgment as to costs, relying upoii a want of jurisdiction 
in the court to award costs against it because of the prohibition con- 
tained in section 968 of the Revised Statutes, quoted in the immediately 
precedingcase; thedaim being that the verdict and judgment should be 
treated as several, so far as this section of the statute is concerned. 

W. M. Eandolph, fov -plaintiS. 

Nernnan Erb, for Kansas City, S. & M. R. Co. 

Hammond, J, In this case this défendant resists a recovery for costs 
on the ground that each of the three judgments against the three défend- 
ants respectively îs less than $500. ' Rev. St. § 968. But while this is 
true, the aggregate of the plaintiflTs rebovery is more than $500. The suit 
was a joint one against th© three railroad companies, treating the injury 
complained of as one wrong to the plaintiff; but, under the charge of the 
court, separate verdicts were rendered against each, and the judgment 
moulded accordingly, as under the Tennessee Code, by especial direc- 
tion, may always be donc, no mfttter what the form of action or the 
grounds of it. Thomp. & S. Code Tenn. §§ 2973-2975; M. & V. Code, 
§§3687-3689. 

Perhaps it is true that the défendant companies had no necessary con- 
nection with each other, altholigh laying parallel tracks in the same 
street in front of plaintifTs property, and that the cause of action was 
several, and not joint; though as to this I do not deem it proper to ex- 
press any opinion, since it may be that a joint action would be emi- 
nently proper, and sometimes necessary, to apportion the liability of 
each, for it may be doubtful precisely whether the cause of action sounds 
in contract or damages, under the peculiar rights of the party suing a 
railroad company for "taking his property," or injury to it by laying its 
tracks upon a street in which he bas only a kind of spécial property. 
The complications of that subject need not be settled hère, because 
whatever should bave been the form of action, no objection was taken 
before trialto that which was brought jointly; and the powers of the 
court under thé Code, already cited in that behalf, were resorted to by 
the défendante to save themselves from any judgment except their re- 
spective shàres of the whole recovery. 

But, under such circumstances, it is too late to now make the objection 
that the suit' should hâve been severally brought, and seek to escape the 
liability for costs by the défendants' act in separating the verdict and 
judgment for their own benefit. The exclusion of the statute as to costs 
does not apply in such a case. Motion denied. 
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GiBsoN and Wife v. Memphis & C. R. Co. 

{Cirenit Court, W. D. Tennetaee. July 21, 1887.) 

OosTS — Eecoveey op Less thas Five Htjndbed Dollabs — Ebv. St; V. S. 
§068. , 

The rule of Eevised Statutes, 8 968, that the prevailing party shall npt be 
àllowed costs when the recovery is less than $500, is imperative, and the court 
has njo discrétion to allow costs in any case whatever, where the judgment is 
less than the sum limited. Eut it will not adjudge costs against the prevail- 
ing party if there be a reasonable expectation of recovering more than that 
' Bum. ■■■■■■■ 

The plaintiffs brought this action originally in this court, for dam- 
ages in the âlleged sum of $4,950, for the unlawful expulsion from dè- 
feiidànt's cars of thé plaintiff Mrs. Gibson and her two children, as pas- 
serigters. The case was tried by jury, resulting in a verdict for the 
plaintifFâ for $100, whereupon plaintiffs moved the court for judgment 
tipon the verdict, and for costs. The motion for costs was resisted by 
the défendant on the ground that the court had no juiisdiction to award 
costs upon a verdict of less than $500, in a case like this; citing section 
968 of the ReVised Statutes, which provides that *'when, in a circuit 
boùrt,' a plaintiff, in an action at law originally brought there, or a pe- 
titioner in equity, other than the United States, recovers less than the 
suni or Value of tive hUndred dollars, exclusive of costs, in a case which 
cannôt be brought there unless the amount in dispute, exclusive of costs, 
ëxcëeds sàid feum or value, or a libelant, upon his own appeal, recovers 
less than the sum or value of three hundred dollars, exclusive of costs, 
he shall not be allowed, but, at the discrétion of the court, my be ad- 
judged to pay, costs." The défendant also entered its motion, under 
this section of the statute, upon the facts of the case for a judgment 
against the plaintiffs for costs. The two motions were heard and argued 
together. 

Young & Martin, for plaintiffs. 

Poston & Poslon, for défendant. 

Hammond, J. The statute does not leave the court any discrétion in 
disallowing the plaintiffs' costs in this case. The authorities cited are 
not applicable, and need not be considered in this connection. At com- 
mon law each party paid his own expenses of litigation, and costs were 
not known. The court had no discrétion about it, to allow them or dis- 
allow them. The statute of Gloucester first enacted that the prevailing 
party shpuld recover his expenses as costs from his adversary, and, as a 
matter oîlaw, judgment for the costs followed a judgment in his faVor. 
But this a,ct of congress changes ithat rule, and says that, where the rfe- 
covery is lèss than $500, no costs shall be allowed, and, in effect, restorès 
the cornmon law in such cases. Some 'statutes enacted for the èame 
purpose as this — to prevent frauds upon the jurisdiction of the court 
— do give the court a discrétion to allow or disallow the prevailing party 
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his costs, and each case then dépends upon its own cîrcumstances; and 
the rule of judgment would be to allow costs where the party had a 
fair or reasonable expectation of fecovering iriore than the limited 
amount, and to disallow them where it was plainly tp b^ seen that there 
was no reasonable expectation. 

But this section is imperative, and only conféra a discrétion to go 
further than the statute goes, by.permitting the court, in flagrant cases, 
to impose an additional penalty for the fraudulent trespass oh its juris- 
diction by condemning the prevailing party to pay his adversary's costs. 
So imperative is this statute that even that discrétion as to costs which 
always did belong to a court of equity, but not to a court of law, is 
taken away in the class of cases denounced by this section. 

The argument that the statute only forbids the opération of the rule 
allowing costs to a prevailing party as a matter of course, and only pre- 
vents a taxation by the derk in the ordinary course of business, butdoes 
not interfère with the power of the court to allow the cqsts, présupposes 
the existence of power in the courts to allow costs, which is erroneous. 
Costs are entird.y the créature of statute, in cases at law, atleast, and 
courts cannotgrant theni inherently. The argument paight hâve some 
plausibility in an equity court and proceeding, but not in one of law, 
and the restriction of this statute upon even the powers of a court of equity 
in that regard is only an indication of its mandatory and rigid rule of 
exclusion. 

The plaintiffs' motion to be allowed costs is oyerruled. So, also, is 
the defendant's motion to çompel them to pay its costs. The nature of 
the cause is quite conelusiveof her fair and reasonable expectation of 
recovering more than the limit of the statute. So ordered. 



h, re Bbck.* 

(Oireuit Court, W. D. Texas, rebniaty, 1887.) 

Bahxeuptct— Bbtœw. , 

Neither the statutes, nor the prdws in bankruptcy, nor the rulea of the cir- 
cuit couft.prescribe spécifie delây within whicli an application for a review 
must be màde, but the adjudged cases déclare that the delay must not be un- 
reasonable, ^pr operate to the préjudice of the parties in interest. 

On Pétition for Review in Bankruptcy. 

Pardee, J. October 13, 1881, Becfe filed his pétition for a discharge, 
and a hearing was ordered. Opposition was made on the twenty-fourth 
of the same October, to which opposition a demurrer and exceptions were 
filed January 28, 1882. Two years after this, January 28, 1884. the 

'Beporled by Joseph P. Hornor, Esq., of the New Orléans bar. 
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demurrer and exceptions were sustained, and Beck's pétition was referred 
back to the register for a certificate ôf conformity. September 17, 1885, 
the matter seems to hâve next come before the court, on the opposition 
of Sam paon Heidenheimer, and on his motion; and an order was there- 
upon entered, denying Beck's application fora discharge on the grounds 
that Beck was a voluntary bankrupt, and that his assets were not equal 
to 30 per cent, of his debts; nor had one-fourth in number and one-third 
in value of his creditors consented. On the foUowing twenty-first of 
June, 1886, Beck filed a pétition to reinstate the case, and for a hearing 
of his pétition for discharge. To this pétition a demurrer and excep- 
tions were filed, which, on hearing, August 3d foUowing, were sustained, 
and the pétition for reinstatement dismissed. 

It may be noticed that, between the time of the judgment denying the 
discharge and the filing of the pétition for reinstatement, one entire term 
of the district court had intervened, and no definite reason for the long 
delay was giveri. Failing to get a reinstatement in the district court, 
the bankrupt has petitioned the circuit court to review ail the proceed- 
ings in the case. The last application to the district court was one 
whoUy addressed to its discrétion, and seems to hâve been refused be- 
cause the court doubted its power to act aftér such long delay, and the 
intervention df another term of court; but, however that may be, the ac- 
tion on this application is not reviewable in the circuit court. See In 
re Adler, 2 Woods, 571. The decree of September 17, 1885, denying 
the discharge, was the final disposition of the matter, and if the peti- 
tioner has the right to a review in the circuit court it dates from that 
time. Neither the statute, nor the orders in bankruptcy, nor the rules 
of the circuit court, prescribe spécifie delay within which an application 
for a review must be made; but the adjudged cases déclare that the de- 
lay must not be unreasonable, nor operate to the préjudice of the parties 
in interest. See lÂttlefield v. Ddaware & H. Canal do., 4 N. B. R. 258; 
Bank v. Gooper, 20 Wall. 171; In re Sutherland, 2 Biss. 405; Thames v. 
MiUer, 2 Woods, 564; and see thèse latter cases as to what is an unrea- 
sonable delay. 

The delay in the présent case has been nine mbnths before aid was 
sought from the district court, and eleven months before application for 
review was made to the circuit court. No satisfactory showing is made 
for this delay. It is true that in the pétition for reinstatement, ad- 
dressed to the district court, is the statement that petitioner did not know 
of the decree complained of until long after, but thereisno definite state- 
ment as to when he did first learn of it. In the pétition for review no 
excuse whatever is given for the delay. The said delay was unreasonable. 

It is therefore concluded in this case that the application for the review 
of the proceedings in the said bankruptcy cannot be entertained, so far 
as the pétition for reinstatement addressed to the district court is con- 
cerned^ because the action thereon was in the discrétion of the district 
court, and is not reviewable, nor so far as the order or decree. denying 
the bankrupt's discharge is concerned, because, as to that order, the ap- 
plication cornes to the circuit court unreasonably late. This last con- 
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clusion îs reached with the less trouble, as the proceedings of the appli- 
caiit, from the first application for a discharge to the last pétition, as 
shown in the pétition for review, were dilatory, and well calculated (if 
not actually intended) to wear ont the patience of his creditors. 
The said pétition for review will be dismissed, with costs. 



Thoens V. Israël.' 

(CHreuit Court, B. B^Louisiana. March 5, 1887.) 

Patents for Inventions— Combinations—Infkinqembnt. 

To infrinfife a pateiit for a combination, it is necessary to use each member 
of the combination, or its équivalent, substantially as set forth; and, if the 
use of less than the whole be an infringement, it is only where the part used, 
separàtè' and apart from the rest not used, was new and patentable to the in- 
venter. ' : 

In Chancery. 

B. R. Fortnan, for complainant. 

/. R. BechunihyA. H. Léonard, Maurice Maria, and B. B. Brumn, for 
défendant. 

Paedee, J. The patent in this case purports to be for a combination, 
in a housing frame for mills, of certain brackets having hollow cylindric 
piUars, provided with certain feet, caps, bolts, and rods, with certain 
bed-pieces, substantially and for the purpose set forth. In no sensé is 
it a patent for divided or composite housing, or composite or divided 
housing frames, for mills. Under the évidence in the case, I am strongly 
inclined to the opinion that the patent should be held void for want of 
novelty; but it is not necessary to go into that matter. The évidence 
does not make a case of infringement. As noticed, the patent is for a 
combination of certain brackets with certain bed-pieces. To infringe a 
patent for a combination, it is necessary to use each member of the com- 
bination, or its équivalent, substantially as set forth; and, if the use of 
less than the "whole canbe an infringement, it is only where the part used, 
separate and apart from- the rest not used, was new and patentable to 
the inventor. See Cahoon v. Ring, 1 Fish. Pat. Cas. 397 ; Adair v. Thayer, 
4 Fed. Rep. 441. 

The complainant's évidence in this case shows use by the défendant of 
brackets, but not of the spécifie kind, nor in combination, as described in 
the patent. The complainant and his witnesses seem to bave been labor- 
ing under the impression that his patent was for divided housings, or 
housing frames, and their évidence goes no further than to show that 
the housings in defendant's mill were in separate pièces, and no one of 
them is able to specify any particular part of complainant's combination 

'Reported.by Joseph P. Hornor, Esq., of the New Orléans bar. 
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as beîng used. Mr. Archibald Mitchell was apparently the most intelli- 
gent expert, and the best informed as to complainant's patent, of those 
called. He says that the housings for defendant's mill -were constracted 
on the same gênerai principle — the same gênerai design — as complain- 
ant's patent, i. e. , in separate and distinct pièces. On cross-exaniina- 
tion he was unable to describe the parts and combination used in the 
defendant's mill. 

The certified copy of the files of the patent-ofhce in the matter of com- 
plainant's patent shows that the original application of complainant con- 
tained a claim for "a housing frame for mills, made substantially as 
herèin shown and dèscribed, consisting of the bedipiece and housing 
brackets, made in separate partsj to operate as set forth," and that this 
claim was rejected as anticipated by certain English patents. 

The only infringement proved in this case is of said rejected claim'. 

A decree will be enter ed dismissing complainant's biU, with costa. ' 



MosHEB t>. Joyce and others. 
{OvrcuU Court, 8. D. Ohio. June 2, 1887.) 

1. Patents fob Inventions— Inpeinqement—Lbvbb Lifting-Jacks. 

Letters patent Nos. 168,663 and 172,471, of date, respectively; October 11, 
1875, and January 18, 1876, to Samuel É. Mosher, "for improvements in levejr 
lifting-jacks, " Bustalned, and held infringed by the "Joyce jack, " No. 29, (ex- 
cept as to the "trip attachment" attached tbereto,) and net infrina'ed by the 
"Joyce jack." No. 8. 

2. Same. 

Claim No. 1 of letters patent No. 172,471, of date January 18, 1876, to Samuel 
E. Mosher, for "an improvement in lever lifting-jacks, substitùtes for thé 
single lever, engaging the pa-wl-block in a recess, (as in letters patent No. 
168,663, of date October 11, 1875, to said Mosher,) a "double" lever, engaging 
the pawlblock at its outer aides. Held, (1) that the "double" lever consti- 
tuted a useful improvement in lifting-jacks, it being the means of attaihing 

freater strength and security, the pivots being thereby brought as close as 
esired to the weight sustained; and (3) that the invention was noK antic- 
ipated by anything found in No. 168,663, or other prior lifting-jacfcjjnven- 
tions ; and (3) that the double-lever device of the Joyce litting-jack waa a mère 
mechanical équivalent of the improvement. (On rehearing.) 

In Equity, Bill for injunction. 

Suit for infringement of two letters patent granted to complainant 
upon lever lifting-jacks, as follows: (1) No. 168,663, dated October 11, 
1875, as to the foUowing claim: "The block, D, provided with geveral 
teeth that catch simultaneously in those of bar. A, and pivotei to the 
lever, E, as and for the purposè specified." Also (2) No. 172,471, 
dated January 18, 1876, as tb the foUowing claim: "In a lifting-jack, 
the toothed lîfting-block, pivoted to sockets of a double lever,, swinging 
on an oscillating fulcrum, to engage and clear readily the teeth of the 
lifting-bar, as required, substantially, for the purpose dèscribed. " 
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The structure shown by the first of thèse patents was a lifting^jack with 
vertical rack-bar, moving in a containing frame or stand, by means of a 
many-toothed pawl-block, piyoted to the end of a hand-lever, fulcrumed 
in pivotai hangers awung froni the upper portion of the stand at the 
sides. The second patent exhibitedi a similar striicture, but in which 
the end of thé hahdi lever, instead of pivoting to the pawl-block in a 
recess of the block opening to the rear, was bifurcated around the pawl- 
block, and engagéd with laterally prôjecting studs upon the block. The 
lever was divided. longitudinally, tO facilitate attachment to the pawl- 
block; but its parts bolted together foroied a single rigid lever when in 
use. The object of ,the latter impfovement was to obtain the increased 
strength of a sôlid block and a shorter leverage than was possible undeif 
the former construction. 

Défendants' jack Exhibit No. 29 was identical in ail respects, except 
that the leveu was castsolidv with open sockets at theend of its bifur- 
cated arms to receive the latéral projections of the pawl-block. The 
ends of the hook-sockets were bent over the projections by hammering, 
when in place. Défendants' jade- No; 8 (Joyce patent No. 210,946, 
December 17, 1878) had a lever pivoted directly to the frame or stand, 
with a crank projection connected by a link with a "knuckle-joint" Sys- 
tem of levers carrying the' pawl-block.' 

The "spécial function" relied upon, as distinguishing the Mosher 
jack from the préceding art, was the "rigid immobilityof the teeth of the 
pawl-block. in relation tp those of the rack-bar when lifting a load. In 
.préceding jacks no pawl-block piyoted to the lever was employed, but 
the end of the lever was enlarged into a segment-shaped head, with a 
.qogged ûrtoothèd pèriphély, the teeth of which engaged successivély 
with the rack-bar as the handle of the lever was depregsed, producing a 
slipping engagement and a grinding movement that soon wore and broke 
.put the teeth."' 

,. The défense relied upon the state of the art shbwn in the foUowing 
patents: 
.iSo. .7,820, ' Jas..Leffel, 

« 97,631, : E. Green, 

". 88,896, N. Chapman, 

'" •106,417, • W.M.Smith, 

"■ 115,126. •W.M.Smith. 

« 160,] 43, Éennett & Eanciér. 

« 164,323, L. O'Hara, 

And upon expert testimony of Johp W. Hill, shPwi'ng want of novelty 
ip view of thè art. 

'i. Af. JToséà, for complainant. 
' Wood & Bopd, for' défendants. 

, , jA'CKSONj.J.i Tbia suit is brbught to restrain the infringement of let- 
,tèrs patent "for improvements in: Jever' liftingrjackg," granted to the com- 
plainant, beaUing date October 11, 1876, aiid January 18, 1876, num- 
bered 168,668 and 172,471, respectively. The défendants rely upon 
the défefaseb lof want of novelty, no invention, and non-infringement. 
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The légal princîples applicable to the questions presented in the case 
are wellietûed^— so' well settled,- indeed, that any re^^iew of the'author- 
ities bearing upon them would be an unprofitable consumption of time; 
nor is it deemed necessàry to examine in détail the vârious patents re- 
lied on by défendants to show that plaintiff's letters patent were antici- 
pated. 1?his, together with the défenses of "ho ihventioti and hon-in- 
fringement," having been carefuUy examined and considered, it is deemed 
sufficient to announce the conclusions which the court bas reached in 
the prerriises. Thèse conclusions are: 

First, that the défenses of want of novelty and no invention are not 
sustained, and the plaintiff's patents are valid. ' 

Second, that plaintiff's said patents are infringed by the Joyce jact, 
Bxhibit No. 29, (except as to aie "tnp aBacAni«nt'^rattached thereto,) 

Third, that plaintiff's said patents are not infringed by the Joyce 
jack, Exhibit No. 8. ' 

There wiU accordingly bé a decree in favor of the complainant for an 
injunction and aecount against the défendants as to the Joyce jack, Ex- 
hibit No. 29. But as to the Joyce jack, Exhibit No. 8, the bill will be 
dismissed on the ground tliat there ia no infringement. 



Upon motion of the defefadants, a reargùmént waa had as to No. 
172,471, upôn the claim of non-infringement by reason of the diffe*- 
«nce in construction above described, and the court (July 11, 1887) 
iiled the fôUowing opinion: 

Jackson, J. In this case, application of défendants to recall the decree 
austaining thcivalidlty of daim 1 of the second patent No. 172,471, is- 
sued to theplaintiff January 18, 1876, and to grant a rehearing as to that 
patent, is deriied. After a re-eiamination' of the case on the first daim 
of said patent 172,471, the court is of the opinion that the double lever 
therein embodied constitutes a useful and patentable improvement in 
liûmg-jajcks not anticipated by anytÂiTig foundiA paient No. 168,663, or 
-other prior lifting-jack inventions. In the first Mosher patent the lever 
passes into the pawlrblock, which is attended with many disadvantages 
"Which the patent No. 172,471, with its double lever, embracing the 
pawl-block on either side, was designed to (and dbes in fact) obviate. 
For the single lever engaging the pawl-block in a réoess, (as in patent 
168,663,) said patent No. 172,471 substitutes a "dowftk" lever, engiaging 
the pawl-block at its outer sides. By this means greater strength and 
.security is attained; the pivots being thus brought as close as desired to 
the weigbt sustained. The double-lever device of the Joyce lifting-jack 
is nothing more than a mechanical équivalent of plaintiff's improvement. 
It perfomis précisely the same function, in substantially the ^mfe way, 
and was obviqusly copiedfrom the plaintiff's desi^. 

The application to rehear is denied, and the deeree as heretofore rep- 
dered will stand. 
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E^ES and others p. Pueblo Smelting & Refininq Co. 

IGireuU Oour% Z). Colorado. May 18, 1887.) 

■'i.ifi ' ■■ .V- . ■. ■. • ' : ■ : . • 

1. Patents por iNVBNTioNSr-PBELiMiNABT Injunction— PiAiNTrpF'B Lachks. 
The ordinary rules of equity jurisprudence apply in patent cases as in oth- 
ers; and a temporary prelitnîhary injunction to' restrairi the inf ringement of a 
: . patent will not he granted where tiie complainant bas been guilty of lâches, 
by resting for nine years without brjnging suit against one who has been us- 
ing the invention for that period, and where the défendant is also abundantly 
' able to cômpensate the plaiiltiflf for ariy damage which he may show that he 
has sustained. , ■ 

8. gAMB-r4lN^?y:BB— POBMEB ADJXJDICATIOIT AGAINST PATBJNT.: 

■ Such teîîiporary preliminary injunction may likewise be ref used where tlie 
answer tof thé bill puts in issue the question of nOvelty, ànd where there hàs 
al,so been an;8djudication itj. the same circuit against the validity of the pat- 
ent, which adjudication, «Ithough abiding a new trial ordered by the suprême 
court by reason of certain errors therein, was not setaside by reason of any 
dealsion 01 that court concerniûg thé validity of the piatent. 

*. BAMB-ttTBIAI,! BY JuBT. . '■ t 

: 4-1 appljpation for a trial by jury.-made by the défendant in such suit under 
thè àct ot (io^gress providing therefor, is to be determined Jn the discrétion 
of the court; and, îf it appèars that the questions involved can bé determined 
more properly by a chancellor, the application foi; a jury will be ref used. 

Letters patent No. 121,385 were granted November 28, 1881, to Win- 
field Sc9;^t Keyes, for an improveuient in furnaçes for smelting lead and 
, other oreSv , ! \kn action at law wa^ afteïwards brought in tbe circuit court 
of the United States for the district of Colorado, against one Grant d a/., 
to recover damages for an alleged infringement of this patent. The de- 
fendants relied prificipally on the wahtof patentable novelty in thé in- 
ventioh^àad'it was shown that an invention similar in character had 
been described in a publication printed in Berlin in 1831-32, called 
"System der Métallurgie," by one Dr. J. B. Karsten. Upon the trial 
of tbe cause the circuit judge directed the jury to find'a verdict for the 
défendants^ which was accprdinglydone, and judgment entered thereon. 
Upbn writ of > error to the supteme court, this direction was held to be 
a?rorj ûh the ground that the questions involved should hâve been sUb- 
mitted/to the jury, with proper instructions as to the law, and the case 
\(^as reversed, and remanded with directions to grant a new trial. 118 
.U*.;8. 25, 6 Sup. et. Rep. 974. Before such new trial took place the 
plaintiffi èled, his bill against the présent défendants, to restrain infringe- 
'ment of thesàmê patent, and moved for a preliminary injunction. The 
'défendants interposed the same. défense as had been set up in said ac- 
itiôn at law.; It further appearéd that the défendants had been using 
the kind bf smelter in questiori for nine years bëfore the bill was filed, and 
that; they were abundantly rich tô cômpensate the plaintiff for any dam- 
age which hé mî^ht show that he had sustained. The défendants' made 
a counter-motion that the rnatteu in issue be ïeferred to a jury undei the 
-provisions of, the act of congress. 

R. E. Foot, for complainant. 

C E, 6ast and Thos. Maçon, for défendant. 
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Bréweb, J. Counsel in this patent case are not hère, but I will dis- 
pose of their applications, and they can ascertain from the reporter ex- 
actly what is decided. There are two motions, — one is for a prelim- 
inary injunction, the other a counter-motion for a jury. With respect 
to the first, the ordinary rules of equity jurisprudence apply in patent 
cases as in others, and a temporary preliminary injunction will not be 
granted unless it seems probable that the protection which the eom- 
plainant's biU shows he is entitled to, compels it. If he can receive fuU 
protection wilhout such temporary injunction, it will be refused. It 
will often be refused, also, where there bas been great delay on a com- 
plainMit.'8;p5xt, in conséquence of which the défendant bas proceeded to 
build up an industry based upon that patent. 

Now, it appears from the answer and affidavits that this défendant is 
abundantly responsible for. any damages which the complainants may 
sustain, — worth a million of dollars and more; so that, for whatever in- 
j ury the complainants bave sustained or may suffer from the use of thesë 
smelters by thé défendant, it is amply ablê to compensate them. Fur- 
ther, the défendant and its predecessprs in interest, (it is now a corpora- 
tion, and its property was theretofore owned by the persons who are now 
its stockholders,) bave iised this kind of a smelter for nine years before 
this suit. While, of course, this would not justify their piracy, if they 
are pirating, yet it is certainly reason for not interfering by preliminary 
injunction. Further, the case stands upon bill requiring sworn answfir, 
with such sworn answer, which certainly puts in issue the question of 
novelty. Still further, while the complainants hâve a judgment at law 
obtained some years ago in the circuit court of California, yet the ad- 
judications in this circuit are for the présent against their patent. A case 
was tried by Judge Hallett in the circuit court, and he declared their 
patent void, and took the case away from the jury. The complainants 
appealed to the suprême court, and obtained a reversai; the suprême 
court not affirming the validity of the patent, but saying that the ques- 
tion should hâve been left to the jury.* Still, the only express adjudi- 
cation in this circuit is against the validity of the patent. A judgment 
by consent signifies nothing. Under those circumstances, it would seem, 
particularly in view of the pecuniary responsibility of the défendant, 
improper to issue any preliminary injunction; and that application will 
be denied. 

The défendant comes in under the act of congress, and asks that the 
matter be referred to a jury. I think that also ought to be denied. It 
is a matter of discrétion under the statute, aswell as under the old equity 
praetice. It is easier for one man than for a half-dozen to come to a 
décision upon a question of this kind; and questions of the validity of 
a patent or in mechanics, or the stateiof the art, are ordinarily much 
more capable of solution by a chancelier than a jury; and, speaking for 
myself, I should much prefer, in a question of that kind, to détermine 

'Judgment against the défendant in the case alliided to (Keyes et al. v. Grant et al.) 
was entered in Ihis court on stipulation, after the case had been redocketed on man- 
date from the suprême court of the United States. 
v.3lF.iao.9— 36 
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it myself than to attempt to get the opinion of a jury. I hâve no dé- 
sire to hear this case. When it cornes to a hearing, I hope Judge Hal- 
LBTT will take it, for I know he is very conservative on thèse questions 
of patent law. Tf it cornes to me, I think I would rather dispose of it 
than ask the aid of a jury. 
The application for a jury will also be refused. 



HoLioB Elecïbic Pbotectivb Co. V. MetbopoUtan Bubqlab 

Alabm Co. 

i' ■ ■ ■• ■ , ■ 

(Oirouit Court, 8. D. 2fme Tork July 14, 1887.) 

Patents fob Inventions— iNJUiîcrriON—DisBOLviNa. 

Where a preliminary injunction, restraining the infringement of a patent, 
bas been allowed to stand for thrèe years, aUd it is within the power ôf tbe 
parties tô bring the cause to final heaidng, the court trill allow the injunction 
to remain untilsnch hearing, and will deny a motion to dissolve it, which is 
made on tl^e ground that the invention of the patent in controversy was de- 
scribed in a prior patent to the samé inveiitor, and that a certain authority 
was not before the court when the injunction was granted. 

In Equity. 

Samud A.. Duncan, foT ■phintiff. 

G. Q. Frdinghuysen, for défendant. 

Wheelee^ J. The preliminary injunction granted hëreîn has stood 
nearly three yearis. Motion is now made to dissolve iton the ground that 
the invention of this patent was described in a prior patent to the same 
inventer, and on the authority of Mahn v. Harwood, 112 U. S. 354, 5 
Sup. et. Rep. 174, which was not befdre the court when the injunction was 
granted. The question involved was argued in Buttenmrth v. HUl, 114 
U. S. 128, 6 Sup. Ct. Rep. 796, and is said not to hâve been consid- 
ered, as the case was disposed of on other grounds. Since then thè 
question bas been very fully considered, and the authorities, including 
Mahn v. Harwood, reviewed in Eaàiem Paper-Bag Co. v. Standard Paper- 
Bag Co., 30 Fed Rep. 63. The conclusion was there reachedithat such 
description in a prior patent does not, of itself alone, invalidate a subsé- 
quent patent for the invention so described, applied for in due season. 
Upon this sfate of the authorities, and in view of the long time during 
which the injunction has been in force, and the readiness with which 
the cause may be brought to final hearing, it is deemed best that the 
injunction should remain until that time. Motion denied. 
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The Haverton.' 

.Dbvere and others v. The Haverton. 

{Oireuit Gowt, E. D. Zouisiana. January 38, 1887.) 

1. CoiiUsiON— MuTTjAii Fatji/t— Division of Damages. 

In a case of collision on the high seas, between a steam-sliip and a pîlot-boat, 
the steam-slilp was held to be in f ault for not having and maintaining a proper 
lookout, and because her offlcer in charge absented himself so long a time 
from his proper position on the main-bridge, during wWcb the collision oc- 
curred; and the pilot-boat was held to be in fault for not carrying a white 
light at her mast-head, visible ail around the horizon, and in not exhibiting a 
flare-up light or lî^hts at short intervais while she was cruising, and in not 
taking any précautions by way of unlaghing her helm, and calling the watch 
below, when it became apparent that the collision was imminent, — ail of 
irhich faults of both vessels contributed to the collision, and therefore the 
damages were divided. 

8. SAMB— PiLOT-BOATS. 

Wh«B. a pilot-boat is cruising, looMng, or waiting for ships wantinç pilots, 
althoagh hundreds of miles on the port to which it belongs, it is a "pilot-ves- 
sel, engaged on lier «tation on pilotage duty," within the meaning of article 
ft of the act of congress approved March 8, 1885, (chapter 854, 28 St. at Large.) 

Admiralty Appeal. 

John D. Rouée and FïHmm Grani, for libelant. 

James McCbnneH, for claimants. 

■'■,''■ 

Pahdee, J. This cause came on to be heard on the transcript of rec- 
ord, and was argued, whereupon the court finds the folio wing as the facta 
in the case: 

(1) About half past 2 o'clock on the morning of the sixth of November, 
1885, the steam-ship Haverton collided with and sunk the sehooner or pilot- 
boat Mary ànd Gatharine at a point oflE the coast of New Jersey, about 22 nau- 
tical miles easterly from Absecom light-house, and about 75 miles southerly 
from Sandy Hook. Thô night was dark, but clear, so that there was no dif- 
flculty in seeing ships' lights properly exposed. No light-houses nor coast 
lights were in sight. The wind was light, and from the S. S. W. The sea 
was smooth, except there was considérable swell from the south-west. 

(2) The sehooner Mary and Gatharine was a New York pilot-boat of 38.64 
tons burden, about 64 feet long, and for some time prior to and at the time of 
the said collision she was cruising in above vicinity, hove to on the starboard 
tack, under double reefed main and foresail bonnets ofE the jib and stay-sail, 
the stay-sail sheet hauled to windward, and the helm lashed amid-ships, un- 
der a lieadway of about two knots an hourj leeway not appearing, on a course 
S. byE. JE. 

(3) The Mary and Gatharine had on board four New York pilots, a crew of 
one seaman, one boat-keeper, one cook, and two young men rated as boys. 
The watch on deck was supposed to be made up of one pilot (StofiEreiden) and 
one boy, (Peterson,) but, as a matter of fact, Stoffreiden was below, lying 
down, and Peterson was keeping the watch.- Peterson was 21 yea,rs old, and 
had' been foUowing the s^, for nine years. AU the rest of the people aboard 
were below, and asleep. 

'Eeporteà by Joseph P. Hornor, Esq., of the New Orléans bar. 
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(4) The Mary and Catharine, before and at the time of the collision, èarried 
one green and one red side light, set and burning. Her mast head-light was 
aloft, but in a cage, so that it made no show of light but was ready to "ba 
used. 

(5) From 15 to 20 minutes before the collision Peterson dlscovered the 
green light of the steam^ship Haverton on the port and lee quarter, and he 
thereupon called the pilot on watch from below, who came on deck, and with 
the glass observed the green light, pronouncing the coming vessel to be a 
steamer; and soon after observing a white mast-head light apparently jusèvbe- 
ing htfisted up. 

(6) Upon the continued approach of the steamer, Stoffreiden, about 10 min- 
utes prior to the collision, took the binnaole light, and showed it in the direc- 
tion of the steamer. This binnaole light was in a square lantern, with glass 
on three sides, one a buU's eye, and tin on the fourth, which was the door. 
The buU's eye was about three inches in diameter. The bull's-eye lightj not 
attracting the steamer's attention, Stoffreiden had a torch lighted, and shown 
towards the steamer by swinging around, and this was kept up from about 
four minutes prior to and until almost the moment of collision, when the 
torch was put eut, and the steam-ship ineffectually hailed. 

(7) Tlie course of the Mary and Catharine was not changed, nor was the 
condition of her sails and hfelm altered, after the discovery of the steam-àhip, 
and pripr to the collision, nor was the course of the steam-ship altered or 
changed during that time. 

(8) The steam-ship struck the scliooner with her starboard bow, j ust abaf t the 
schooner's fore rigging, with such force as to knock her around oh the other 
tack, and doing such injury that she sunk very soon, giving barely time to 
get ont her boats for her men to escape ; and as it was, for some unexplatned 
reason, one boy was neither awakened nor cdlled, but was left to go down with 
the scliooner. 

(9) The boats from the schooner puUed In the direction the steamshlp had 
taken, but, falllng to flnd her, made towards the land untll next nnoming, 
when they were plcked up by another pilot-boat, and carried to New York. 

(10) The pilot-boat Mary and Catharine, a few days previous, had left New 
York on a business cruise, and at the time of collision was under weigh on a 
cruise in pursuit of employment as a pilot-boat. The New York pilot grounds 
extend within a radius of 16 miles off Sandy Hook. The only station that 
New York pilot-boats appear to hâve is off Gedney's channel, to take pilots 
o£E butward bound vessels. New York pilot-boats cruise for business hun- 
dreds of miles ofl Sandy Hook. 

(11) The propeller Haverton was a British steam-ship, built of iron of 2,500 
tons, was over 300 feet long, and 40 feet in beam. She was thoroughly f ur- 
nished with ail appliances known and necessary for successful navigation, and 
fltted up with necessary raafchinery, including an electric telegraph from the 
main bridge to the engine-room, and with steam steering and reversing appa- 
ratus, and was well oflicered, nianned, and equipped. 

(12) The Haverton left the port of New York at 5 P. m. of the flfth day of 
November, 1885, in ballast, bound on a voyage to New Orléans. After pass- 
ing Sandy Hook, she took her course by compass S. by W., which was the 
proper course for the voyage, aiid continued such course, without interruption 
or déviation, until 2:30 A. m. of the morning of the sixth of November, when 
the collision aforesaid occurred, up to which time her rate of speed was 10| 
khots per hour. • 

■ (IS) The Haverton was provided with two observation and lookout bridges, 
both elevated above the deck, and running across the ship. Therear and 
main bridge was over the deck engine-house, and was over and just forward 
of the wheel-house, and was the gênerai and propçr station of the offlcer of 
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the deck. The forward one was 36 feet abaf t the stem, was 7 feet above the 
main deck, and was 5 feet in width, with a railing around, exeept at the steps 
wbich led down forward, and this was the station of the lookout on watch. 

(14) The Haverton carried the régulation green and red side lights, and a 
white mast-head light, swung by h^iards to and under the fore-top gallant 
Btay, about 40 feet above the deck, and just over the stem railing of the for- 
ward lookout bridge. The halliards hoisting this light, and the guys staying 
it in place, ail run to said lookout bridge. The light itself was in a lantern, 
with glass sides, and the whole in a cage properly screened, and weighing 42 
pounds. 

(15) At the time of and just prier to the collision aforesaid, the second of- 
flcer of the Haverton was on watch as ofittcer ofthe deck, and a lookout was 
atationed on the lookout bridge. Thèse two, with the man at the wheel and 
two sailors, one of whom was working his passage out to New Orléans, con- 
stituted ail of the watch on deck . One of thèse last-mentioned sailors had been 
at the wheel up to 2 o'clock, but had been relievedj and was charged with no 
spécial duty. The other one was aiding in looklng after the lights. The 
captain was in his roomasleep. 

(16) Justprior to the collision, and to the time that the Haverton was dis- 
covered by the, watch on the pilot-boat, the mast-head light of the Haverton , 
was reported out of order, smoking, and the glass dim. Thereupon the sec- 
ond oflacerleft the main bridge, and went forward to examine the light. He 
ordered it down, and cleaned, and thereupon the light was lowered to tlie 
deck. .Some waste was procured from below, the glass cleaned, and then the 
light was ordered hoisted back. AU the watch observed thèse proceedings 
with the light. To hoist the lamp back, at least two men were necessary, — 
one for the halliards, and one to attend the guys; whereupon the second of- 
flcer directed the lookout to attend tothe guys, saying he himself would keep 
the lookout. Under this direction, the light was hoisted, the lookout attend- 
ing to the guys, although not leaving the bridge, but the halliards fouled 
when the light was nearly to its place, by which time the collision occurred. 

(17) VVhile the said halliards were being cleared, the second offlcer of the 
Haverton discovered the Mary and Catharine by the exhibition of her flare-up 
light right under the bluff of the bow of the Haverton. He immediately 
went back to his station on the main bridge, and telegraphed to the engineer 
to reverse the engines, and go f uU speed astem, which order was obeyed. In 
the meantime the schooner had been struck, and passed astem, out of sight, 
answering no hails, though several were made from the steamer. 

(18) While the said mast-head light was being looked after, the seaman of 
the watch, who had been relieved from the wheel, and charged with no par- 
ticular duty, stood on the starboard side of the \eck, forward of the lookout 
bridge, near the rail, and was more or less looking out forward. He saw no 
lights nor schooner until the schooner was close under the bow of the Haver- 
ton, but he did see more or less of the opération of lowering, cleaning, and 
hoisting the tnast-head light on the Haverton. 

(19) At the time, and just prier to the collision, there was no person on the 
Haverton solely charged with the duty of keeping a vigilant lookout, nor any 
person who kept a continuons vigilant lookout. The regular lookout, prior 
to his being temporarily relieved by the offlcer of the deck, had been paying 
attention tothe opération of regulating the mast-head light; and, when the 
offlcer of the deck relieved him, that offlcer was still charged with his deck 
duties, arid did still keep an eye to the exécution of his orders in regard tothe 
mast-head light. ' 

(20) As soOn as the engines of the Haverton were reversed, the captain, 
aroused thereby, came on deck, and made ineffectual search with glasseS for 
tbeschopner, He then ha^ the Ijelni of the steam-ship put hard a-port, and 
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thé ship steamed slowly round in à half circle, lookiiig for the scliooner and 
crew. This until the steam-ship's head came around to the north, when the 
helm was put hard a-starboard, until the ship's head came around to S. S. E. 
Still, seeing and heai-ing nothlng of the schooner or crew, the captain con- 
cluded that no damage had been done, and resumed his coaiSe. By the col- 
lision the Haverton was not damaged so much as by a discérnible mark. 

(21) The Haverton was in fâult in not having and maintaining a vigilant 
lookout, and because her oflScer of the deck absented himself for so long a time 
prior to the collision from the main bridge, where hecould hâve exercised vig- 
ilance, and could hâve communicated instantly with the engineer and the 
helmsman; 

(22) ïhe schooner Mary and Catharine was in f ault in not carrying a white 
light at her mast-head, visible aU round the horizon, and in not exhibiting a 
flare-up light orflare-up lights at shoit intervais while she was cruising as here- 
inbefore deseribed; and she was also in fault in not taking any précautions, 
by way of unlashing her helm, and calling the watch below, when it became 
apparent, as it did, that she was not observed by the Haverton, and that a col- 
lision was imminent. And ail of the said faults of both vessels contributed 
to the collision, because it caniiot be said, under the évidence, that, in the 
absence of any one of them, the collision would not bave been avoided. 

(23) The value of the schooner Mary and Gathariue, at the time she was lost, 
was $5,025, and the property and personal'effects at the time on board of her, 
ail of which were a total loss, were of the value of $1,032. The libelants were 
the owners of said schooner, and areauthorized to sue for aiid recover forsaid 
Personal efifects. 

And the court fitids as conclusions oflaw: 

(1) That both vessels were in fault,, as deseribed in the twentieth and 
twenty-ârst ândings of fact aforesaid, and the damages resulting from the 
afore deseribed collision should be divided. 

(2) The libelants are entitled to a deeree for the one-half the value of the 
said schooner, and for one-half of the value of the property and effects thereon, 
asfoundinthetwenty-secondflndingoffacts, to-wit, forthe sum of $3,028.50. 

(3) The libelants should recover from the cl aimant the costs of tlae district 
court, and should be condemned to pay the costs of this court. 

In explanation of the foregoing findinga, it is proper to say that I hâve 
included some apparently irrelevant détails attendihg the collision afore- 
said, because proctors requested fijadings on those points, and seemed to 
lay stress upon them. That it was the Haverton that coUided with and 
sunk the pilot-boat I can hâve no douht, under the circumstances of the 
case. The time, the place, the character of the schooner, the mattèr of 
lights, and many other incidents appearing in the évidence are conclu- 
sive to my mind. It would, indeed, be a singular fact if at the same 
précise time, in the same neighborhood, there were two New York pilot- 
boats cruising without lights and; adéquate wàtches, in a happy-go-lucky, 
manner, and each at the same time should collide with a large steam- 
ship, having defective lights, and no vigilant lookout, and with the same 
resuit in each case, a ghostly schooner undèr the bow, immediately dis- 
appearing in the darkness, and àpparéutly from the face of the waters. 
I hâve made hb point on the Haverton's defective mast-head light as a 
fault, because the présence or absence of the mast-head light did not af- 
fect the ability of the watch on the pilot-boat to discover the Haverton 
in season. The said light was eertainly the center of observation on the 
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Haverton, and naturally so. The unusual opération of taking it down, 
and cleaning it, would naturally relieve the tedium and routine of the 
mid-watch, when no one was anticipating danger. 

The careless shape in which the pilota put t^ir boat, and went below 
to sleep, shows how reckless of danger such men become. In the way 
of ships, sailsset, helm lashed, no lights but side lights, which do not 
show astern, and a boy (in their otyn estimation) on watch! The whole 
•case leaves an impression on my mind that the witnesses are mistaken 
as to the time elapsing between the discovery of the Haverton and the 
collision, and between the collision and the sinking of the pilot-boat. 
The Haverton's rate of apeed was lOJ knots, and that of the pilot-boat, 
in the same gênerai direction, 2 knots; so that, if Peterson saw the Hav- 
erton 20 minutes before she came up, she must bave been nearly three 
miles off, and Stofifreiden, coming at once on deck, could hardly hâve 
seen at that time and distance a point or two between her masts. And 
it seems to me that in that time good seamen, as ail pilots ought to be, 
would hâve ealled some of the watch below, and made some pi'eparations 
for handling the schooner in an emergency. And, if there was a peribd 
of 15 minutes after the collision before the schooner sunk it would seem 
that there Would hâve been time to call ail banda from below î and bave 
made some signais lo the Haverton from the stock on board the schooner. 
And in that léngth of time the Haverton should not bave lost ail sight 
of the schooner, if she had been floating. 

If we také it that Peterson did not discover the Haverton until she 
wa&nëar enough for him to pMnly see her green light, and that Stoff- 
reiden was aslèèp when ealled, and came hastily on deck, and that the 
collision inïmediately folio wed, sinking the schooner within two or three 
minutes, ail the surrouhdings of the case are harmonized, and we cân 
understànd why the schooner, having no light astem, was not sooner 
seen; why she was not putundercontrol; why she was deserted so speed- 
ily, leaving a man asleep on bbârd; and why the Haverton saw no more 
of her. Uuder the facts, as found, there can be no doubt about thé fault 
of the Haverton. She was bound to bave a vigilant lookout, kûd an 
efficient dfficerof the deck. When the two Ivere merged, she had àbout 
half of each, and that was at thé critical time for the pilot'bbat. That 
the pilotrboat should bave been put under control when the Haverton 
was found to be approaching, and not left so that she could not be speed- 
ily handled in an emergency, seems equally clear. AU vessels are re- 
quired to use reasonable diligence to avoid collisions. 

In cases of collision, a fault of one vessel will not excuse any want of 
care or diligence in another to prevent damage to herself. "In a cause of 
collision, the plaintiff, in order to recover entire damages, must prove 
both care on his own part, and the want of it on the part of the défend- 
ant." See The Clara, 102 U. S. 202. Asto the leaving the helm lashed 
in cases like the présent, see The Transit, 3 Ben. 192; and also Mars. 
Coll. 366. 

In an almost identical case, so far as the cruising of the pilot-boat is 
concerned, a pilot-boat was held by the suprême court to be on a croise 
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in pursuit of employment as a pilo(>boat, and as such, under the old 
rule, required to carry a mast-head light. See The Oity of Washington, 
92 U. S. 31. It is true that in that case the omission to carry silch a 
light was excused, but it was on the ground that, as the pilot-boat was 
seen by the approaching vessel in time, such fault did not contribute to 
the collision. The New York pilot-boats do not appear to hâve fixed 
and definite stations, but they Cruise hundreds of miles off the port of 
New York for business. When such pilot-boat is so cruising, looking or 
waiting for ships wanting pilots, I think it clear that she is a "pilot ves- 
sel, engàged on her station on pilotage duty," within the meaning of 
article 9 of the act of congress approved March 3, 1885, (chapter 354, 
23 St. at Large.) 

In commenting on the English rule, which is identical with ours, 
Marsdensays: 

" It is submitted that a pilot-vessel is on her station on pilotage duty, within 
the meaning of ■ this article, and required to carry the white mast-head light 
alone, not only while actually engaged in putting a pilot on board a ship, but 
while she is cruising on her station, eitherforthe purposeof supplying pilots, 
or takingthemoutoî ships." Mars. Coll. 334. 

In ail the cases of collision that hâve come under my observation, 
where vessels hâve been properly excused for not carrying ail the régu- 
lation lights, the excuse bas been on the ground that, as the delinquent 
vessel was seen intime, or conclusively could not or would not hâve been 
seen, notwithstanding the delinquency in lights, such delinquency did 
not contribute to the collision. If in the présent case the watch on the 
schooner had not discovered (as the witnesses say) the Haverton long be- 
fore the collision, but had first discovered her close by, (as I am inclined 
to think was the real fact,) and the IJaverton had proved a vigilant look- 
out, the learned proctors for libelants in this case would no doubt (and 
with strong grounds) bave claimed that the Haverton was grossly in fault 
for not keeping constantly displayed a bright white light, as high above 
her deck as the beam of the ship, sufficiently strong to be seen, in a 
clear dark night, a distance of five miles; but as their case is, no fault 
is claimed on that score, for, except as it distracted the attention of the 
watch on deck, it eut no figure in the collision. 
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The W. m. Wood.' 

Machela V. The W. M. Wood. 

(Oircuit Court, E, D. Louiaiana. January 33, 1887.) 

Collision— TuG—LuGGEK. 

In a collision between a tug-boat and a lugger in thé port of New Or- 
léans, the tug-boat was held not to be in fault when the signais of her mas- 
ter, intended to mean that he ref Used to take the lugger in tow, were misun- 
derstood by the lugger; and those in charge of the lugger were held bound to 
observe that no précautions were being taken on the tug to take the lugger 
in tow with safety. 

Admiralty Appeal. 

Ernest Sabourin, for libelant. 

Charles S. Eice, for claimant. 

Pardee, J. The fixing of responsibility for the collision in this 
case dépends entirely upon whether the Wood undertook to tow the lug- 
ger, and so signified to the lugger. If she did, she should hâve slowed 
down her speed, and hâve taken proper précautions to take the lugger's 
line with safety to tbè lugger and her crew. If ehe did not, then the 
Wood was fi;ee from blâme, and the whole responsibility for the dam- 
age donc the lugger rests upon her master at the time. The évidence 
is not conflicting as to what was done by thç Wood, with one exception, 
and that relates to when and why the two whistles were sounded, apd on 
this the weight of évidence is that they were sounded after the lugger was^ 
entangled with the bark's hawser, and were signais to the engineer for 
the slowing down of speed. As to thèse whistles, the testimony of the 
oâicers of the tug, particularly of the engineer, is the best. The Wood 
had two whistles, — one large one, on the upper deck, and one small one, 
under cover of the boiler-room. It is not pretended that the large 
one was blown at ail. There can be no doubt that the whole intended 
use and purpose of the smaU whistle on the Wood was to give orderS to 
the engineer with référence to speed, and not to make signais to passing 
boats. This bëing the case, the évidence of the engineer on duty as to 
the time of sounding this whistle cannot be mistaken évidence, and 
cannot be impeached by witnesses on shore, or on other boats. It is 
therefore clear to me that the Wood herself did nothing to indicate that 
she would accept the towage of the lugger. 

There remains, then, the conduct of the master, He swears that he 
refused, in terms, to take the lugger in tow, and waived her oflf. He is 
corroborated by Walters, the man at the wheel of the Wood, and by ail 
the presumptions that arise from the conduct of the Wood. The wit- 
nesses on other boats, and on the shore, do not prétend to hâve heard 
what the master said, although many of them hâve been certain what he 

ïReported by Joseph p. Homor, Eaq., of the New Orléans bar. 
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meant by wavîng his hat. There is Httle room to find that the wavîng 
or signaling with the hat by the'master was not in strict line with what 
he said, and what the tug-boat did. 

There remains, then, for the libelant's case, that he misunderstood the 
signais and words of the master of the Wood. I think this was his 
fault. He was eager to be taken in tow. He had applied to the Wood 
the day before, and had been refused. He was bound to observe that 
no précautions were being taken on the Wood to take him in tow with 
safety, and he should bave knpwn the great danger unless the speed of 
the tug-boat was slackened. He should not hâve mistaken the signal of 
waving the hat, which at best, undçr the circumstancea, "was ambiguous, 
and was probably only given for emphasis, when he did not hear the 
words, and the whole conduct of the boat was giving thera a distinct 
meaning of refusai. 

A dAnree will be entered dismissing the libel, with costs of both.courts. 



The Fort Lee. 

Magwiee V. The Fort Lee, eto. 

( Diairiet Oowrt. 8. V. Nm Tork. December 21, 1885. ) 

1. CoLMBiON— Whabvbs aj/td Siii^s— Pkojeoting Boats. 

Vessels moored in slips alonff-side piers, with bowsprits extending be- 
~ yond tbe ends of the piers, in violation of the local régulations, and being in 
the waj pf the usual course taken by other vessels accustomed to enter the 
slip, will be héld in fault in case of collision, though the obstruction was visi- 
ble, and might hâve been avoided by the other vessel by proper lookout and 
cars. 

2. Samb — Cabb Stated— Pbbkt-Boat— Nobth Bivbr. 

The ferry -boat F. L., coming doWn the North river from Fort Lee to her 
slip at One Hundred and Thirty-First street, in entering the slip on the strong 
^ ebb-tide, gping as usual, near the corner of the upper pier coUided with the 
projecting bowsprit of the schooner R. B., moored néàr the outer end of the 
pier. The schooner had been warned to move further back in the slip, and 
the projection of her bowsprit was contrary to the regulatiops of the harbor- 
masterg. Seld, both vessels in fault,— the schooner for wrongfuUy remainiug 
in the ferry-boat's way, and obstructing her rightful course; the latter, for 
not observing the schooner's position, and keeping away from her, as sha 
might bave done by a proper lookout and reasonable.care. 

In Admiralty. 

Goodrichj Deady & Platt, for libelant. 

E. H. Hûbbs, for'claimant. 

Brown, J. a little after 7 o'clock in the morning of May 17, 1884, 
as the ferry-boat Fort Lee was coming down the river, and was entering 
the slip on tfaesouth side of West One Hundred and Thirty-First street, 
her port side, at about the second or third cabin window, came in contact 
with the bowsprit of the schooner Robert Blair, which was lying bows 
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out on the northerly side of the slip, injuring both vessels. The libel- 
ant con tends that the boT^sprit did not extend bëyond the line of the pier, 
while the ferry-boat's witnesses contended that it extended some 10 or 15 
feet beyond. 

The schooner, during the evening before, had been moored outside of 
anotherschooner lying along the pier, and had been repeatedly requested 
to move eut of the way of the ferry-boat; and at about 9 p. m. the other 
schooner was hauled out, and the Robert Blairwas moored along-side the 
dock. The ferry-boat made no subséquent trip that night, and the col- 
lision was on her first trip down the next morning. The dock at which 
she was moored, being a solid dock, causes a very strong current to run 
across the end of the pier on the ebb-tide. The ferry-boat for this rea- 
son is accustomed, in coming down, to run into the slip angling, and 
close to the southerly corner of the upper pier. There is no doubt, upon 
the évidence, that the schooner, whether her bows actually projected be- 
yond the line of the pier or not, did obstruct and interfère with the usual 
course that the ferry-boat was entitled to take upon the ebb-tide. At low 
tide the, schooner was aground as she lay, but at high water could bave 
been moved further back. The weight of évidence, moreover, is to the 
effect that her bowsprit, after she was brought along-side the pier, did 
Project somewhat beyond its outer end. In either case, she was violating 
the rules of the harbor-masters, which require both that such vessels shall 
lie with their bows in, and also so as not to obstruct and interfère with 
the ferry-boats of the city. There was nothing to prevent the schooner 
from complying with thèse régulations, between 9 p. m. and 7 a. m., be- 
fore the ferry-boat came down; and she had express notice from the fer- 
ry-boat not to obstruct her path. The schooner must therefore be held 
chargeable with fault contributing to the collision. 

But the ferry-boat must also be held in fault, because the position of 
the schooçer, her masts, her bowsprit, and jib-boom, were aÛ in plain 
.sïght before the ferry-boat reached the pier. If in reality they projected 
as claimed by the défendants, and as the weight of proof sustains, the 
bowsprit should hâve been seen a considérable distance away. It was 
not noticed uutil within 50 yards. This indicates a lack of proper look- 
out. But, if seen in sufficient time to avoid it, I cannot exonerate the 
ferry-boat on the ground that she was obliged to run close to the corner 
of the pier as claimed. No doubt that facilitâtes her entrance; but pro- 
ceeding a few feet further to the southward could not hâve caused her 
any injury, though possibly a Httle delay and awkwardness in'going into 
the slip. 

It is also urged that the schooner's Unes were loose, so as to allow her 
to draw towards the ferry-boat, through the effect of the backwater from 
the latter. The fact may bave been so, but that cannot be admitted to 
exonerate the ferry-boat. The swaying of the'schooner, caused by any 
slackness of the Unes, was but a few feet at most. It was an incident 
liable to happen. The ferry-boat was bound to give space enough to 
avoid such contingencies. Both were in fault, and the damages must be 
divided. 
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The Misa A. Pratt.' 

SiBLEY V. The Mira A. Pratt. 

{DUtriet Oowrt, 8. 1). Alabama. April 37, 1887.) 

1. Salyagb— Sertices — Towage. . 

The schooner M., being unable "to fetch by Sand island" and keep on her 
course up thé river, sailed for Horn island, for safe anchorage, but seeing a 
tug lying under Sand island sbe came to anchor near that island in a heavy 
sea and strong wind, with breakers ail around, and signaled the tug. With 
tbe wind as it was and with the sails lef t she could not hâve got awaj. Eeld, 
that the schooner lieing in a State Of difBculty and in such a situation as af- 
forded a reasonable appréhension of danger, the services of the tug were 
salvage services, and not mare towage. 

S. SAMB— SiGNALS. 

When a dispute arises as to whether a signal hoisted was for a tow or a sig- 
nal of distress, the fact is to be determined by the state of the vessel itself at 
the time, and the court will consider the state of the vessel in order to déter- 
mine whether such a signal was a signal for a tow or for assistance. The trtre 
question is: What was thé condition of the ship? The character of the sig- 
nal hoisted is only one part of the évidence bearing on the question. 

In Admiralty. Salvage. Libel m rem. 
PiUans, Torrey & Hanaw, for libelant. 
.4nderâon <fc SoTia, for claimants. 

TouLMiN, J. The questions in thîs case are — Mrst, whether it is a 
case of salvage; and, secondly, if it is, how much compensation ought to 
be allowed to the salvors. It is cohtended on the part of the claimants 
that the service rendered was that of mère towage, and that it should be 
compensât ed as such only. Towage may be a salvage service when per- 
formed in aidôf a vessel in distress. 2 Pritch.Adm.Dig. 1835) TheH.B. 
Poster, 1 Abb. Adm. 222. Mère towage service is confined to vessels that 
hâve received no injury or damage. ,The Plymouth Rock, 9 Fed. Rep.416. 
See Newson, Salvage& Towage, 2, 3, 7, and 24. It is also contended by 
claimants that thé signal hoisted by the schooner was for a tow only, and 
was not a signal of distress. Where a dispute arises as to whether a signal 
hoisted was for a tow or a signal of distress, the fact is to be determined 
by the state of the vessel itself at the time, and the court will consider 
the state of the vessel in order to détermine wh «ther such signal was a 
signal for a tow or for assistance. 2 Pritch. Adm. EHg. 1819, 1820. 
If the signal hoisted was for a pilot or tow only, that does not prévent 
the services rendered from being in the nature of salvage. The true 
question always is: What was the condition of the ship? Was she in 
distress? The character of the signal hoisted is only one part of tha év- 
idence bearing upon the question. 2 Pritch. Adm. Dig. 1820. 

The vessel had lost her mainsail, and with the sails left she could not 
corne up to the city, and, as the captain expressed it, "could not fetch 

lEeported by Théodore M. Etting, Esq., of the Philadelphia bar. 
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by Sand island." There was considérable wind and heavy sea. Under 
thèse circumstances she sailed for Hom island, and, it would seem, for 
safe anchorage, as it does not appear for what other reason she was seek- 
ing the sound there. But, seeing the tug lying under and north of Sand 
island, she came to anchor near and south of that island and westward 
of the main channel; in heavy sea; breakers ail around; amid strong 
wind. With the wind as it was and with the sails she had she could 
not hâve got away. In this situation she signaled the tug. 

It is not necessary there should be absolute danger to constitute a sal- 
vage service. It is sufEcient if there is a state of difficulty and reason- 
able appréhension. Neither is it necessary to show that those on board 
either requested or expressly accepted the assistance if salvage services 
are rendered to a ship. It is sufficient if the circumstances are such that 
any prudent man would hâve accepted an ofifer of services if it had been 
made. 2 Pritch. Adm. Dig. 1826, 1827. 

The schooner was in a state of difficulty, and, I think, wàs in a situa- 
tion to afford a reasonable appréhension of danger. But in attempting 
to détermine the précise degree of danger, whether she would hâve gone 
ashore if unrelieved, whether her anchors and chains were insufficient 
or would hâve dragged, or how much or how rapidly, much is left to 
conjecture and uncertainty amid the contradictory opinions of the wit- 
nesses. But my opinion is that on a prépondérance of the évidence the 
presumptions were against the schooner, and that the circumstances at 
the time were such as to justify great appréhension. I therefore think 
the case one of salvage. 

In arriving at a conclusion as to the compensation that ought to be 
allowed in this case I hâve found the most difficulty. The amount that 
ought to be allowed dépends upon several considérations; as,first, the 
extent and danger of the services performed; aeœndly, the riâk to which 
the tug and her crew were exposed; thirdly, the value of the property 
saved, and the risk of destruction by which it was imperiled. The rule 
is that the amount of rémunération for salvage must dépend on the cir- 
cumstances of the case, such as the state of the weather, the degree of 
danger and damage to the ship and cargo, the risk and péril incurred by 
the salvors,the time employed,and the value of the property; and,when 
thèse are cohsidered, there is still another principle, — to encourage en- 
terprise, reward exertion, and to be libéral in ail that is due to the gên- 
erai interests of commerce and the gênerai benefit of owners and un- 
derwriters, even though the reward may sometimes fall upon an individ- 
ual ownerwith some severity. When no spécial risk has been incurred 
by the salvors, salvage reward is allotted upon a calculation of a fair ré- 
munération for time and trouble to the owners of the salving vessel, and 
to each hand employed. A lower scale of rémunération is giveu when 
the case of the vessel salved is not one of présent danger, but of urgency. 
The lowest, when, a vessel being disabled from proceeding, there is a pos- 
sible cpntingency of serions conséquences. 2 Pritch. Adm. Dig. 1784. 

The authorities say salvage should be regarded in the light of compen- 
sation and reward,^ — compensation for the exertion and skill displayed in 



574 FEDERAL REPORTER. 

the service rendered; and reward grarited for the proihpthess, énérgy^ and 
daring in saving the property imperiled,— and that the courts should be 
libéral, but not extravagant, in a,wardiag salvage. The particulax sal- 
vage service was not, in my opinion,; attended with any. great danger or 
péril to the tug, nor did it incur Jany extraordinary labor or skill, no 
great risk of life or pifoperty, and no déviation from her ordinary pur- 
suits. The tug was actually employed aboutan hour.in getting near 
enough to the schooner to pass a line to her. It does. not appear how 
many hands she had on board further than the master pilot , engineer, and 
carpenter. But it does appear that the master consulted his crew, before 
undertaking the service, as to the wisdom and feasibility of it and their 
willingness tb undertake it. The value of the vessel and cargo was not 
large, not exceeding $1,300. The tug was doubtless subjected to some 
increase of péril in case of accident or unskillful handling in approaching 
the schooner in a heavy wind and sea so near to Sand island shore; but 
aside from this she iriciirred no additional burdens or responsibilities, 
and, as I hâve said, no great risk of life and property. She was prose- 
cuting oh her own part the business for which she was in part designed, 
and was in the ordinary pursuit ôf her employment when called by the 
schooner, and she suffered no loss or injury in rendering the service. 

In view of ail the circumstances I think $150 would be a just reward. 
And it is so decreed. 



The Daqo.' 

Kenny 17. The Dago. 

{Oireuii Court, £!. D, Louisiana. March 18, 1887.) 

Ship-0wnbb8-*-Lia.biutt or— Defectivbi Tacklb— Employé of Stbvbdokb. 
The owners of a vessel are not liable to the emploie of a stevedore, who 
has full charge of the unloading of the vessel, for mjury to the employé 
caused by détective tackle furnished by the vessel, When it Is shown that the 
taclsle had no apparent def ect, and that the stevedore waâ an experienced and 
compétent one, who had the exclusive appomtment of the laborers and con- 
trol of the work. 

Admiralty Appeal. 

W. S. Benedict and Emmet D. Oraîg, for libelant. 

E. W, Huntington, for claimant. 

Pardee, J. The vessel was under charter, and, according to the gên- 
erai custohi^ fiirnished the rope, tackle,. and appliances for hoisting in 
cargo. Thé dhârterers employed the ëtevedore, and the stevedore em- 
ployed the libëlànt. There was lio privity of contract between the own- 
ers of the Dago and the libelant, and at the lime of the accident the 

'Beported by Joseph P. Hornor, Esq., of the Kew Orléans bar. 
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hoisting a^paratus was not under the control of the officers of the ship, 
but was under the control of the stevedore and his men. The rope fur- 
nished by the Dago for the hoisting tackle was new, sound, and strong, 
large ehough, and apparently fit for the purpose intended. In this state of 
the case it is difficult to see how the owners of the Dago can be held liable 
for the iiyuries received by the libelant, resulting from the breaking of 
the rope. The master ie not bound to provide the safest and best ma- 
chinery. He does not warrant to his servants the sufficiency of his ma- 
chinery. 2 Thomp. Neg. 982, 983. And if in this case the master 
was not bound, still less is the ship which furnished the machinery to 
the master. "The owners of a vessel are not liable for damages occa- 
sioned by the négligence of stevedores employed for a gross sum by the 
consignées of the charterers in unloading the cargo." lÂnton v. Smith, 8 
Gray, 147. In that case the question is said to be whether the relation 
existing between the owners of the vessel and the stevedores was that of 
master and servant, or contracter and contractée. The relation was held 
to be that of cdntractor and contractée, and the owners, therefore, not 
liable. See, aJso, HiUiard v. Richardsmi, 3 Gray, 349, in which case, 
and in lÂiitim v. Smith, supra, the common law authorities are lully con- 
sidered. "The owners of a vessel are not liable to the employé of a steve- 
dore who bas full charge of the unloading of the vessel, for injury to the 
employé caused by defective tackle furnished by the vessel, when it is 
shown that the tackle had no apparent defect, and that the stevedore was 
an experienced and compétent one, who had the exclusive employment 
of the laborers, and control of the work. The owners are not liable for 
any injury caused by a defect in the tackle arising from the ordinary wear 
and tear, unless a knowledge of such defect is brought home to them." 
Riley v. Statè-IAne S. S. Co., 29 La. Ann. 791. This case is approved 
in Sweeny V. Mwphy, 32 La. Ann. 628. 

Thèse authorities ought to control this case, but if we go further, and 
concède, as libelant contends, that the obligations of the ship to him 
were the same as if the actual relation had been that of master and ser- 
vant, thèn the rule is that "it is the duty of an employer, inviting em- 
ployés to use his structures and machinery, to use proper care and dili- 
gence to make such structures and machinery fit for use," (Whàrt. Neg. 
§ 211,) and if he knows, or by the use of due care might bave known, 
that they were insufficient, he fails in his duty; and still, under the évi- 
dence in this case, I am of the opinion that the libelant ought not to re- 
cover. The ship furnished, so far as foresight and inspection could 
déterminé, à good, sound, suitable rope. After several days' use, through 
a suddèn jerk, it parted, and libelant was injured. The owners could 
not bave foreseen nor prevehted the accident; and if they are not to be 
held liable aâ insurers of their employés, nor as warrantors of the abso- 
lùte safety of their machinery and appliances, then they ought not to be 
liable in this case, even if the relation between the parties was that of 
master and servant. 

I bave not lost sight of the évidence of Burns, one of libelant's fel- 
low-servants, that he complained to the second mate of the Dago that 



576 FEDERAL EEPORTEE. . 

Ihe rope was worn out, ànd would break, and asked for another; but I 
am satisfied, from the other évidence in the case, that, ifthis statement 
is trup at ail, it was after libelant's injury, and before the second parting 
of the rope, that the complaint was made. Besides, the second mate 
was charged with no duty in respect of the loading of the ship. The 
fact that the second mate, although exarained as a witness, was not 
asked as to any such communication, is very signifioant, and corrobo- 
râtes the view that Burns was mistaken as to the time, if not as to the 
conversation. 

The libel in this case will be dismissed, with costs. 



The Ethel.* 

KiMBALL C.ThE EtHEL. 

. . (Circuit Court, W. D. Texas. January, 1887.) 

l. Admibalty—Pkacticb—Appe AL— MoTioîf TO Dismiss. 

It is no grouDd to dismiss an admiralty appeal because the record shows 
that there was no évidence, nor agreed atatement of facts, nbr assignaient of 
errors. Admiralty cases on appeal to the circuit court are trièd de novo, ohthe 
original or ainended pleadings, and on such évidence as may be properly of- 
f ered, whether the same was offered in the district court or not. 

3. Samb— THAiNScaBrPT. 

An appeal will not be dismissed on account of the transcript not having 
been properly made up or certifled, when the fault thereof is not attributable 
solely to the appellant. 

Admiralty Appeal. On motion to dismiss. 

Pardee, J. This case has been submitted to me by the proctprs for 
the libelant and appellee on a motion to dismiss the appeal and affirm 
the judgment of the district court, ou the grpunds that the transcript 
shows no évidence nor agreed statement of facts nor assignment of errors. 
That there was no évidence to warrant the judgmeni of the district court 
may be the reason underlying the appeal, Admiralty cases, on appeal 
to the circuit court, aretried de navo, on the original or amended plead- 
ings, and on such evidjence as may be properly offered, whether the 
same was offered in the district court or not. The causes assigned are 
good, but the transcript is not properly made up and certifled, and the 
appeal might be dismissed for that reason; but as the record of the cpse 
shows a gênerai confusion in the minds of ail parties, and as I cannot 
say the defective transcript is imputable solely to the appellant, I think 
it will accord more with justice if an order is entered dpnying the mo- 
tion to dismiss the appeal, and to direct the appellant to procure and 
file in the circuit court by the first day of the next term a proper tran- 
script, duly made up and certifled according to the fifty-second admi- 
ralty rule, as adopted by the suprême court of the United States; other- 
wise his appeal to stand dismissed. 

The clerk will enter such order, and notify proctors. 

^EepOrted by Joseph P. Hornor, Esq., of the New Orléans bar. 
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McDonald and another v. Salem Capital Floue-Mills Co. and 

others. 

(Circuit Court, D. Oregon. August 1, 1887.) 

1. Rbmotal of CAtjbbs— PiiBA tD thb Jukisbiction. 

A party against whom a case bas been removed frôm a Btate to a national 
court may contest any allégation of fact on whicb such removal was had, by 
a plea In the nature of a plea to tbe jurisdlction of the latter court; and this, 
whetber such allégation is contained in the pleadings proper or the pétition 
for removal. 

2. Same— Résidence and Citizenship. 

An averment in a plea that a party is a citizen of Oregon is not neutralized 
by an admission therein that such party is residing abroad. Résidence la 
prima facie évidence of citizenship, but not conclusive; and a person may be 
a citizen of one state or country, and réside for the time being in another. 
8, Same— Domicile. 

Primarily, a person's domicile is his légal home; but domicile implies more 
than mère résidence in a country. 

4. Equity Pleadinq — Abgumbntatitb Plea. 

A plea must be positive and direct, and n ot merely argumentati ve ; and when 
a fact is controverted simply by alleging one contradictory thereof, the plea 
mûst go further, and directly négative or traverse the facts inèonsistent with 
the fact alleged. 

5. Same— Answbii in Stjppobt of Plba. 

A ptea to the jurisdiction that one of the parties to the case is a citizen of a 
State other than that alleged in the pétition for removal, ueed not be supported 
by an answer. ' 

(Syllabus hy the Court.) 

John M. Bower, for Kelly and McDonald. 
William B. Gilbert, for the bank and for Stnart. 

Deady, J. This suit was brought by the plaintîff, R. McDonald, in 
the State circuit court for the county of Marion, against the Salem Capi- 
tal Flour-Mills Company, the First National Bank of Salem, the City of 
Salem Company, William Stuart, and James McDonald, trustée. On 
February 19, 1887, an amended complaint was filed, making Joseph F. 
Kelly a party plaintifF. 

The object of the suit is to establish and enforce the alleged lien of 
two certain judgments in favor of the plaintiffs, respectively, as the as- 
signées of the Oregon & Washington Mortgage Savings Bank, against the 
défendant, the City of Salem Company, namely: A judgment obtained 
by McDonald in the state circuit court for the county of Multnomah, on 
Deceraber 6, 1886, for $14,368.22, and one obtained by Kelly in the 
same court on April 3, 1886, for $12,771.50, — and to that end to set 
aside, as so far nuU and void, certain mortgages and conveyances of the 
property of said City of Salem Company, executed to certain of the de- 
fendants after the existence of the indebtedness onwhich said judgments 
were given, namely: A mortgage to William Stuart of August 2, 1883, 
to secure the sum of $71,940; a conveyance on June 10, 1884, of ail the 
property of said company to James McDonald, in trust for the Salem 
Capital Flour-Mills Company, and a conveyance of the same by the for- 
v.SlF.no.lO— 37 
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mer to the latter on July 1, 1884; and a mortgage by the flour-mills 
codipany on NoVember 17, 1886j to tbe défendant, the First National 
Bank of Salem, to secure the sum of $30,000. 

On February 21, 1887, the défendant the bank filed a pétition and 
bond for the removal of the Cause, and on the twenty-fburth of the same 
month an order was made to that effect in the state court. In this court 
the bank had leave, on April 29th, to file an amended pétition for re- 
moval,! from which it appears that the petitioner is a corporation organ- 
ized uhder the national baiikingact of the United States, having its prin- 
cipal place of business at Salem, Oregon; that Joseph F. Kelly is a citizen 
of Rhode Island, residing in London, England; that R\ McDonald is a 
ôctitious person; that the Salem .'Capital Flour-Mills Company is a cor- 
poration oxganized under the la.w of Great Britain; that the City of Salem 
Company is a corporation formed under the lawof Oregon; and William 
Stuart and James McDonald are British subjects. And from said péti- 
tion and the 'è'o'mplaint lierein it alsb appears there is a contre versy in- 
volved in the suit which is whoUy between citizens of the United States, 
—the petitioner and said Kell^. 

On May '3'^th, the plaintiffs filéd, a plea to the pétition for removal, 
purportingto beverified by McDonald, and alleging that he is a British 
subject, résident in Oregon for more than six months prior to the com- 
menceDdeiltOf this suit, aind that Joseph F. Kelly is a citizen of Oregon, 
residing temporarily in Londoii, England; and pray judgment thereinthat 
this cause be remandedto the state court from which it was removed. 
The plèa was set down for argument, and counsel heard as to its sufB- 
ciency on June 20th. 

Whenever a party against whord a cause bas been removed from a state 
to a national court wishes to cou test any allégation of fact on which such 
ïeinoVal was hadj he mày do so by a dilatory plea, in the nature of a 
plea to the jurisdiction. Lube, Eq. 160; Hoyt v. WrigU, 4 Fed, Rep. 
168; Piler. Vf Levy, 17 Fed. Rep. 609. The pétition for removal is a 
part of the record; and whenever, as in this case, thefacts on which the 
rétooval is made do not appear otherwise than by the pétition, it must 
be considered, for the purposes of such plea, a part of the case stated in 
the biU or oomplaint. The right of the bank to remove this case to this 
court, and the jurisdiction of thëjatter to hear and détermine the same, 
dépend on thè fact that there is a separable controversy involved in it 
between citizens of différent states. Act 1875, § 2; 18 St. 471. Such 
a controversy Utidoubtedly exists in the case between the bank and 
Kelly, and aJsoithe former and McDonald. But the latter, if a real 
person, is admitted to be aii alien; and, unless Kelly is a citizen of a 
state of this Union other than Oregon, the case is not properly hère, and 
must be remanded. And any party to the case may set up any fact 
which shows the non-existence of this diverse citizenship between thèse 
parties, in a plea to the jurisdiction of the court, for the purpose of hav- 
ing the case remanded. This is simply a négative plea, and does not 
require to be supported by an answer. 

The principal objection made to the plea is that it admits Kelly is 
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not a résident pf Oregon, apd thereby in effect admits that he is not, a 
citizen of Oregon, notwithsta,nding the direct averment to the contrary. 
Citizenship being a mixed, question of law and fact, there is no doubt 
that a plea may cojitain détails of fact so inconsistent with the gênerai 
averment of citizenship as to neutralize it. But while résidence, as a 
fact, is frima facie évidence of citizenship, it is not conclusive of the 
question. A person may be a citizen of one State or country and réside 
for thé time being in another. Sharon v. HiU, 26 Fed. Rep. 342. 

Counsel for the petitioner cites and relies on Poppenhauser v. Indmn 
Rubber Co., 14 Fed. Rep. 707. In this case a motion to remand wàs 
heard by the court on affidavits, touching the question of whether one of 
the défendants was a citizen of New York, and the court held, from the 
fact of her continued résidence abroad, under the circumstances, that she 
was not. And in the course of his opinion the learned judge said : "For 
the purposes of the jurisdiction of the courts of the United States, domi- 
oiie is the test of citizenship." But domicile im plies more than meré 
résidence. Primarily, a person's domicile is his légal home, or the place 
where the law will présume, under the circumstances, he intends to per- 
manently réside, aJthough he may be absent from it at the time. Rap. 
& L. Law Dict. "Domicile." Kelly may bave a domicile in Oregon, 
or be a citizen of Oregon, and at the same time hâve a résidence of more 
or less duratioii in England. In this respect the plea is sufiicient. When 
the fact cornes to be inquired into, the résidence abroad and elsewhere 
may be sufficient, under the circumstances, as évidence to show that Kelly 
never had a domicile in Oregon, or that he bas lost it. 

But this plea is clearly open to the objection that it is argumentative, 
—not positive and direct, as it should be. Story, Eq. PI. § 662; Lewis, 
Eq. Dr. 222. The pétition allèges that Kelly is a citizen of Rhode Isl- 
and, "residing," — not temporarily, — "in England." In answer to this, 
the plea allèges that "Kelly is a citizen of Oregon, temporarily residing 
in England." He cannot be a citizen of both states at the same time, 
and therefore argumentatively the plea takes issue with the pétition on 
this point. But, in addition to stating the contradictory fact, the plea 
must directly négative or traverse ail the inconsistent facts and circum- 
stances, and directly aver that Kelly is not a citizen of Rhode Island, and 
is lïot a résident of England. 

The plea is insufficient and is overruled. 
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FiBST Nat. Bank op Samîm v. Salem Capital Flouk-Mills Co. and others. 

'. (Circuit Oowt, JD, Oregon. August 1, 1887.) 

Deadt, J. This suit was brought in this court on April 4, 1887. and involves 
the same questions as the foregoing oné, the parties being in some measure re- 
versed.- The bill allèges, amon|; otnerthings, that Kelly is a citizen of Rhode Isl- 
and, résident in En^land, and it alsp appears that there is a controversy in the 
case between the plaintiff, a citizen of Oregon, and said Kelly, from which it fol- 
lows that the court bas jurisdiction. Act 1875, § 1; 18 St. 470. The plea to the 
jurisdiction, purporting to be verifled by McI)onald only, allèges that Kelly is a 
citizen of Oregon, temporarily residin^ in London, Bngland, without specially 
traversirig the allégation that ne is a citizen of Rhode Island, and résident in Eng- 
land. For the reasons given âbove the plea is held insulBcient and overruled. 



FiBST Nat. Bank of Salem v. Salem Capital Flour-Mills Co. and 

others. 

(Circuit Court, D. Oregon. July 37, 1887.) 

1. CiKCTJiT Court — Juiusdiction — Citizenship— Ceoss-Bill. 

An original bill and a cross-bill thereto constitute but one cause, and, when 
a circuit court has jurisdiction of the former by reason of the citizenship of 
the parties thereto, it has jurisdiction of the latter without référence to such 
citizenship. 

2. Mobtgage—Forbclosube— Cross-Bill op Pbior Moktgagbb. 

In a suit to f oreclose a mortgage, a prior mortgagee is a proper party de- 
fendant; and when so made a party, ne has a right to file and maintain a 
cross-bill for the purpose of having the lien of his mortgage enforced and pro- 
curing a détermination of any question concerning its priority or validity that 
can arise and bé litigated between himself and any or ail of the parties to the 
original bill. 
(Syllabus hy the Court.)- 

Suit in Équity to Enforce the Lien of a Mortgage. 

William H. Gilbert, for plaintiff. 

John M. Bower, for défendants Kelly and McDonald. 

Deady, J. This suit is brought by the First National Bank of Salem, 
against the Salem Capital Flour-Mills Company, William Stuart, R. Mc- 
Donald, and Joseph F. Kelly, to enforce the lien of a mortgage given 
to the plaintiff by said flour-mills company, on certain real property 
in and about Salem, Marion county, Oregon, on November 17, 1886, 
to secure payment of the note of said flour-mills company, of the same 
date, for the sum of $30,000, and payable to the order of the plaintiff 
one day after date, with interest at 10 per centum per annum, on which 
note there is due the plaintiff, since March 11, 1887, the sum of $28,- 
254.91. 

It is alleged in the bill of complaint, that the plaintiff is a citizen 
of Oregon, and the défendants the flour-mills company, William Stuart, 
and R. McDonald are British subjects, and Joseph F. Kelly is a citi- 
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zen of Rhode Island, commorant in England; that the défendant Stuart 
has a mortgage on the same property, executed on August 2, 1883, 
to secure the payment of $71,940, with interest thereon from date, no 
part of which has been paid, which mortgage aiso covers certain real 
property in Polk county, not included in the plaintifPs mortgage; that 
the défendants McDonald and Kelly prétend to hâve an interest in said 
property by reason of certain judgmenls heretofore obtained in the state 
circuit court for the county of Multnomah, and are trying to enforce 
the same as a lien on said property by a suit commenced in the state 
circuit court for the county of Marion, which suit has been removed 
into this court; but the lien of said judgments, if any, is subséquent 
and subordinate to that of the plaintiff. 

On April 14, 1887, the défendant Stuart filed an amended cross-bill 
against the plaintiff and his co-defendants in the original bill, in which 
the citizenship of the parties is stated as in the original bill; and it is al- 
leged that on and before August 2, 1883, the City of Salem Company 
was, and still is, an Oregon corporation; and about that date borrowed 
from this défendant the sum of $71,940, to secure the payment of which 
to the order of said défendant at London, on August 1, 1888, with in- 
terest at 9 per cent, per annum, payable semi-annually,according to the 
ténor and effect of certain promissory notes for the principal and interest 
of said loan, it gave him a mortgage on certain real property situate in 
Polk county, and also one on ail the property included in the mortgage 
to the plaintiff, except a tract containing flve acres, more or less, but 
which was intended to hâve been included therein, and which was, in con- 
sidération of the premises, on February — , 1887, mortgaged to the de- 
fendant by the Salem Capital Flour-Mills Company, the successor in in- 
terest of said City of Salem Company, as a security for said loan; that 
on or about June 1, 1884, the City of Salem Company duly sold and 
conveyed to said flour-mills company ail of said mortgaged property 
subject to the mortgages of this défendant, and that on or about Novem- 
ber 17, 1886, said flour-mills company executed the mortgage to the 
plaintiff on which it brings this suit; that it is provided in said mort- 
gages that if any of said interest notes were not paid when due this de- 
fendant might at once foreclose said mortgages for the wh oie of said debt 
and interest, and that he still owns said noies and mortgages, on which 
nothing has been paid; and that by the terms of said mortgages ' the 
mortgagor and its assigns, during the continuance of said loan, were to 
keep the improvements on the premises insured against loss by fire in 
the sum of not less that $40,000, for the benefit of the mortgagee, and 
that, on failure thereof, the défendant might so insure the same, and the 
amount of the premiums so paid by him should be a lien on the prop- 
erty and be repaid with interest, in pursuance of which provision the 
défendant paid out prior to January 1, 1887, the sum of $1,819.56. 

It is further alleged in the cross-bill that the défendants Kelly and 
McDonald prétend to hâve an interest in said mortgaged property by 
reason of certain judgments in their favor against the City of Salem Com- 
pany as in the original bill stated; that said judgments were obtained 
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on promissory notes made by said cômpany to the Oregon & Washing- 
ton Mortgage Savings Bank, and transferred by it to said défendants re- 
spectively; that said Kelly and McDonald claim that the defendant'a 
mortgages are fraudulent and void, as to them, beeaUse the company 
was insolvent at the date thereof, and the debts on which their judg-- 
ments were obtained existed prior thereto, and that said mortgages were 
not made to secure a loan of money, but to secure the payment to this 
défendant from the City of Salem Company for shares of stock therein, 
then sold by the former to the latter; that said Kelly and McDonald 
commenced suit in the state circuit court for Marion county against this 
défendant, "assailing said mortgages on said grounds," which bas since 
been removed to this court. 

It is also alleged that said Kelly and McDonald are estopped to say 
that said mortgages are void as to them, or were made to secure the pay- 
ment of money for stock in said company, sold by this défendant thereto, 
because said notes were transferred to them after maturity, and for no 
considération or purpose other than to obtain judgments thereon in their 
names, for the benefit of said mortgage savings bank; that although the 
money loaned by this défendant to said company was used by it to pay 
for shares of its stock then owned by sundry persons, it was in fact a 
loan by him to said company at the urgent request of its stockholders, 
and especially of William Reid, the then président of said company and 
of the mortgage savings bank, whoae personal dissensions and différ- 
ences with said persons made it necessary to purchase their stock or al- 
low the company to become dissolved; that said Reid was the chief 
promoter of the arrangement by which said company borrowed this money 
of the défendant and purchased said shares of stock, and as président 
thereof executed the notes and mortgages therefor to the défendant, — he 
being at the same time président of said mortgage savings bank, and a 
large stockholder therein, — whereby said bank had knowledge of the 
facts and circumstances of the transaction, and assented to the same; 
that the ofiScers of said bank assert that McDonald résides in London, 
but» so far as this défendant is informed, he believes that he is a ficti- 
tious person, and that whatever claim either he or Kelly may bave against 
said mortgaged property it is subséquent and subject to the lien of the 
defendant's mortgages. Wherefore the défendant prays that the lien of 
bis mortgages may be enforced in this suit, and that on the sale of the 
property the proceeds thereof, after paying the costs and expenses of the 
suit, maj' be first applied to the payment of the defendant's demand, 
and the remainder as the court may decree. 

The défendants Kelly and McDonald demur to the cross-bill for that 
(1) "the court bas no jurisdiction of the persons and matters" set forth 
therein; and (2) it does not appear therefrom that this défendant is en- 
titled to any relief as against either of said défendants. 

In a brief, in support of this demurrer, counsel makes a number of 
points that are not very germane to the causes of demurrer assigned 
therein. And, first, it is said that the cross-bill not only seeks to en- 
force the lien of the Stuart mortgages, one of which includes land not 
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mentioned in the original bill, — the Polk couuty property, — but also to 
correct a "mistake" in the prior one against "a person not a party to the 
suit." But the "mistake" is one made by counsel. The cross-bill does 
not ask to hâve any "mistake" corrected in either of the Stuart mort- 
gages. It simply States that certain property was,unintentionally omit- 
ted from the first one by the City of Salera Company, which "mistake" 
was corrected by its successor in interest — ^the flour-mills company, — 
in the exécution of the second mortgage, The manifest and only pur- 
pose in making the statement is to show the cause and considération of 
8uch mortgage, which ôtherwise does not appear. 

Counsél is also "mistaken" in the statement that the mortgage of the 
Polk county property is not mentioned in the original bill. The fact 
of such mortgage is plainly stated, and the bill prays that in case the 
Stuart mortgages are foreclosed in this suit, that the decree may direct 
the sale of the Polk county property, and the application of the proceeds 
on his demand, before the sale of the property covered by the plaintifiPs 
mortgage. 

An objection is also made that Stuart is not a necessary party to the 
suit, but only a proper one. Admit this, and what foUows? Npthing. 
The plaintifif had a right to make him a party, and thereby secure a sale 
of the property clear of this incumbrance, and the probable cost and ex- 
pense of another suit to enforce the lien thereof. Indeed in Kidey v. 
United States Bank, 11 Wheat. 304, Mr. Chief Justice Marshall says 
that, in a suit to foreclose a mortgage, a prior incumbrancer ought regu- 
larly to be made a party. 

But, défendant being properly made a party, Stuart has the same 
right to file and maintaina cross-bill in the suit as if he was a necessary 
or indispensable party thereto. An attempt is also made to show that 
this cross-biU cannot be maintained on account of the citizenship of the 
parties thereto, because it makes a case or states a controversy between 
Stuart on the one hand and McDonald and the flour mills company on 
the other, ail of whdm are British subjects. 

Now, nothing is better settled, both on reason and authority, than 
this. In suits not original butancillary to litigation already pending in 
a circuit court of the United States, the citizenship of the parties is 
wholly immaterial. Shidds v. Barrow, 17 How. 130; Freemnn v. Howe, 
24 How. 460; Oross v. De VaUe, 1 WaU. 14; BaÂlroad Cos. v. Qhamberlain, 
6 WaU. 748. 

In the last case the court reversed the decree of the circuit court dis- 
missing the cross-bill on the iinal hearîng, because the parties thereto 
were citizens of the same state; sayingthat the cross-bill "was butancil- 
lary to, and dépendent upon, the original suit," and, by a necessary im- 
plication, that the citizenship of the parties in this connection was im- 
material. If the citizenship of the parties in the original suit is suffi- 
cient to give the court jurisdiction, ^t has jurisdiction of the cross-bill 
therein without référence to the citizenship of the parties thereto. A 
cross-bill is a proper and recognized means of making a défense or assert- 
ing the right of a défendant in a suit in equity. It would be intolerar 
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blo if a party, sued in a nationa!" court, was thereby deprived of this 
right, unless the partie.? to the cross-bill were such as to give the court 
jurisdiction in an original suit. In short, the cross-bill and the original 
suit are butone cause, and jurisdiction of the latter includes the former. 
Field V. ScMeffdin, 7 Jphns. Ch. 252; Story, Eq. PI. § 399. 

The point is also made in support of the demurrer that it appears 
from the cross-bill there is another suit pending in this court between the 
parties thereto. But it does not appear therefrom that the objeets of the 
suits or the controversies involved therein are the same. It only appears 
that KeUy and McDonald are plaintiffs in another suit in which Stu- 
art's mortgages are alleged to be fraudulent and void as to them. But 
whether there are other parties to such suit, or whether Stuart can or is 
endeavoring to enforce the lien of his mortgage therein, or is only stand- 
ing on the défensive, does not appear. Besides, Stuart did not bring 
this suit, and is not responsible for the pendency of it. He is a mère 
défendant in it, and so long as it is maintained he is entitled, without 
référence to the pendency of any other suit, to avail himself of the op- 
portunities it afibrds or allows to assert and enforce his rights in and to 
the subject-matter thereof. . 

And, whether the alleged lien of Kelly and McDonald's judgments are 
superior or subject to Stuart's mortgages, they are proper parties to the 
cross-bill, because Stuart bas a right thereby to hâve ail the questions 
concerning the validity and priority of his mortgages arising between 
himself and any of the parties to this suit determined herein. On what 
ground it is claimed that thèse judgments, which are long subséquent 
in date, are prior in law to Stuart's mortgages is not stated in the argu- 
ment. But, from the statement of the prêteuses in that particular in the 
biU and cross-bill, it appears that Kelly and McDonald claim that the de- 
mand which Stuart's mortgages were given to secure, arises from the sale of 
his stock to the corporation when the latter was insolvent, and the debts 
on which the judgments were obtained had been incurred. Neither party 
has submitted any argument on the point. Thedemurrer admits the facts 
as they are alleged to be in the cross-bill, and not as the défendants Kelly 
and McDonald claim or prétend they are, namely, that Stuart loaned 
the money to the corporation to enable it ta purchase the stock of its 
dissatisfied shareholders. It is not necessary in the présent state of the 
case to say anything more on this point. 

It is also objected to the cross-bill that it is not germane to the original 
bill or suit. A cross-bill is defined by Story (Eq. PI. § 389) as "a 
biU brought by a défendant in a suit, or against other défendants in 
the same suit, or against both, touching the matters in question in the 
original bill;" and he adds : It "is usually brought, either (1) to obtain 
a necessary discovery of facts in aid of the défense to the original bill, 
or (2) to obtain full relief to ail parties touching the matters of the orig- 
inal bill." That this is a proper case for a cross-bill within this défini- 
tion, and within the reason of the thing, is too plain for argument. 

As to the estoppel set up in the cross-bill, my impression is that it is 
sufïicient if the mortgage savings bank is bound by the knowledge of 
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its président and manager, William Reid, obtained while acting as prési- 
dent of the City of Salem Company, and engaged in the transaction 
of this business. But the question bas not been argued under the de- 
murrer, and it may go over until the coming in of the answer to the 
cross-bill or the final hearing. 
The demurrer is overruled. 



Stanton and others v. Alabama & C. R. Co. 

{Circuit Court, S. D. Alabama. July 6, 1887.) 

1. Equitt Pbacticb — Master's Bbport. 

The finding and report of a master will not be interfered with, except when 
it is clearly and satisf actorily shown that the same is not in accordance with 
the law and the évidence. 

3. Eeceivkbs— Issue of Cektimcates— Validitt. 

Where receivers appointed by the court issue certiflcates, and use and dis- 
pose of the same in a manner not in accordance with the order of the court 
authorizing their issue, the same are invalid, and of no effect. 

8. BamE— NeGOTIATION of ÇBSTrPICATES. 

Such certiflcates not having the quality of negotiable instruments by the 
law-merchaht, béing invalid in their inception, are invalid in the hands of ail 
subséquent takers, whether bonafide holders for value or not. 

4. Same— Contkact to Pat Cektificatbs— Liabiutt. 

And a contract to pay such invalid certiflcates, made by a purchaser of the 
property who subsequëntly became receiver, not being required by an order 
of the court, cannot be enforced against the receiver m bis officiai capacity, 
nor the property be made liable thereon. 

5. Same— Practice. 

Such a contract being merely a voluntary and personal undertakin?, can- 
not be considered by the court on exceptions to a master's finding and report 
on the status of such certiflcates. 

6. Same — Estoppel. 

And the receiver, as représentative of the property by authority of the court, 
is not estopped f rom contesting the claim under such contract. 

In Matter of Exceptions to Master's Report, disallowing claims against 
purchaser of railroad property under mortgage sale. 

D. N. Stanton and others, as trustées under the first mortgage of the 
Alabama & Chattanooga Railroad Company, filed a bill for the foreclos- 
ure of that mortgage, and August 26, 1872, Mr. Circuit Justice Bead- 
LBY appointed Rice and Haralson receivers of the railroad property, 
with authority to issue $1,200,000 of certiflcates, at not less than 90 
cents on the dollar, to raise funds for the repair of the road. A decree 
of sale was rendered January 23, 1874, but on August 24 of the same 
j'ear it was found expédient to order the property to be turned over to 
the trustées, complainants, with authority to use the certiflcates remain- 
ing unissued. At difierent times masters bave investigated the use made 
of the certiflcates, but, up to the report now excepted to, the 14 held by 
Church and McVity bave never been disallowed. Master Burke reports, 
July 5, 1886, disallowing this claim, stating that the facts of the origi- 
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nal issue, unknown up to thé time, of the référence held by him in that 
year, prove their improper issue. 

The 14 certificates in controversy were a part of 40, known as the 
"Speilman certificates," issùed to D. N. Stanton by the receivers net long 
after the decree authorizing the issue of certificates. : The considération 
was his claim for services, as trustée of the bondholders and otherwise, 
beforë the foreclosure suit was begun. Petitioners acquired the certifi- 
cates at par from D. N. Stanton, in 1875, by way of payment for land 
in New York purchased by D. N. Stanton, with full knowledge of the 
terms of the decree authorizing them, but under Stanton's assurance 
that the certificates had been properly issued. 

The railroad property was sold at master's sale, January 22, 1877, to 
J. C. Stanton, brother of D. N. Stanton, subject to ail liens; and J. C. 
Stanton shortly afterwards transferred his bid to John Swann, represent- 
ing a syndicate which organized the Alabama Great Southern Railroad 
Company. The road is now an important link in the Cincinnati, New 
Orléans & Texas Pacific Railroad System. This transfer of bid was per- 
mitted by the court, but the agreements under which Stanton made the 
transfer were not made known to the court. Thèse agreements contem- 
plated the settlement by the purchaser of thèse 14 certificates among 
other çlaims. This has never bçen done, and one principal ground of 
exception is that the master reported adversely to the court's compelling 
a performanca of this contract. 

P. & T. A. Hamiiton, foT petitioners, Church and McVity. 

Sam. F. Riçe, fqr purchaser, Swann. 

TouLMiN, J.* The real issue presented by the exceptions — îndeed 
the only practical issue — is the yalidity and efifect of 14 receivers' cer- 
tificates, for $1 ,000 each, held by the claimants, Churoh and McVity, and 
sought by them to be established as a valid claim and lien against the 
trust property, the Alabama Great Southern Railroad, formerly the Ala- 
bama & Chattanooga Railroad, involved in this litigation. Spécial Mas- 
ter Burke reported adversely to the claim; that the certificates were not 
used or disposed of in accordance with the order of court authorizing 
their issue; and that they should not be allowed by the court. He sub- 
mits with the report the testimony taken before him on the référence, 
and on which his report is based. 

There are inany exceptions to this report, but the substance of them 
is that the' spécial master erred in his findings, and should bave reported 
in favor of the allowance of the 14 certificates held by Church and McVity. 
By a decree of this court of February 14, 1876, it was declared that 
there were certain facts necessary to be known by the court before a satis- 
factory decree could be rendered on thèse certificates, and, in the absence 
of such knowledge, the court at that time declined to allow the claim 
based on the certificates, but referred the matter to a spécial master, 
Judge Lyman Gibbons, to ascertain and report the facts desired to be 

' District judgè, Sitting as circuit judge. 
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known, and dedlared by the court necessary to be known in order to 
render a satisfactory decree. Thèse facts were not ascertained until 
July 5, 1886. At the référence had under the decree of 1876 no évi- 
dence whatever was submitted to Master Gibbons by the holders of said 
certificates. They wholly omitted to make good their claim, or to offer 
any évidence in support of it, and he so reported. Thus the matter 
stood until May, 1886, when Master Burke held the référence on which 
his report of July 5, 1886, was made. 

If the court, in 1876, had not a knowledge of the facts necessary for 
it to render a sa tisfactbry decree, then the court has not such knowl- 
edge yet, unless it is acquired from Master Burke's report referred to, 
and ftom the testimony accompanying it. He finds from the testimony 
and reports that the certificates hâve no validity and effect as a claim 
and lien against thia railroad property. The exceptions raise the ques- 
tion whether this finding and report are correct, under the law and évi- 
dence submitted, and the court is asked to set aside the report, and al- 
low the daim as valid, to decree its payment, and to establish it as a 
lien against the property. 

It is well settled that, unless it is clearly and satisfactorily shown that 
there is error in the finding of the master, the court should not inter- 
fère. It is not only not clearly and satisfactorily shown that there is 
error in the finding of the spécial master in this instance, but I am of 
opinion that his finding and report in regard to thèse certificates is in 
accordance with the law and the évidence submitted to him, and is in 
ail respects correct. The évidence shows that thèse certificates were dis- 
posed of in a manner and for a purpose not authorized by the order 
under which they were issued. They were, therefore, invalid and of no 
effect. 

But it is contended by the claimants that they are bona fide holders 
for value of such certificates. The certificates are not commercial paper, 
good in the hands of bona fide holders, no matter what vice or infirmity 
might attend their original issue. They are good for the amount of 
money actually paid for or loaned on them to the receivers, in accord- 
ance with the terms of the order of the court. But they hâve not the 
quality of negotiable instruments by the law-merchant. Stanton v. Ala- 
bama & 0. R. E., 2 Woods, 506. 

The proof shows no money was paid for thèse certificates, or loaned 
or advanced to the receivers on them. They were issued and given to 
D. N. Stanton for an entirely différent purpose, either to pay him on 
account of salary aUeged to hâve been due him long before, or to re- 
imburse him on account of money claimed to hâve been advanced by 
him for expenses of the road when he was trustée for the bondholders. 
Neither purpose, however, was in contemplation of the order authoriz- 
ing the issue and use of the certificates. Spécial Master Burke char- 
acterizes the transaction by which Stanton obtained thèse certificates as 
fraudaient, and the circumstances connected with it, and with the claim 
based on it, as fraudulent and audacious. He (Stanton, the first taker,) 
derived no title from the transaction, and the subséquent holders, thèse 
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claimants, occupy nobetter position, whether they are honafide holders 
or not, which question it is not necessary to décide hère. Stanton v. 
AMaina dk C. R. Co., 2 Woods, 506. 

But it is further contended that John Swann, the purchaser of the 
said railroad, and the présent receiver or trustée for the property, long 
since the issue of said certificates by previous receivers, contracted to 
pay said Stanton thèse identical certificates, and that he should be made 
to comply with his contract, and to pay thèse claimants for them. I 
think there are two answers to this proposition : (1) That such contract 
was a voluntary and personal undertaking of said Swann, not required 
by the order of this court, and with which the court has nothing to do 
in this case. It was a contract, too, to which thèse claimants were not 
parties. (2) That the proof shows that Swann has settled with Stanton 
for the certificates, and thereby complied with his private arrangement 
with him. If thèse claimants hâve been in any way damaged thereby, 
and hâve any légal rights in the premises, they hâve their recourse in 
a Personal action against said Swann. That is a matter of which this 
court can take no cognizance in this proceeding, nor can the railroad 
property be liable for any suchclaim as is set up. 

It is further contended that Swann is estopped from contesting this 
claim by the contract referred to. I do not think that any question 
of estoppel arises in this case, for reasons already stated herein, and 
Swann's connection with the contest of this claim is as the représenta- 
tive of the railroad company, and as receiver of its property by authority 
of this court. As to the doctrine of estoppel, see Brant v. Virginia, C. & 
I. Co. , 93 U. S. 326 ; Deery v. Oray, 5 Wall. 795 ; Pom. Eq. Jur. § 804, 
and note. 



Bâtes and othera v. MoConnell and another. 
(Circuit Court, D. NébrasJca. August 2, 1887.) 

1. Feaudulent Convbtancbs — Htjbbaiîd and Wifb— Evidences oi- Debt. 

A merchant who failed in 1884 started in business in 1873 with $12,000, 
loaned him by his wife. Her security was a note at flve years, with interest 
at 10 per cent. On his failure, he conveyed considérable real estate to her in 
satisfaction of the debt. She claimed that the note had been twice renewed, 
with compound interest, viz., flve and ten years from its date. The original 
note and one renewal note were, as produced by her, suspicions on their face. 
Held, that as between the wife and the creditors of the husband, the wife was 
entitled to be paid, out of the property deeded her, $13,000, with interest at ten 
per cent., and that ail over and above that was to go to the satisfaction of the 
claims of the creditors.i 

2. SaME — PURCHASE OF JuDGMENTS. 

It is compétent for attaching creditors of an insolvent merchant to sell 
their claims to his wife at half their value, she paying for them out of her 
ownt'unds; but where the property attaohed is ample to pay the claims in 
fuU, and they are satisfied out of the proceeds of the property, and the trans- 

iSee note at end of case. 
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action îs a mère scheme of thehnsband to présent part of his effects going in 
satisfaction df his just debts, the wife will be held accountable as trustée for 
the other creditors, to the estent of the balance of the property net applied 
to the payment of the claims of the attaching creditors.* 

In Equity. Bill to set aside conveyances as in fraud of creditors. 

i 

Beeweb, J. Complainants are judgment creditors of John McGon- 
nell. He was a marchant doing business in Lincoln, Nebraska, from 
January, 1872, to Décémber, 1884, at which time he failed. About 
two months prier to his failure he oonveyed a large amount of real estate 
to his wife in payment of an alleged indebtedness. At the time of his 
failure he gave a chattel mortgage on his stock to a bank in Lincoln, 
which had a claim of about $20,000. The bank took possession of this 
stock under the mortgage, and proceeded to seU the same to satisfy its 
claim. Other creditors eommenced attachaient prôceedings; seeking to 
obtain satisfaction of their claims out of the stock of goods after the pay- 
ment of the mortgage note. This stock was ample for the payment of 
the mortgage, as weU as the claims.of thèse attachment creditors. '^Iliose 
claims were placed in judgment, the judgments assigned by the several 
creditors to Mrs. McConnell fot 50 cents on the dollar, or thereabouts: 
Thèse judgments were satisfied in full out of the proceeds of this stock 
of goods, so that one-half of the amount of thèse judgments really passed 
to Mrs. McConnell. Complainants hâve flled this creditors' bill, seek- 
ing to set aside the conveyances made to Mrs. McConnell as fraudulent, 
and also (to charge her as trustée for their benefit of theamounts received 
by her in collection of those varions judgments. 

Noticing the last matter first, I remark that unquestionably a créditer 
having a valid claim may do what he pleases with it, giving ail or any 
portion to the wife of the debtor; and, if such gift is made, the wife 
takes the property thus given free from the claim of any other créditer 
of her husband. So, if thèse several creditors had intended to give one- 
half of their claims to Mrs. McConnell, the money she thus obtained 
would be hers free from any claim of complainants. Or if they elected 
to sell their claims for 60 cents on the dollar, or any other sum, to her, 
and she paid therefor out of her own moneys, she would hold thèse judg- 
ments, and the proceeds thereof, free from any claim of complainants. 
But it is also true that equity looks beyond the mère form of the trans- 
action, at the real facts, and I bave no doubt from the testimony that 
ail this matter of an assignment of the judgments to Mrs. McConnell was 
a mère trick, and not a bona fide purchase by her. After his failure, 
Mr. McConnell ofiered to pay 50 cents on the dollar; sent statements to 
that effect to his varions creditors. Thèse, complainants, the largest cred- 
itors, would not accept; the others, having smaUer claims, were willing. 
As ail did not accept, that proposition seems to hâve fallen thrôugh, 
and this scheme of the assignment was substituted. But the whole thing 
was managed by McConnell. The creditors had expressed a willingnesi) 

iSee note at end of case. 
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to take 50 cents. They were paid 50 cents, and the purchase in the 
naniè bf Mrs. McConnell was simiply a transaction oî iiis own, for the 
pùrposë 6î giving to his wife the proceeds,Qf goods which should in good 
faith hâve gone to his own creditors. The testimony of Mrs. McConnell 
show» that it was not an effort of hers to speculate on thèse judgments. 
She acted simply as Mr. McConnell and his lawyers advised. So, al- 
though thé foftn of the transaction was a purchase of the. judgments by 
Mrs. McConnell, and though thQ4awaa t» gifts and sales by creditors 
be as I hâve above stated, yet I tbink, looking at the real transaction, it 
must be adjudged a mère schemeiof Mr. McConnell to prevent part of 
his property going in satisfaction of his just debts. This the law wiU 
not tolerate, and she must be charged as trustée for the amount thua re- 
oeived for the benefit of complainaiits. 

As to the conveyances of property, prior to the failure, to Mrs. Mc- 
Connell, in satisfaction of an alleged debt, I remark this: It is un- 
doubtedthatwhen Mr. McConnellwent into business, in 1872, he started 
with a stock of from sixteen to eîghteen thousand dollars, twelve thou- 
sand' dollars of which was paid hy Mrs. McConnell with land which was 
her separate property. She testifles that she took a note for that $12,- 
000, running fiye years, with interest at 10 per cent., payable annually. 
At the .end of five years, nothinghaving been paid, tlae interest was 
computedj and a new note ta.ken for the amount Ûien due, to-wit, $19,- 
325, also running five years, with like interest. And at the end of that 
five yes^rs, nothing haviug been paid, a thirdnote was taken in like manner 
for the ampunt th^ due. She, produces the first two notes, and I must 
confess that those notes almost destroy my faith in her testimony. They 
were made five years apart, pne at Cleveland, Ohio, and the other in 
Lincoln, Nebraska^ They are written upon pièces of légal cap paper, 
-which are iexactly alike,-r-apparently taken from the same sheet. The 
ink is the same, the writing alike. Both are dated Lincoln, Nebraska. 
in both the last figure, of the date has been changed., The first was 
ievidentlyï, as first written, "December 16, 1870, "and the other "Decem- 
'ber 16,/ 1875:," and subsequently changed to "1871" and "1876," re- 
apectively, . The deed which was given by Mrs. McConnell for the $12,- 
000 was in December, 1871, and Mr. McConnell commeuced business in 
January, 1S72, Outside of the testimony of experts, a careful personal 
examinâtion leads me very strpngly to believe that both notes were written 
^t the sametime, and, of course, such a fact makes very seriously against 
the truth of hertestimony. I do not doubt that she paid $12,000 in the 
first instance.,. i.Thati;is shown by other and satisfactory testimony. Of 
course,, hethnsbandthen owed her that amount; but what I do doubt, 
■ia her testitaony -that that debt was, by the mutual understanding of the 
parties, kept alive as a debt,- and, with interestj compounded annually 
.8* 10 î^UiC^nt... Sdti V. MitcheU, 94 U. S. 580. Yet, notwithstanding 
the vety gravi* dpubts that I hâve, Lam constrained to hold that she is 
.entitled to be prptectedas acreditor on' that claim to the extentof $12,- 
000, and 10 per cent, simple interest to date, as well as for the other 
items of indebtedness testified to by her. A computation in this man- 
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ner, instead of compounding the'interest annually, shows that she has 
received property of too great value for her debt. The excess she should 
be held reaponsible for. Cléments v. Moore, 6 Wall; 812. The deôree, 
therefore, will be that she holds the moneys recelved-às the proceeds of 
said judgments in trust for the complainants, and that she pay the same 
over in 60 days, or that exécution issue therefor. If parties cannot agrée 
upon the amount, the clerk is to compute it from the testimony, With 
référence to the other property, she will be adjudged as holding it as 
trustée — Mrst, for the payment of her own indebtedness computed aa 
above indicated; and, second, to the payment of the balance due com- 
plainants; and the decree will be that it be sold by a master of tàxis 
court, and the proceeds applied, first, to the payment of her debt, and 
the balance to complainants. ^ 

NOTE. , 

OjnVbtascb FBOM HusBAND TO WiFE. A conveyance to a wife,înpayinentof adebt 
owing to her by her husband, is nbt a volnntary eonyeyancè, nor fraudulent with x*r 
Bpect to his other creditors. Gibsou t. Bennett. (Me.) 9 Atl. Rep. 727; Heath v. Slo- 
«uni, (Pa.) Id. 259; Lyon v. Zidimer, note, 30 Fed. Rep. 401; Dloe v. Irvin, (Ind.) il 
N. JBlJKep. 488; Popendick v. Frobenins. (Mich.) 33 N. W. Rep. 887; lowa GityBank 
V. Weber, (lowa,) 33 N. W. Rep. 606 ; Geirnian- American Seminary v. Saenger, (Mich.) 
Id. !501; Brickley v. Walker, (Wis.) 32 N. W. Rep. 773 ; Chapman v. Snmmerfield, 
<Ean.) 14 Pac. Rep. 236 ; Miller v. Kraeger, (Kan.) 13 Pao. Rep. 644.- 

Where there is no évidence of apy previous agreement for the repayment of the 
money, the wife will be held to hâve no légal claini ag'ainst the husband therefor,, |ind 
will not be permitted to appropriate his property, nominally in payment therefor, to 
the exclusion of his bona fide créditois. Jackson v. Beach, (N. J.) 9 Atl. Rep. 380 ; Han- 
Bon V. Manley, (lowa,) 33 N. W. Rep. 357; Wake v. Griffin, (Neb.) 2 N. W. Rep. 4^1. 

As to the burden of proof in conlroversies betweena màrried wonian and the- cred- 
itors of her husband, see Brickley v. Walker, (Wis.) 32 N. W. Rep. 773, and note ; Burt 
V. Timmons, (W. Va.) 2 S. E. Rep. 780. 

As to fraudulent con voyances between husband and wife, see Foster v. Knowles, (N. 
J.) 7 Atl. Rep. 295; MilhoUand v.Tiffany, (Md.) 2 Atl. Rep. 831, and note; Knightv. 
Kidder, (Me.) 1 Atl. Rep. 142, and note ; Platt v. Schreyer, 26 Ped. Rep. 87, and note; 
Frank v. Humphrey, (111.) 12 N. E. Rep. 720; Hooaer v. Hunt, (Wia.) 28 N. W. Rep. 
442; Farmers' Nat.Bank v. Warner, (lowa,) Id. 47; Witz v. Osburn, (Va.) 2 S. B. Rep. 
33 ; Webb v. Ingham, (W. Va.) 1 S. B. Rep. 816. 
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(Circuit Court, 8. D. Mw Fork. July 28^ 1887.) 

EQtiiTT— Cross-Bill— Le AVK TO Sbbtb. 

After a decree had been rendered in a cause on proofs taken, the défend- 
ants" bbtained an order from another jndge àllowing them to serve a cross- 
bilL Afterwards a motion by ôomplalnant to set aside this order was sent for 
hearing to the judge wào granted it, and returned by hlm to the judge who 
iBàde the decree, when it appeared that the order was signed on formai 
proofs only, wlthout knowledge of any hearing in the cause; the pétition for 
leave to serve the cross-bill merely disclosing that an answer to the original 
bill had been served. Seld, that the motion to set aside the order might be 
conBi,dsred aa a motion by défendants for leaVe to serve a cross-bill, and, as 
this involved the takingof additional testimony, the application wastoo late, 
and the order giving leave to serve the cross-bill should be set aside. 
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In Equity. On motion to set aside order allowing service of cross- 
bill. 

Oeo. G. Lay, for complainant.. 
Turner, Lee & McGlure, for défendants. 

Lacombe, J. This is a motion to set aside an order made by Judge 
Brown allowing défendants to serve a cross-bill. The motion, coming 
on for héardngbefore Judge Whebleb, was by him sent to Judge Bbown, 
who indorsed this mémorandum on the papers: 

"The order was signed on a formai statement only, without knowledge of 
a/ny hearing in the cause. The propriety of the appUcation dépends so largely 
upon the mérita which were determinedat the hearing that this motion should 
come before judge Whbelbe, who is fatniliar with the merits of the case. 

"A. B." 

In view of the first clause of this ihemorandum, and of the faet that 
the pétition for leave to serve cross-bill sets forth the fact that an an- 
swer to thè original bill haa been served, but does not disclose the fact 
that the casé had been heard oii proofs taken, and a decree rendered, 
the présent application ma.y be considered as a motion by défendants for 
leave td serve a cross-bill. Inasmuch as the défendants propose to take 
additional testimony under this oross-bill when served, the application 
is madè too'late. Field v. Schieffdin, 7 Johns. Gh. 255; White v. Bvknd, 
2 Paige, iu. 

The order giving leave to serve the cross-bill should therefore be set 
asiie. Order accordingly. , 



Lazensky ». Suprême Lodge Knights of Honob. 
iOircuit CowH, S. D. New York. July 35, 1887.) 

1. MuTtTAI, BbNÈFIT iNSURAÎfCB — ACTION ON CbRTIMCATE — EVIDENCE OP 

Standing. 

In an action by the beneflciary upon a certiflcate issued to a member of a 
benevolent society. a condition of which was that the member should' be in 
good standing at the time of his death, held, that proof of a récognition of 
such membership by the défendant up to within a short time of the death of 
the member; in connection with the presumption that ail persons follow such 
laws, rules, and régulations as they are under, was sufflcient évidence of the 
good standing of the member to maintain the action. 

2, Samb— Non-Payment of Assessmbnt— Evidence. 

The laws of tli,e society provided that members should pay theîr assessments 
within 30 days after notice, and the society's record showed a suspension be- 
fore the expiration of that time. There being no other évidence, held, that 
such suspension aSorded no proof of the uon-payment of an assessment, nor 
of any defàultof the member. 
8. Same — Application for Reinstatehbnt. 

There being no évidence of the non-payment of an assessment, the member 
could not be held to be in dèfault by reason of having made no application 
for reinstatement, under rules whoUy applicable to suspension for the non- 
payment of dues, ânes, or assessments. 
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i, Samb— Etidbnce of Suspension. 

In an action by the beneflciary upon a certiflcate îssned to a member of a 
benevolent ;Ociety, an application for relnstatement, made by the member, is 
not compétent évidence to prove the fact of hls suspension. 
6. Same— Declahations of Member. 

Not is a statement made by the member that he was suspended for the non- 
payment of an assessment compétent évidence to prove that fact. 

6. Samb— Rbcoeds. 

In Buch an action, the mère record of a Sentence of suspension of the mem- 
ber, without any proceedings whatever to found it upon. and not according 
to the laws of the order, is not conclusive as to membership and standing. 

7. Samb— Proof of Dbath— Waiveb. 

Where évidence of the death of a member had not been duly furnished a 
benevolent society, a refusai to pay on other grounds is a waiver of this re- 
quirement. 

At Law. Action to recover amount due under certiflcate of insurance 
upon the life of Joseph Lazensky. 
On motion for new trial. 
Charles StecUer, for plaintiff. 
Morris Goodhart, for défendant. 

Wheelee, J. This suit is brought upon a benefit certiflcate issued 
by the défendant to Joseph Lazensky, a member of Manhattan Lodge 
No. 1,165, a subordinate lodge, wherein it is recited that the certiflcate 
■was issued upon évidence received from the subordinate loJge that he 
had received the degree of manhood, and was a contributor to the wid- 
ows' and orphans' benefit fund of that order; and that, upon condition, 
among other things not œaterial, that he should comply with the laws, 
rules, and régulations then governing that order, or that might there- 
after be enacted for its government, and he in good standing at the time 
of bis death, the défendant agreed to pay to bis wife, the plaintifi', 
$2,000 out of the widows' and orphans' fund, in accordance with and 
under the laws governing that order, upon satisfactory évidence of bis 
death. The certiflcate was dated December 18, 1881. The plaintiff 
alleged that he was a member in good standing up to the time of bis 
death; that he died January 20, 1886; that she demanded the sum of 
$2,000, and that the défendant refused to pay it. The défendant ad- 
naitted the membership and issuing of the certiflcate; denied that it had 
any knowledge or information sufficient to form a belief that he was a 
member in good siaiiding at the time of his death; and alleged that the 
défendant had laws, rules, and régulations providing for assessments and 
notices on death of members, and that each member should pay the 
amount within 30 days from the date of each notice, failing which he 
should stand suspended, and not be entitled to the benefits of the wid- 
ows' and orphans' beneflt.fund until reinstated; that an assessment 
known as No. 155 was made, and became due and payable prior to June 
1, 1885, of which he had due and timely notice, and which he failed to 
pay within the time required; and that in conséquence of the failure to 
pay that assessment he was, in the month of June, 1885, and during 
his life-time, duly, properly, and lawfully suspended from the lodgoj 
v.SlF.no.lO— 38 
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that he took no appeal from the suspension, and was not reinstated, but 
remained suspended. On the trial the plaintiff ofifered the receipt for 
assessment No. 155 in évidence, which wasreceived, and rested hercase. 
The defendant's counsel stated that, by a clérical error, the answer was 
made to read No. 155, instead of 159, and asked lèave to amend, which 
was granted, in case the évidence should require it. The défendant then 
showed an assessment, May 19, 1885, numbered 159, and that notice 
of it Was sent to him on the next day; the record of the lodge, in which 
was entered that on June 1, 1885, he was declared suspended; that on 
July 6th he was notified to go under examination of the physiciana for 
reinstatement, and on July 20th was rejected by the médical examiner; 
and that he signed an application for reinstatement, and presented him- 
self for examination under that application. The défendant called the 
rëcording aecretary of the lodge, caUed the reporter, who had the record 
of the financial reporter, and offered to show by that the non-payment 
by Lazensky of assessments, including No. 159. This was objected to 
on the ground that the financial reporter was living and should be called, 
and the question was withdrawn. 

Each side claimed that a verdict should be directed; and one was di- 
rected for the plaintiff. The défendant moves for a new trial on the 
ground that the plaintiff did not show that Lazensky was in good stand- 
ing at the time of his death; that the défendant had shown by the rec- 
ord that he was suspended; and, by his application for reinstatement, 
that he was out of the order, and not in good standing, at the time of 
his death. 

■It is somewhat doubtful whether, on the pleadings, the plaintiff was 
bound to prove that Lazensky was in good standing at the time of his 
death. The défendant did not deny her allégation that he was, but d&- 
nied knowledge or information suflicient to form a belief that he waa. 
The course of the order would seem to require that the défendant should 
hâve such information at ail times within its reach; and the affirmative 
défense set up assumes such knowledge as to this member. This gênerai 
déniai might be considered to be so evasive as not to amount to anything 
more than no déniai, and to be insufficient to put the plaintiff on proof 
of her allégation in that respect ; as what is not denied under this System 
of procédure is deemed to be true. Code Proc. N. Y. § 522. But, if ' 
required to make proof, only gênerai proof on that subject would be re^ 
quired. The certificate itself furnishes évidence that he was in good 
standing when that was issued, and the payment of assessment No. 155 
would tend to show that he was recognized as a regular member then. 
The argument has proceeded somewhat as if the certificate was upon con- 
dition that he should continue to pay to that fuhd, but that is not among 
the conditions. It recites that it is issued upon évidence that he is a 
contributor to that fund, and makes no further direct référence to it. 
The fact of payment is not, therefore, material to the plaintiff 's case, ex- 
cept as it may be involved in good standing. Proof of récognition for 
such length of time, in connection with the presumption that ail persons 
foUow such laws, rules, and r^ulations as they are under till the con- 
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trary is made to appear, would seem to be sufBcient to maintain this is- 
sue at the outset. Knighis of Honor v. Johnson, 78 Ind. 110. The de- 
fendant must be required, therefore, to stand upon its affirmative défense. 
This défense must stand or fall upon the allégations of the answer, which 
are, in substance, that Lazensky failed to comply with the requirements 
set out in respect to assessment No. 155 or 159, according as the proof 
is applicable. 

There is no proof as to when payment of No. 155 was required, and 
is proof that it was paid. There is nothing, therefore, to connect the 
suspension with any default as to that, and it is not claimed that there 
is. The notice of assessment No. 159 was not given until May 20th. 
The requirement set up and shown is that it should be paid within 30 
days after. The record évidence of suspension is of one on June Ist, 
18 days before the expiration of the time of payment. There was no 
default âs to that assessment with which the suspension recorded could be 
connected. It is said in argument that on failure to pay within the re- 
quired time he was to stand suspended, and that no further act of sus- 
pension would be necessary to put him out of good standing. This may 
or may not be true. But, whether true or not, it is to be remembered 
that the évidence offered to prove the fact of non-payment of any assess- 
ment was, on objection to its competency, withdrawn. Therefore there 
is no proof of any non-payment to work such a suspension. 

It is, however, urged that his application for reinstatement was an 
admission of suspension, making such an application necessary to bring 
him into good standing again. This would seem to be such an admis- 
sion on his part, and raises the question whether such an admission by 
him is admissible to prove a fact against the plaintifif in this suit. He is 
no party hère; neither is any personal représentative of him. She sues in 
her own right, on a cause of action that accrued, if at ail, to her, and 
ber pnly. She bas acquired the right in conséquence of what he did in 
becoming a member of that lodge, but not through or from him, for he 
never had it. Neither was that act of his a part of any transaction by 
which her right is sought to be established that might defeat it, or which 
would ofitself prevent it. The act was a mère admission of a past fact, 
as if he had said merely that he had been suspended, and was not in 
regular standing. Such an admission would doubtless be évidence 
against him or his personal représentative, or a person claiming a right 
derived from him; but not against a person claiming only the benefit of 
his prior acts. 1 Greenl. Ev. § 171; Dodge v, Freedman^s Go., 93 U. S. 
379. 

It is further said in argument that if he was wrongfuUy suspended he 
should bave applied for reinstatement under the rules; and section 3 of 
article 7 of the laws of the order is referred to in this connection. That 
section refers, however, wholly to suspensions for non-payment of dues, 
fines, or assessments, and there is no évidence of any suspension for such 
cause. The défendant ofi'ered to show a statement made to awitness by 
Lazensky that he was suspended for non-payment of assessment No. 159; 
but that was excluded foi the reason that it would be merely his naked 
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statement of a past fact, whîch, for reasons already stated, could not af- 
fect the plaintifF. If admissible and admitted, it could not show that 
the suspension recorded as made June 1, 1885, was for that cause which 
had not then taken place, but would only show some suspension of which 
there was no other évidence. The défense is thus left to stand entirely 
upon the record of suspension of June Ist. Karcher v. Suprême Lodge 
Knights of Honor, 137 Mass. 368, is much relied upon, with some other 
cases, in support of that as a sufficient défense, Ànacosta Tribe v. Mur- 
bach, 13 Md. 91; Osceola IVibe v. Schmidt, 57 Md. 98; Burt v. Grand 
Lodge, 44 Mich. 208; Woolsey v. Odd Felbws, 61 lowa, 492, 16 N. W. 
Rep. 576; Harrington v. Workingmen'a Ass'n, 70 Ga. 340. 

Thèse cases show dearly that the décisions of such associations, ac- 
cording to their own laws, rules, and régulations, which ail assent to 
who become members, are conclusive as to membership and standing, 
except as they are reviewable within the order under the laws of the 
order. But none of the cases go so far as to hold that a mère record of 
a sentence of suspension, without any proceedings whatever to found it 
upon and not according to the laws of the order, is conclusive anywhere. 
Section 2 of article 12 of the laws of this order requires that charges 
preferred against a member shall be read in open lodge, and a copy of 
them be furnished to him under the seal of the lodge, and that he be 
cited to appear to answer them. 

In Karcher v. Suprême Lodge, 137 Mass. 368, the charge was of non- 
payment of an assessment, and the copy furnished was not under the 
seal of the lodge. The validity of the judgraent of suspension was ques- 
tioned on the ground that the copy was not sufficient, but it was held 
that such irregularity would not invaJidate the judgment, but not inti- 
mated that it would be good without any notice. This suspension is not 
set up in the answer, and would not appear to be sufficient to show that 
Lazensky was not in good standing if it was. 

The point is made that évidence of the death is not shown to hâve 
been duly furnished, but refusai of pa3'ment on other grounds would be 
a waiver of that requirement. 

It does not appear that there was any error in the trial of the case as 
presented for which a new trial should be granted. 

Motion denied, and stay vacated. 
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Hastinos V. NissEN and another. 

{Circuit Court, D. Nébraska. August 3, 1887.) 

Vendor aïtd Vendée— Notick-=^Titlb—Quitclaim Dbed. 

In Nébraska, one derivÎDg title from heirs by a deed, in which the instru- 
ment is deslgnated in the granting clause as a "quitclaim, " and wliich con- 
tains a récital that the grantors will, as "heirs, " make no further claim to the 
proçerty conveyed, is not a bona fide purchaser without notice, and takes 
no title, as against a grantee in f se under a prior unrecorded conveyance from 
the ancestor during his life-time.' 

Ejectment by Frank W. Hastings against P. d. Nissen and Ole Ho- 
lethe. 

The case was tried to the court, a jury being waived, on the foUowing 
agreed statement of facts: 

"It is agreed that the évidence on the part of the plaintifE to support 
and maintain the Issue herein on his part is as follows, to-wit: Exhibit A, 
on which it is agreed the patent for the land in controversy issued to John F. 
Kimmel; Exhibit B, deed from John P. Kimrael to Jacob Shoff. Itis agreed 
that same Shofl died intestate, August 24, 1874, and left as heirs Mrs. Jen- 
nie S. Vernon, Mrs. Henrietta P. McMahon, Alice F. Croft, Elizabeth L. 
Wiley, B. Oliva Shoff, Albert J. Shoff, Kadner J. Shoff, and Charles W. Shoff, 
who made deeds, marked 'A^,' « B^,' and ' G,' toW. G. Hastings; deed marked 
'D,' W. G. Hastings and wife to J. W. Wehn, Jr.; deed marked 'E,' J. 
W. Wehn, Jr., and wife, and W. G. Hastings and wife, to Frank W. Hast- 
ings, plaintiff, who was at the commencement of the action résident of Mc- 
Henry county, 111. Deeds A^, B^, C, D, and E were inade for the consid- 
érations named therein, except C was made in considération of $40, and 
E in considération of $625, and without any knowledge on the part of the 
grantee of any conveyance of promises in dispute by Jacob Shoff, and in good 
faith. Défendant objecta to the introduction of deeds above mentioned, for 
the reason that same conveyed no title to the premises, Jacob Shofl having, in 
his life-time, deeded said premises to one Rheuben B. Williams; that they are 
quitclaim deeds, and carry notice on their face to ail persons of equities, etc. 
It is agreed that up to défendants' taking possession of the same under tax 
deed marked <G,' dated September 26, 1883, under which deed défendants 
held up to March 22, 1887, the premises in suit were still unoccupied land, 
and, until March 22, 1887, not in the possession of any one claiming by deed 
from Shoff. 

"And it is further stipulated and agreed that the évidence on the part of 
the défendants to support and maintain the issues on their part is as follows, 
to-wit: First, a certificate of the entry of the lands in controversy herein by 
one John F. Itimmel, dated July 11, 1872, the same being hereto attaehed, 
and marked ' Exhibit A; ' and it is agreed that the land in controversy was 
duly patented by the United States to said John F. Kimmel. Second, a war- 
ranty deed from John F. Kimmel and wife to Jacob Shofl, flled for record 
December 27, 1872, conveying the lands in question herein to said Jacob 
Shofl. Said deed is hereto attaehed, and is marked 'Exhibit B^.' Third, a 

'A person who holds real estate by virtae only of a quitclaim deed from his immé- 
diate grantor, whether he is purchaser or not, is not a bona fide purchaser with respect 
to outstanding and adverse equities and interests shown by the records, or which are 
discoverable by the exercise of reasoiiable diligence in niaking proper examluationa 
and inqulries. Johnson v. Williams, (Kan.) 14 Pac. Eep. 537, and note. 
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warranty deed f rom Jacob ShofE and wife to Rheuben B. Williams, executed 
and delivered to said Kheuben B. Williams on the eleventh day of March, 
1873, and recorded in the deed records of Cedar county, Nebraska, on the 
twenty-second day of March, 1887; Said deed being for the lands in contro- 
versy in the suit; said deed being marked 'Exhibit C PlaintifE objects to 
the introduction and considération of said deed in évidence for the following 
reasons: That the same was not recorded, nor had plaintiff any notice of the 
same at the time of his purchase of the premises. Said deed is therefore void 
as to plaùitifE. Fourth, a warranty deed from Rlieuben B. Williams and 
wife to Elmer E. Williams for the land in controversy; in this case said deed 
being executed and delivered to said Elmer E. Williams on the thirty-first 
day of March, 1886, and recorded in the deed records of Cedar county, Ne- 
braiska, on the twenty-sçcond day of March, 1887; the same being marked 
' Exhibit D^,' Objected to for the same reason as last above. Fifth, a war- 
ranty deed from Elmer E, Williams (unmarried) to Ole Holethe, the défend- 
ant herein, for the lands in controversy; said deed bearing date of twen- 
ty-flfth day of March, 1887, and was duly recorded in the deed records of 
Cedar county, Kebraska, on the twenty-fifth day of March, 1887. Said deed 
is marked «Exhibit E.' Objected to for the same reason as last above. 
8ixth, a certain tax receipt dated April 30, 1874, showing payment of taxes 
at that date on the lands in controversy by Rheuben B. Williams; same being 
marked • Exhibit P.' Objected tp as immaterial, by plaintiff. Seventh, a 
tax deed and tax receipt from the treasurer of Cedar county, Nebraska, to P. 
C. jSTissen, one of the défendants herein, to the lands in controversy; said deed 
being dated the twenty-sixth day of September, 1883, duly flled and recorded 
on the said twenty-sixth day of September, 1883, as provided by law; same 
being marked ' Exhibit G.' Objected to as void upon its face, the same having 
no treasurer's seal thereon, and reciting a private sale, without any récital 
of notice of expiration of time of rédemption, or failure to sell at public sale 
for want of bidders. 

"PlaintifE's claim for rents and profits withdrawn, without préjudice to a 
future action therefor ; and the premises in dispute are worth more than $500." 

Hastings es McOintie, for plaintifif. 

As to the rights of plaintiff, as against the unrecorded deed of Jacob Shoff 
to Rheuben B. Williams, it is conceded on ail sides that, in the absence of such 
deed, plaintiff would be entitled to recover, if the tax deed to défendant Nis- 
sen is held void. Section 16, c. 73, Comp. St. Neb. 1885, p. 477, is as follows: 
"Ali deeds, mortgàges, and other instruments of writing, which are required 
by law to be recorded, shall take effect and be in force from and after the 
time of delivering the same to the register of deeds for record, and not before, 
as to ail creditors and subséquent purchasers in good faith without notice; 
and ail such deeds, mortgàges, and other instruments shall be adjudged void 
as to ail such creditors, and subséquent purchasers without notice, whose 
deeds, mortgàges, and other instruments shall be valid between the parties." 
Id. § 14, provides for the recording of every deed; and section 46 defines the 
Word "déed" as embracing "every instrument in writing by which any real 
estate, or interest therein, is created, aliened, mortgaged, or assigned, or by 
which the title toany real estate may be affeeted in law or equity, except last 
wills and leases for one year or less." Id. § 45, provides: "The word ' pur- 
chaser,' as usèd in this chapter, shall be Construed to erabrace every person to 
whom any real estate, or interest therein, shall be conveyed, for a valuable 
considération, and also by any assignée of a mortgage or lease or other con- 
ditional estate." Id. § 50, provides: "Every cohveyance of real estate shall 
pass ail the interest of the grantor therein, unless a contrary intent can be 
reasonably inferred from the terms used." 
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The suprême court of Nebraska, in construing thèse statutes, uses the fol- 
lowing language: "It is the purchaser in good faith for a valuable considér- 
ation, and without notice of the defects in the title, or such knowledge as, if 
proper inquiry were made, would lead to notice, that is protected, and plaintifl 
fails to show that he is entitled to protection, while it is pretty clear that he is 
not. A party who claims under a quitclaim deed f rom one who had formerly 
conveyed to another, and the effect of which will be to deprivethe first grantee 
of his title, must make a clear case of bonaftdes on his part before his title 
will be sustained." Hoyt v. 8ehuyler, 19 Neb. 657. 28 N. W. Rep. 306. 

A clear case of hona ftdes, and purchase for a valuable considération, is 
precisely what is admitted hère, and thèse statutes seem to be conclusive of 
the entire case. 

It is conceded by plaintifl that a quitclaim deed to a third party would not 
eut ofl equities not resting in the deed, or other matter susceptible of record. 
Oliver v. Piatt, 8 How. 410; May v. Le Claire, 11 Wall. 232; Dickerson v. 
Colgrove, 100 U. S. 578; Bragg v. Paulk. 42 Me. 502. But it is submitted 
that the above rule does not in any manner affect the construction of record- 
ing statutes, nor do the cases last cited in any way deal with such statutes; 
and in Griswold v. Bragg the United States circuit court expressly say that 
the rule laid down in them does not affect "purchasers in good faith" under 
a statute; that it is simply a question of good faith, and the foim of con- 
veyance is important only as bearing upon that question. Grisioold v. Bragg, 
19 Blatchf . 94, 6 Fed. Rep. 342. In White v. Ma&arry the circuit court lays 
down the same doctrine in a case parallel to the one at bar, and in almost 
the same tèrms. White v. McGarry, 2 Plip. 572. Both the cases last cited 
are applying a statute far less explicit than our own. 

In thô Illinois case of Kennedy v. NoHhup, the deed of the heirs waa a quit- 
claim, and the hahendum was "to hâve and to hold in the same manner that 
we, " été. NeVertheless, Judge Oaton, in a caref uUy considered opinion, 
holds that such deed will prevail over an unrecorded deed of the ancestor, àhd 
cites the statutes of Illinois, which are almost Verbatim the same aa section 
16 above, except that they do not explicltly deflne who shall be held as pur- 
chaser, as does Nebraska. Kennedy v. Northùp, 15 111. 148. This décision 
has beèn adhered to in ail the subséquent décisions of that state. Rupert v. 
Mark, Id. 54Ô; Brown v. Banner Coal Co., 97 111. 215; MoNitt v. Tumer, 16 
Wall. 352. To the same effect is Younghlood v. Vastine, in Mlâsouri, con- 
struing a less explicit statute, and overruling an earlier décision in that state; 
and also Taylor v. Harrisoh, in Texas, deciding that it is simply a question of 
good faith, and the form of deed is important only to détermine that ques- 
tion, — overruling Rodgers v. BurcTmrd, 84 Tex. 441. Tounghlood v. Vas- 
tinei 46 Mo. 239; Taylor v. Harrison, 47 Tex. 454; Powers v. McB^erran, 2 
Serg. & R. 44; Pettingill v. Devin, 35 lowa, 354; Graff v. Middteton, 43 
Cal. 341; McCtlUooh v. Btidaly, 3 Yerg. 346; Massie v. Greenhow, 2 Pat, & 
H. 255. 

The holding in Minnesota is based upon a statute providing that quitclaim 
deeds shall carry only such interest as the grantor could lawf uUy convey, and it 
is held that he could lawf uUy convey nothlng previously conveyed. Martin 
V. Brown, 4 Minn. 282, (Gil. 201;) Marshall v. Roberts, 18 Minn. 405, (Gil. 
365.) 

In two early cases it has been held by divided courts that an heir could not 
convey away premises so as to eut ofE the unrecorded deed of his ancestor. 
Mill V. Meeker, 24 Conn. 211; 8mith's Heirs v. Bank of Mobile, 21 Ala. 128. 
But thèse were under statutes much less explicit than ours, and it is believed 
hâve not been foUowed in any ôther states, — certainly not in the numerous 
cases above cited. The Kentucky cases rest upon a statute protecting only one 
■who purchases from the same grantor. 
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A sheriff's deed in this state vests in the pureliaser the estate of the party 
at or after the time when the lands became liable for the satisfaction of the 
judgment. Comp. St. 1885, p. 694, § 500. This is ail that by their terms 
siich deeds purport to convey. They are strictly on a par with a quitclaim 
deed in that respect. Nevertheless, a purchaser at sheriff's sale, whose sale 
is first of record without notice, takes precedenee over one holding by unre- 
corded deed. Uhl v. May, 5 Neb. 157 ; Mansfleld v. Gregory, 8 Neb. 432, 1 N. 
W. Eep. 382; McNitt v. Tumer, 16 Wall. 352; et aliunde in numerous cases. 

Plaintiff submits that, under the facts of this case, he cornes clearly within 
the définition of "purchaser" in section 45 of our real-estatestatutes; that the 
conveyances under which he claims are distinctly included in the "deeds, 
mortgages, and other instruments" first recorded, as to which ail unrecorded 
"deeds, mortgages, and other instruments" shall be void, as the sameare de- 
flned in section 46, and provided for in section 16. 

Barnes Bros., for défendants. 

The deceaaed (Jacob Shoff) having in his life-time sold the land to Rheuben 
Williams, and conveyed the same to him by deed with full covenants of war- 
r^nty, ShofE's heirs at his death took nothing in the lands, because they 
could not inherit anything not owned or possessed by their ancestor at thi». 
time of his death. Our law is that an unrecorded deed is valid as between 
the parties. Comp. St. Neb. 1885, p. 477, § 16. If the deed was good be- 
tween the parties, the heirs of Shoff inherited no interest in the land; and a 
quitclaim deed from them conveyed no interest to Hastings which could be 
asserted as against the unrecorded deed of their ancestor. Chiles v. Coleman, 
12 Amer. Dec. 396, 2 A. K. Marsh. 296; Hills v. Meelter, 24 Conn. 211; 
SmitK'a Heirs v. BanTt qf Mobile, 21 Ala. 128; Lawry v. Williams, 13 Me. 
281; Hanoook v. Beverly, 6 B. Mon. 532; Harlan v. Seaton, 18 B. Mon. 312; 
Lessee of Allen v. Parish, 3 Ohio, 107; Marshall v. Roberts, 18 Minn. 405, 
(Gil. 365;) Johnson v. Robinson, 20 Minn. 189, (Gil. 169.) 

The court will observe that it is ahown by the évidence that plaintiff's title 
is simply by quitclaim deed, and the real considération for the whole land in 
controversy is $40. TJnder the ruling of a majority of the courts, plaintif? 
cannot be considered as a bona flde purchaser without notice of defendant's 
rights, for the deed on its face is notice to him that his grantor had no title. 
Snowden v. Tyler, 31 N. W. Rep. 661. In this case the suprême court of 
Nebraska says that "the fact that the grantor will only give a quitclaim deed 
is notice of defect in his title, sufflcient to put the grantee on his inquiry as 
to the rights of other persons in the land in question. " Hoyt v. Schuyler, 19 
Neb. 657, 28 N. W. Eep. 306; Martin v. Brotim, 4 Minn. 282, (Gil. 201;) 
Hope V. Stone, 10 Minn. 141, (Gil. 114j) Everest v. Ferris, 16 Minn. 26, (Gil. 
14;) Johnson v. Robinson, 20 Minn. 170, (Gil. 153;) Marshall v. Roberts, 18 
Minn, 405, (Gil. 365;) May w. Le Clair e,UWa\\. 2,11; Oliver v. Fiatt, S How. 
333; Bragg v. Paulk, 42 Me. 502; Smith' s Heirs v. Bank of Mobile, 21 Ala. 
125; Boone v. Chiles, 10 Pet. 177; Vattier v. Hinde, 7 Pet. 252; Watson v. 
Phelps, 40 lowa, 482; Raymond v. Morrison, 59 lowa, 371, 13 ST. W. Rep. 
332. 

Brewer, J. The settled law of the suprême court of the United States 
is that one who takes by simply a quitclaim deed is not a bonafide pur- 
chaser without notice. Oliver v. Piatt, 3 How. 410; May v. Le Glaire, 
11 Wall. 232; ViUa v. Rodriguez, 12 Wall. 338; Dickerson v. Colgrove, 100 
U. S. 578. While the question presented is one of local law, in which 
the fédéral courts foUow the settled rule of the suprême court of the state, 
the suprême court of Nebraska has never directly decided contrary to the 
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-ule of the United States suprême court. There are in two cases some 
intimations to the contrary; so far, at least, as tlie matter is afifected by 
the recording acts. In Hoyt v. Schuyler, 19 Neb. 652, 28 N. W. Kep. 
306 , there was a claim under a quitclaim deed, but the suprême court 
held that, upon the facts, the claimant was not a bonafide purchaser. In 
Snowden v. Tyler, 31 N. W. Rep. 661, ■while there was a quitclaim deed 
in the chain of title, claimants held under a warranty deed; which, of 
course, présents a différent question. While, in the first case cited, that 
court uses this language: "A party who claims title under a quitclaim 
deed from one who had foraierly conveyed his title to another, and the 
cffect of which will be to deprive the first grantee of his title, must make 
"■ clear case of hma fides on his part before his title will be sustained,"— in 
the second, it says: "The fact that the grantor will only give a quitclaim 
deed is notice of defect in his title, sufficient to put the grantee on his 
inquiry as to the rights of other persons in the land in question." From 
the language in thèse opinions, as well as from the facts of the cases, I do 
iiot knpw what that court will hold when the question is distinctly and 
definitely presented; hence, until then, I must follow the ruling of the 
suprême court of the United States; and in one of the cases cited from 
that court, that in 12 Wall., the question arose of a title as against an 
onrecorded mortgage. 

A gain, the grantors of plaintiff never had any title to this land. Their 
ancestor in his life-time had deeded it away. They were not, therefore, 
of record the owners. The deeds which they executed are not only " quit- 
claim" in the granting clause, but specially recite that they, as "heirs," 
shall never make further claim to the property. The question, therefore, 
is not technically between parties claiming under two deeds from the 
same grantor. Judgment will be entered for the défendants. 



Chuech v. SprEQKLBTjRQ and another. 

(OircuU Court, 8. D. Neu> Tork. July 36, 1887.) 

1. Cîountbk-Claim — Action tjpon Conteact. 

In an action for breach of a contract of partnership, defendant's answer 
set up a counter-claim, alle^ing that the plaintlfl failed to bring to the flrm 
the amount and kind of business he had agreed to. Held, that under section 
501, Code Civil Proc. N. Y., the cause of action set forth in the complaint 
arising on contract, the counter-claim, which also arose on contract, might 
be set up. 

2. Courts— FoLLOwiHG State Practicb — Equitable Counter- Claim— Action 

AT LaW. 

In such a case, a counter-claim set up in the answer was for an accounting 
and adjustment of the aflairs of the partnership. Held, that an équitable dé- 
fense, though admissible in a state court, cannot be interposed to an action 
at law, in an action at law in the United States courts, notwithstanding the 
provision of Rev. St. § 914, that, in causes other than those in admiralty and 
equity, the practice of the state courts shall be f oUowed. 
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At Law. Action to recover damages for breach of cOnttact. On mo- 
tion to strike ont counter-claitns. 
/. K. Hàyward, for plaintiff. 
Sdigman & Sdigman, for défendant. 

Lacombe, J. Plaintiff and défendant heretofore formed a copartner- 
ship for the purpose of carrying on the dry goods commission business 
in the city of New York. By the terms of their articles of copartnership^ 
défendants were to furnish $120,000 capital, and plaintiff was to bring 
to the firm what is known as "commission business," amounting to about 
$1,000,000 per annum. The complaint avers that the plaintiff fulfilled 
his obligations under the articles, but that the défendants, "in violation 
of their duties to plaintiff and to said firm," wrote to certain manufactur- 
ers, whose business plaintiff had secured, repudlating existing contracta 
with them, and making false représentations as to the inability of the 
firm to make advances on goods consigned to them, to the great damage 
of the firm and of the plaintiff. The amended answer of the défendants 
sets up, inter alia, two counter-claims, which plaintiff now moves to strike 
out. The complaint indicates that this is a common-law action on con- 
tract. As such, the sufficiency of the pleading is to be tested by the 
rules of the state courts. Kev. St. § 914. The first counter-claim is for 
a breach of the contract of partnership by the plaintiff, in that, as al- 
leged, he failed to bring to the firm the amount and kind of commission 
business which he had agreed to. The cause of action set forth in the 
complaint arising on contract, the counter-claim, which also arises on 
contract, may be set up. Code, §501. The second counter-claim is for 
an accounting and adjustment of the affairs of the partnership. This is 
an équitable cause of action, and section 914 of the Revised Statutes has 
been construed as not allowing the interposition of équitable défenses in 
a légal action. Montra v. Omn, 14 Blatchf. 324; Parsom v. Dénia, 7 
Fed. Rep. 317. 

The motion to strike out the second counter-claim is therefore granted, 
that to strike out thejirst counter-claim is denied. 



McLean v. Haqer, CoUector, etc. 

(Oireuîi Court, JST. JD. Oalifornia. July 35, 1887. 

CosTOMs DtrTiBS— Opidm in Transit. 

Opium shipped on board a steam-ship at Honoluluj for Panama, by way of 
San Francisco, intended to be transferred, without landing, to another steamer 
at San Francisco, lunning to Panama, in connection with the steam-ship from 
Honolulu, and entered on the manlfest and bills of lading, and reported to 
the collecter, as being in transit for Panama, the owner having applied to th« 
collector for a permit to make the transhipment, and ofifered to give the se- 
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cnrîty prescrîbed by thé statute, and a permit havlng been refused, was held 
not to be liable to duties,— and a seizure for non-payment of duties adjudged 
to be illégal. Sections 2503, 2931, and 2979, Rev. 8t, construed. 

Demurrer to Complaint. 

T. D. Riordan, for plaintiff. 

J. T. Garey,!]. S. Atty., for défendant. 

Before Sawyee, circuit judge, and HoffmAn, district judge. 

Sawyer, J. The complaint allèges that plaintiff, on November 14, 
1886, at Honolulu, shipped a quantity of opium prepared for smoking, 
on the steam-ship Mariposa, then lying in the port, m route for San 
Francisco; that said opium was shipped to Panama by way of San Fran- 
cisco, that being the only route by which freight destined for Panama 
could be shipped at Honolulu for that port; that said freight waa marked 
"In transit for Panama; " "and was entered on the steam-ship's manifest, 
and indorsed on the bill of lading, 'In transit for Panama;'" that said 
steam-ship arrived at San Francisco on November 22, 1885, and, there- 
after, on November 25, 1885, said plaintiff tendered to said défendant, 
as coUector of said port, an entry of said opium as required by law, for 
immédiate transhipment by the steam-ship Colima, then in port, to 
Panama; that said collector refused to allow such entry, and refused to 
permit such opium to be transferred from said steam-ship Mariposa to 
said steam-ship Colima, for transportation to Panama, unless plaintiff 
would ârst pay the duties required by the laws of the United States to 
be paid on prepared smoking opium imported into the United States; 
that plaintiff declined to pay said duties, whereupon said défendant 
seized said opium while still upon said steam-ship Mariposa, and, after- 
wards, sold the same to pay said duties so claimed; that plaintiff did 
not intend to import said opium into the United States, but, on the con- 
trary, it was his intention, and désire, to ship said opium to Panama; 
and at the time of the said arrivai of said steam-ship Mariposa, at San 
Francisco, aud of said seizure, said opium was in transit for Panama, 
and was not subject to the payment of any duty. It is, also, alleged, 
that said opium was domestic opium, prepared in San Francisco, and 
exported to Honolulu; that it was seized by the Hawaiian government 
as having been imported into Honolulu, in violation of the laws of that 
kingdom, and forfeited and sold to plaintiff upon condition, that it should 
be, immediately, sent out of the country. Plaintiff claims $4,000 dam- 
ages. 

The question is, whether this opium was liable to pay duties under 
the circumstances stated, and, whether it was lawfuUy seized, and sold 
for non-payment thereof. 

Section 2502, Rev. St., as amended in 1883', provides, that"there 
shall be levied, coUected, and paid upon ail articles imported from Joreign 
countries, and mentioned in the schedules herein contained, the rates of 
duties,whichareby the schedulerespectively prescrîbed, namely: * * * 
opium, prepared for smoking, and ail préparations of opium, not spe- 
cially enumerated or provided for in this act, ten dollars per pound; but 
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opium plrepared for smoking, and other préparations of opium deposited 
in bonded warehouses, shall not be rçmoved therefrom, for exportation, 
without payment of duties, ànd such duties sliall not be refunded." 
22 Rev. St. 491, 495. 

If the opium in question wa3 fairly within the meaning of this stat- 
ute, then, it was liable to duty, and the seizure, for refusai to pay, and 
sale for non-payment, were lawful. But this opium was never, in fact, 
"deposited in any bonded warehouse," and there was no occasion to so 
deposit it. We do not find any statute that requires opium, or other 
goods situated as this was, to be so deposited, or any express provision 
requirjng it to pay duties. It was never intended to be brought into 
the United States for consumption, or sale, there. It was never in- 
tended to enter into the commerce of the country. It was not imported 
into the United States in any proper sensé of the term. It was shipped 
from one foreign port to another, by way of San Francisco, simply, be- 
cause there was no other con veulent iiieans of forwarding it to its desti- 
nation. It purported on the ship's manifest, and in the bill of lading, 
to be shipped from Honolulu to Panama, and to be only in transit, and 
it was so reported to the collector. The owner applied to the collector, 
not for permission to land it, and put it in a bonded warehouse, but for 
permission to transfer it from the steam-ship Mariposa to another ship, 
then in the harbor, bound for Panama, and running in connection with 
the Mariposa, thereby making the whole transit from Honolulu to Pan- 
ama without landing at ail. To land and bond the goods, and,. then, 
take them out of the bonded warehouse, and reship, would be a useless 
double labor, and expense, which no statute called to our attention, ap- 
pears to us to require. It would be casting an unnecessary burden upon 
commerce, expressly destined to be between two foreign ports, and per- 
forming an unneighborly act by our goverpment towards adjacent friendly 
nations. The secretary of the treasury has prescribed rules for such 
cases under which he seems to consider the importing vessel, a bonded 
warehouse, for the occasion, his language being, "the importing vessel 
being considered the warehouse." Gen. Reg. 1884, art. 783, p. 331. 
Upon that idea he holds that duties should be exaeted as if the opium 
had been deposited in a bonded warehouse, and the collector acted in 
accordance with that ruling. But we are unable to find any statutory 
authority for such proceedings. The statute prescribes what shall con- 
stitute a bonded warehouse, and how it is to be established and qualified 
for the service. No such proceedings were had to make the Mariposa a 
bonded warehouse, or to qualify her to serve in that capacity. 

Section 2776, Rev. St., provides that "any vessel may proceed with 
any merchandise brought in her, and, in the manifest delivered to the 
collector of ciistoms, reported as destined for any foreign port, from the 
district within which such vessel shall first arrive to such foreign port, 
mthout paying or securing the payment of any duties upon such merchandise 
as shall be actually re-exported in the vessd." Then, it provides, what shall 
be done to secure the carrying away of the goods. Had the Mariposa 
been on a voyage from Honolulu to Panama, touching at the port of 
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San Francisco, havîng this opium on board, in transit, from the former 
to the latter port, in precisely the same manner, as in this case, can there 
be a shadow of doubt, that upon complying with the statutory condi- 
dons, she wovdd hâve been entitled under this section to proceed with 
the opium to Panama, without either paying or securing the payment of 
the duties imposed upon such merchandise, when imported into the 
conntry, in the ordinary way, for the purposes of the commerce of the 
country? We think not. 

So it appears to us, that section 2979 provides, with little less explicit- 
ness, for the case in hand, where merchandise is brought into port in 
transit from one foreign port to another, upon a vessel which is to pro- 
ceed no further, and intended not to be landed, but transferred to an- 
other vessel, ready to receive it, to be transported to and landed at an- 
other foreign port. Says the statute: 

"H the owner, importer, consignée, or agent of any merchandise, on which 
duties liave not been paid, shall give the collecter satisfactory security, that 
the merchandise shall be landed out of the jurisdiction of the United States, 
in the manner required by the laws relating to exportations for the beneflt of 
drawback, the collector, and naval oflSeer, if any, on the entry to re-export 
the same, shall, upon payment of the appropriate expansés, permit the mer- 
chandise, tmder the inspection of the proper officers, to be shipped without 

THE PAYMENT OF ANY DUTIES THEEEON." ECV. St. § 2979. 

This section appears to exactly cover this précise case. Hère were 
goods in transit from one foreign port to another, not intended to be landed 
in San Francisco. It was so expressed on the manifest, and on the bill 
of lading, and so reported to the collector of customs. The owner offered 
to give the security required, that the "merchandise should be landed 
out of the jurisdiction of the United States," and asked a permit to trans- 
fer it to a ship, in port, ready to sail, and bound to the port of destina- 
tion. 

But the collector, acting upon the ruling of the secretary, refused to 
grant a permit, without payment of the ordinary duties imposed upon 
goods imported into, and landed in, the United States, although this 
section of the statute expressly says, that the collector shall, "upon pay- 
ment of the appropriate expenses, permit the merchandise, under the in- 
spection of the proper officers, to be shipped idûwut the payraent of any 
duties." It must be remembered, that thèse goods were never, in fact, 
landed and placed in a bonded warehmwe, and no statute bas been called to 
our attention, that appears to us to require that goods so situated, should 
be landed, or should be placed in a bonded warehouse. And unless this 
opium was "deposited in a bonded warehouse" within the meaning of the 
statute, the provisions of section 2502, Rev. St., as amended in 1883, 
do not apply. 

We cannot attribute to congress an intention to place so important an 
obstruction upon the commerce of friendly neighbors, — a partial confis- 
cation of the property of theîr citizens, under the circumstances sur- 
rounding this case, — without a more explicit expression of such intent 
than is found in any provision of the statutes brought to our notice. 
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The ruléis, undoùbtedly, established, that when goods arrive wîthin 
thedestined port of entry mth intentthtd they shall bé unladen, and be- 
come a part of the commerce of the country, the liability to pay duties 
attaches. U. S. v. Twdve Thouêand Three Éundred and Forty-Seven, Bags 
ofSugar, 2 Abb. (U. S.) 423, note. Says the Court ia U. S. v; Ten Thm- 
sand Oigara, 2 Curt. 437 : "An importation is complète when goods are 
brought within the limits of a port of entry, wiik Ae intenbwn ofunloading 
them t/iere." In The Gertrude, 3 Story, 71 , the court says the revenue lawa 
"refer, also, to goods intended to be introduced into the country for sale 
and consumption, or for the gênerai purposes of commerce. * * * 
To conatitutean importation, within the meaning and intentof thelaws, 
the arrivai must be voluntary, imih the intentto import them." 

The qualifications mentioned in the foregoing cases are not mentioned 
in U. S. V. Vowdl, 5 Cranch, 872; Arnold v. U. S.,9 Cranch, 119; and 
Meredithv. U. S., 13 Pet. 494. In the latter it is said that the right 
of the government to the duties accrues "at the time when the goods 
hâve arrived at the proper port of entry." That is to say, when liahle to 
duties at ail, the right attaches at the time indicated. In the cases cited 
from the suprême court, there was no occasion to mention the qualifica- 
tion stated in the cases cited from the circuit courts. But, in this case, 
the goods were not intended to be landed, or imported for the purpose 
of the commerce of this country. This opium was professedly shipped 
at Honolulu, for Panama, by way of San Francisco, and purported on 
the manifest and bills of lading, and so reported to the coUector, to be 
in transit, — to be transhipped without landing. There was no inten- 
tion to import it into the United States, for any purposes of the country, 
in any just commercial sensé, and, consequently, the right to duties 
never attached. The proper port of entry, for the purposes of commerce, 
was Panama, and the only burdens imposed and provided in such cases, 
by the statutes referred to, were for the purposes of securing the landing 
of the goods beyond the borders of the United States, so that they should 
not enter clandestinely into the commerce ofthe country of which it had 
not yet become a part. 

If wrong in the position taken by him as to the liability of the opium 
to duties, the United States attorney insists that plaintiff cannot recover 
because he did not first appeal to the secretary of the treasury, and take 
the proceedings required by section 2931, Rev. St., before instituting 
bis suit. This is not a suit to reœver duties improperly exacted. It is a 
suit for damages resulting from a trespass alleged to hâve been illegally 
committed, — a trespass by unlawfuUy seizing goods not liable to seizure. 
The goods never were entered, and not desired to be entered, for the or- 
dinary purposes of the commerce of the country. They were, merely, 
in transit, and not liable to duties upon the conditions under which they 
were seized and sold. We do not think the section of the statute relied 
on appUes. 

It foUows that the demurrer must be overruled, with leave to answer, 
and it is so ordered. 
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Kevly and others v. Hedden, Cîollector, etc. 
(drcuit Court, S. X>. ITm York. July 28, 1887.) 

1. CUSTOM DtJTIBS— ThBATIES— EXBMPTIOKB — DOMINTCAIÎ EbPUBUC— HAWAnàW 
ISLAHDB. 

The treaty with the kin£ of the Hawaiian Islands, and tbe act of congres» 
giving it eiEect, (19 U. S. 8t. at Large, 300,) by which molasses from those 
islanoB was admitted into the X7nited States free of dnty, did not operate upon 
the preyiouB treaty with the Dominican Republic, so as to establish a like ex- 
emption as to molasses imported from the latter conntry; foUowing Bartram 
▼. BoberUon, 15 Fed. Rep. 212, aflarmed 7 Bup. Ct. Rep. 1115; Whitney v. Boi- 
ertton, 21 Fed. Rep. 5^; Mtherclift v. Bobertaon, 27 Ped. Rep. 737. 

8. Samb— Act op Coîtgbesb of 1888. 

The eleventh section of the tariff act of 1888, referring to the sanctity of 
treaty obligations, notwithstanding that act, was not intended to revive and 
set in motion the inert features of the Dominican treaty; following Nether- 
«m^ Y. Bobertson, ttijyra. 

On Demurrer to Cîomplaînt. 
Charles Stewart Davkon, for plaintiffs. 

Stq)hen A. Walker, U. S. Atty., and Tournas Oreenviood, Asst. U. S. 
Atty., for défendant. 

Lacombe, J. The questions raîsed by the demurrer are the same con- 
sidered in the cases of Bartram v. Eobertaon, 16 Fed. Rep. 212, (reoently 
affîrmed in the suprême court, 7 Sup. Ct. Rep. 1115;) Whitney v. Bob- 
ertson, 21 Fed. Rep. 566, and Netherclifi v. Robertson, 27 Fed. Rep. 737; 
and, for the reasons slated in the opinions there delivered, the demurrer 
is sustaibed. 

Judgment is ordered for the défendant. 



Ceaver and others v. Weyhrich and otheis. 
{Oireuit Court, 8. D. Winai». VBSI.} 

1. Patents pob Inventions— Abandonmbnt. 

A delay of 10 years in applying for a patent, when the inventer had suffl- 
cientneans, coupled with the sale of machines with the improvement by tho 
patentée, durin^ that time, fald to be an abandonment by him of his inven- 
tion to the public. 

2. Same— Impkotbmbnt in Haevestbbs. 

Iiëtters patent No. 155,256, dated September 22, 1874, for an improvement in 
harvester or header, Md! void; the invention having been abandoned to the 
public before application for the patent was made. 
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John R. Bmndt, for complainants. 
M. D. Leggett, for défendants. 

Geesham, J. On September 22, 1874, Walter F. Randolph obtained 
tetters patent No. 155,256, conta^ining a single claim, for an improve- 
ment in harvesters. On July 6, 1880, he obtained a reissue of this 
patent, containing two additional daims; and this suit was brought by 
the plaintifs, as assignées of the reissue, against défendants, as infring- 
ers of the three daims. Although the complainants took testimony in 
support of their charge that ail of the claims had been infringed, they 
hâve withdrawn from the controversy the second and third claims, and 
rely solely on the first, which is identical with the single claim in the 
original patent. Gage v. Herring, 107 U. S. 640, 2 Sup. Ct. Rep. 819. 

The improvement is described thus: A represents the frame of the 
grain platform, through one end of which the elevator frame, B, is 
hinged, and connected by a rope or chain, g, to a post, G, rising from 
the rear part of the frame. The rope or chain, g, sustains the frame, B, 
at whatever angle it may be adjusted in the ordinary way. C repre- 
sents an endless apron, which is applied around the roUers, c,>c, and 
arranged in the rear of the cutting apparatus, so as to receive upon it the 
grain as it is eut. This apron is moved in the direction of the elevator, 
and delivers the grain between the two endless aprons, D and E, in the 
elevator at the lower end. The apron, E, is applied around two rollers, 
€, e, at either end of the elevator over which it revolves, and the apron, 

D, is aiso applied around two rollers, d, e, at either end of the elevator 
over which it revolves. The three rollers, c, <f, d, nearest the joint of 
the frame, B, hâve puUeys, J L L', keyèd on their shafts, around which 
bands are passed as shown in the drawing. The shaft, cf, and the lower 
shaft, e, are journaled in the frame, A, and the lower roller, a, is jour- 
naled with the adjustable frame, B. The bands which connect the pul- 
leys, L L', is crossed in order to give the inside surfaces of the aprons, 
D and E, motion in the same direction. The lower roller, e, is located 
at the joint between the frames, A and B; and the lower roller, a, is 
placed in the frame, B, and describes the arc of a circle in relation to 
the axis of the lower roller, e, when the frame, B, is adjusted, thereby 
always maintaining the tension of the band by which the puUeys are 
coimected. Motion is given to the puUey, L, by means of a puUey 
applied to the belt on the draft-frame. Teeth may be applied on the 
«ndless aprons, C, E, and, if desired, on the apron, D. The grain is 
thus delivered by the apron, C, between the aprons,vD, E, which ele- 
vate it to the highest point of the frame, B, and discharge it into a wagon 
or other suitable structure. The apron, D, not only assists the apron, 

E, in raising the frame, but also opérâtes as a guard to prevent the grain 
from being blown ofif this apron while being raised. 

The first daim reads thus: 

"The adjustable elevator frame, B, baving elevator aprons, D, E, inde- 
pendent of the platform apron, C, hinged to the grain platform, A, on the 
journals of the lower elevator roller, e, and tht apron to operate it by means of 
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belts and pulleys, or their équivalents, substantially as and for the purposa 
described." 

The patent contains two other claims, but it is not insisted that they 
are infringed. 

It is admitted that the défendants hâve infringed if the spécifications 
describe a patentable improvement which was pevfected in 1863. For 
some time previous to that year, the patentée and bis father, A. F. Ran- 
dolph, used a machine with two endless aprons,— one on the pktform, 
and one in the elevator spout; and the patentée testifies that during the 
harvest of that year he added to this machine a second or upper apron 
in the spout, and thus completed his invention just as it is described in 
bis patent. Having donc this, and demonstrated the successful opéra- 
tion of his machine by using it in harvesting grain on bis father's farm, 
which they appear to hâve cultivated somewhat on joint account, as well 
as in assisting several of the neighbors in harvesting their grain, the pat- 
entée, as he says, removed the additional or upper apron from the ele- 
vator spout, and sold the machine containing two aprons. His sole rea- 
son, he testifies, for removing the apron, and laying it away, was that 
others might not obtaina knowledge of his invention before he could ob- 
tain the necessary means to procure a patent for it. If the header which 
was thus sold and continued in public use Was not the same machine 
described in the patent, it is not unreasonable to suppose that, to one 
skilled in the art, the machine itself afforded évidence that au additional 
apron had been operated in the elevator spout, and that the necessary 
machinery, in the way of pulleys, rollers, and gearing, had been used 
in its opération, or attempted opération. At the time the patentée per- 
fected his invention he had afamily, and he and his father lived together 
on the latter's farm of 160 acres in McHenry county, Illinois; his father 
being a widower, and having no other children. Besides operating the 
farm together, the son and father, from 1863 to 1869, manufacture^ 
and sold yearly several machines without the third apron. The father 
sold the farm in 1869, and, with N. W. Lewis, commenced manufactur- 
ing and selling the same machine with two aprons at Grinnell, lowa; 
and, at the same time, or about that time, the patentée quit farming and 
manufacturing, and commenced the study of medicine. In 1870 or 
1871 he graduated from one of the médical collèges at Chicago, and at 
once located at Bedford, lowa, as a physician. N. W. Lewis testifies 
that he was présent when the additional or upper apron was attached to 
the machine in 1863, and operated by ropes, pulleys, and a twisted 
leather belt; that he understood, at the time, the improvement was not 
a success; that in 1872 he, and A. F. Randolph, and George Parsons, 
a mechanic in their employment, tried to devise a method which would 
make the elevator with the double aprons operate succesefully ; that finally 
he and Parsons suggested the use of a tumbling rod, which A. F. Ran- 
dolph thought would not do. Parsons testifies that A. F. Randolph 
told him, about this time, of having tried, without success, to use an 
additional apron in the elevator; that he (Parsons) then made an eleva- 
tor Containing two aprons, and attached it to the header, — part of the 
v.SlF.no.lO— 39 
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machinery usedbeing his own, and part such as had been snggested by 
A. F. Randolph; that, seeing the machine would operate successfuUy 
with this attachment, A. F. Randolph remarked that, if he succeeded 
in getting a patent, he would compensate Parsons. 

Charles S. Stickel testifies thathe was présent in 1872 when Parsons 
attached an elevator spout containing iwo aprons to the header, which A. 
F. Randolph was operating in the field; that he made 30 machines con- 
taining this improyementfor Randolph and Lewis; and that neither father 
nor sonclaimed the latter wa,s entitled to royalty on thèse machines. On 
April 6, 1873, A. F. Randolph entered into a written contract with 
Charles Denton, in which it was recited that he (A. F. Randolph) had 
invented a machine for harvesting grain, and was about to get a pat- 
ent for his invention. By the terms of this contract, Denton agreed, at 
his own expense, to make a model of the machine showing the improve- 
ment, and secure a patent for the invention in the name of A. F. Ran- 
dolph; in considera,tion of which the latter agreed that Denton shOuld 
hâve the exclusive right to make and sell the machines for six years, 
subject, however, to the right of N. W. Lewis to make and sell them at 
Grinndl, lowa, and in the territory tributary thçreto. It was further 
agreed that Denton should make and deliver to W. F. Randolph, for 
$200 each, ail the machines the latter might order in May and June of 
each year during the continuance of the contract; which should be sold, , 
however, at priées to be fixed from time to time by Denton, who was not 
to be liable in damages for failure from any cause to furnish machines 
asordered. A. F. Randolph was to pay ail expenses incurred in prose- 
cutingand defendinginfringementsuits, as well as ail expense incurred 
in procuring, or attempting to procure, a patent, and the contract covild 
be rescinded by Denton at pleasure. 

Up to this time, and later, A. F. Randolph claimed that he was the 
inventor and owner of the improvement; that he and his son had not 
been able to make the machin© operate successfuUy in Illinois in 1863; 
and that, becoming discouraged, his son had sold his interests to him 
fpr $600. Shortly after the Denton contract was entered into, the patentée 
wçnt to GrinneU on the invitation of his father, and, after arriving there, 
told Stickel that long before he had sold his interest in the machine, or 
machine business, to his father, for $600, and had commenced studyiûg 
medicine. This conversation was after Stickel had agreed to build 30 
machines. Doubtless, it was after the father realized he had made an un- 
wise contract with Denton that he sent for his son to corne to GrinneU; 
and it is probable that, if this contract had not been entered into, the son 
would never hâve applied for a patent. It is certainly significant, so 
far as the évidence shows, that it was not until after the son arrived 
at GrinneU that he claimed to be the inventor, or to bave any inter- 
est in the improvement. If he succeeded in 1863 in inventing a pat- 
entable improvement on headers, the évidence shows that he aban- 
doned his invention to the public. His explanation of his delay of 
10 years in making application for a patent is utterly unreasonable. 
After 1863, he and his father cultivated the farm until it was sold in 
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1869, and each year they niade and sold several machines. After the 
farm was sold, the patentée àppearsto hâve had sufficientmeans to sup- 
port himself and family whilé obtaining a médical éducation. If he 
■was able to do ail this; he was; certainly able tô employ a patent so- 
licitor, and pay the necessary fées at the patent-office. And, besides 
this, his father was able to hâve assisted him, and the record does not 
show that he was unwUling to do so. 

Other questions were argued by counsel, but sufficient has been stated 
to show that the bill should be dismissed for -wànt of equity. 



PaTUBZO V. CJOMPAQIOE FEANCABli, Ctc* 
{District Court, 8. D. Nm Tork. June 8, 1887.) 

1. Shippikg—Stowage— Négligence— Macaroni and Gkbbn Frott. 

Under the existing state of knowledge, it is a want of due care of cargo 
for a vessel to stow macaroni and green fruit in the same compartment of the 
hold. 

S. Same— CtrsTOM— "Heatiîjg Cargo" — Existing State op Knowledge. 

There is now no Buch gênerai custom of Btowing macaroni and green fruit 
together as to constitute a usage exempting the snip from the conséquences 
of damage arising therefrom ih the existing state of knowledge. 

8. Bame— BiiiL OF Lading — Exception— "Sweat"— Négligence. 

The steam-ship B. delivsred in the port of New York certain macaroni 
which had been damaged during the voyage by the funSes of heated and de- 
caying green fruit, which had been stowed in the same compartment. The 
bills of lading excepted "damage from other ^oods by sweating or otherwise. " 
Eeld, that, though the exception covered this damage, the vessel was liable 
for her négligence in stowing the two articles in the same compartment. 

In Admiralty. 

Q. S. Davison, for libelant. 

Benedict, Tafi & Benedictf for claimanta. 

Beown, J. in Marcih, 1885, the steam-ship Britannîa arrived in the 
port of New York, having on board 442 boxes of macaroni, consigned to 
the libelant. On delivery 126 boxes were found to be damaged , for which 
damage the above libelwas filed. The évidence shows that the macaroni 
was stowed in the same compartment with green fruit, though separated 
from it some 15 feet by other dry articles. During a part of the voyage 
the hatches had to be kept closed on account of héavy weather. The 
fruit became heated and decayed, and its fumes penetrated and injured the 
macaroni. The bill of lading excepted "damage from other goods by 
sweating or otherwise." I think the vessel would be exempted from lia- 
bility under this clause, if shp were not chargeable with any négligence 
or want of due care for the macaroni in stowing it in the same compart- 
ment with the green fruit. The claimant's witnesses testify that it is 

'Reported by Edward G. Benedict, Bsq., of the New York bar. 
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customary for the vessels of their line to stow macaroni and green fruit 
in the same compartment. They state, however, and it is now a well- 
known fact, that green fruit is specially a "heating cargo;" and, in case 
of any unexpected prolongation of the voyage, or of bad weather, inter- 
fering with constant ventilation, there is great danger of such heating 
and decay of the green fruit as to injure any other cargo stowed with it, 
and susceptible, like macaroni, to its influence. 

Several of thelibelant's witnesses show that stowing macaroni in the 
same compartment with green fruit is regarded as dangerous, and that, 
upon other Unes running from the Mediterranean, such goods are not 
stowed in the same compartment. In my judgment, whatever the 
former practice may hâve been, when the carriage of green fruit was 
new, the liability of fruit to cause damage from heating, sweating, or 
decay, through the contingencies of the voyage, had become so well 
known atthe time of the shipment of this cargo, in 1885, that the stow- 
ing of macaroni in the same compartment with green fruit was not an 
exercise of that reasonable care fo-r the safety of the macaroni which was 
obligatory upon the vessel; that the practice of stowing them in the same 
compartment was not then so général as to constitute a usage to which 
the libelant's assent is to be presumed, so as to furnish a défense to the 
ship; and that the ship is consequently liable for improper stowage in 
not separating the two kinds of cargo in such a manner as the existing 
state of knowledge made obligatory. Clark v. BamwM, 12 How. 272; 
Mainwaring v. The Carne Ddap, 1 Fed. Rep. 874; The T. A. Qoddard, 
12 Fed. Rep. 174, 177; The Titania, 19 Fed. Rep. 101. 

Decree for the iibelant, with costs. 



In re The Boskenna Bay.^ 
[JHalriet Court, 8. D. Nm York. June 83, 1887.) 

1. Damage to Cabgo— Feuit— EvroBNOB— Forbign Value. 

In ascertaining the amount of damage sustainedby a cargo of fruit, thebest 
method, in the absence of direct évidence, is by a comparison of the priée 
brought by the damaged fruit at a fair sale, with the market value of sound 
fruit of the same brands, sold at the same time; or if that is not obtainable, 
then by a comparison of the price brought by the damaged goods with the 
DTices brought within a week bef ore or after by other brands of the same 
invoice value at the place of export as the damaged fruit; or, next, proof of 
the value abroad would be compétent, with additions for diflerences in market. 

2. Same— AvBEAGE Value. 

The average values of ail the fruit arriving about the time of the arrivai of 
the damaged fruit, from the same port as the latter, is only a reasonable test as 
a last resort. 

In Admiralty. On report of commissioner under order to compute 
damages. For décision on the merits see 22 Fed. Rep. 662. 

1 Eeported by Edward G. Benedict, Esq., of the New York bar. 
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F^anUin Barûett, for libelant. 
E. B. Qmvers, for claimants. 

Beown, J. The report on damages was remitted for the purpose of 
tnabling the parties to show the market value, in a sound condition, of 
fruit of the same marks and brands as the libelant's fruit damaged by 
frost; or, aecmd, in the absence of such proof, the average value of Pa- 
lermo fruit shipped at about the same time. Upon a further hearing 
before the commissioner, out of 56 différent lots or brands, forming the 
libelant's goods, nine lots having the same marks and brands are proved 
to hâve been sold in this market in a sound condition at about the same 
time. To this extent the object of recommitting the matter has been ob- 
tained. Of the nine lots thus capable of direct comparison, eight lots are 
oranges, which show an average différence between the sound and the 
damaged fruit of a little less than ten cents a box. Only one lot of lem- 
ons was found represented in the sale of sound fjruit by the same marks 
and brands as the libelant's; which, by comparison, show a loss of 75 
cents a box, There were, however, 26 différent lots of lemons in the 
libelant's goods, and 30 différent lots of oranges; so that of alJ the 56 
différent lots there is only one-sixth of the number of which the différ- 
ence in value in a sound and damaged condition is evidenced by any- 
thing approaching direct proof. 

As respects the remaining 47 lots of the libelant's goods, no proof has 
been introduced of their value in a sound condition, either hère or at 
Palermo; nor any proof of the value in either place of other goods of the 
same brand; nor has the average value of "Palermo fruit shipped at 
about the same time " been shown, except by the testimony of Mr. Se- 
comb, which shows the priées brought for ail oranges and lemons upon 
seven steamers arriving during the week prior to and the week after the 
Boskenna Bay; and that the différence in the average priée received for 
ail the sound oranges and the average of Wolfe's oranges was 13 cents a 
box, and on the lemons 31 cents a box. 

The finding of the commissioner, as I understand it, is based partly 
upon the gênerai estimâtes of witnesses of what injury frost would do a 
cargo, partly upon a comparison of 37 other lots of oranges and lemons 
upon the Boskenna Bay, that had marks and brands whoUy différent 
from any of the libelant's goods, with fruit of similar brands and marks 
sold between March Ist and May Ist, and partly upon the fact that this 
Boskenna Bay cargo was called a "banner cargo." I think the resuit 
arrived at in thèse modes is too conjectural and uncertain to be approved. 
The mon, 10 Ben. 366; The Rossend ChsÛe, 30 Fed. Rep. 462. The 
burden of proof is upon the libelant to show his damage, and by the 
best means that are fairly within his power. The case does not show, 
as it seems to me, the use of those means that must be deemed availa- 
ble to ascertain most fairly the damage to thèse particular goods. The 
sales for a month or six weeks after the sale of the Boskenna Bay cargo 
were so late in the season that the gênerai range of priées was evidently 
higher, and that period of comparison should be disregarded. The lots 
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selected by each side for comparison and shown in theîr schedules are 
evidently picked lots, since the schedule presented by each party em- 
braces none of those shown by the other. A comparison of the libelant's 
fruit with other firnit of quite différent marks and brands on board the 
Boskenna Bay, and with other sales of fruit similar to the latter class, 
assumes that damage to the whole fruit on the Boskenna Bay was the 
same as the damage to the libelant's fruit. The proof is not sufficient 
to warrant this assumptiqn. There is only very gênerai and indefinite 
évidence that ail the cargo of the Boskenna Bay was injured by frost, 
while there are other strong indications that there was nothing like a 
uniform injury to ail. Some was probably injured much, other portions 
a little, and some none at ail. 

Again, there were some 500 différent lots of fruit on the Boskenna Bay, 
and only about 37 of thèse (other than the libelant's marks) are selected 
for a comparison with the sales of sound fruit of similar marks. This is 
only about one-fourteenth of the whole cargo of the Boskenna Bay, whereas 
the nine lots of the libelant's fruit, which are compared with other sales 
of the same brands, form about one-sixth part of ail the libelant's goods. 
The latter are, apparently, therefore, a better guide, because a larger 
proportion and a part of the very goods injured. As thèse goods were 
raoreover for the same consignée, they were probably more nearly to- 
gether, and hence somewhat similarly affected , while the other parts of 
the cargo were probably more unequally affected. 

I cannot give much considération to the gênerai statement that this 
cargo was a "banner" cargo, since no équivalent in money value of the 
banner quality is stated. The priées realized upon the sale do not af- 
ford much support to this gênerai testimony, nor bas thelibelant shown 
that the purchasersat the sale understood, as a rule, that they were buy- 
ing damaged goods. In the absence of direct proof of the value of fruit 
of the same brand as the libelant's in this market, in a sound condition 
on the day of delivery, the most satisfactory mode of ascertaining the 
presumed amount of injury to the libelant's goods from frost would hâve 
been to compare the price that the goods actually brought in their damaged 
condition with the priées brought, within a week before or after, by other 
brands of the same invoice value as the libelant's goods. The Colon, su- 
pra. If this was not obtainable, then proof of the value abroad would 
hâve been compétent, with additions for différences in market. So a 
comparison of the invoice values of ail the différent lots of the libelant's 
goods among themselves, when compared with the priées brought on the 
sales of nine similar brands of fruit in a sound condition, would bave fur- 
nished, it would seem, pretty trustworthy évidence of the sound value of 
the 46 lots. The différences in the invoice priées might fairly be taken 
to correspond with the différences in value hère; if not exactly, yet ap- 
proxiinately, in the absence of ail direct évidence of value. None of 
this proof was introduced. The average values of ail the Palermo fruit at 
that time is only reasonable as a last resort, when ail othei means of 
proof were exbausted. The Eossend Casik, mpra; The ScoÛand, 105 U. S. 
35,36. 
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But I must regard even this as more trustworthy than the extremely 
loose, vague, and widely discrepant estimâtes of persons who knew noth- 
ing of the actual injury to the fruit, and who gave estimâtes of what in- 
jury migbt happen to fruit exposed for 12 hours to a certain tempéra- 
ture. In the absence of any better testimony, I take, therefore, the av- 
erage values of Palermo fruit during the week before andafter the arrivai 
of the Boskenna Bay, and compute the damage to the 46 lots by a com- 
parison of those average values, as the sound price, with the priées real- 
ized on the sale of the 46 lots in their damaged condition. The dam- 
age upon the nine lots will be taken at the différence between the amount 
at which they sold and the average sales of the similar nine lots in évi- 
dence. The parties will probably be able to make up the amount due 
upon the above basis without further référence. 



The Natchez.* 

Wallace and another v. The Natchez. 

(Oireuii Court, E. D. Louiêiana. Harch 8, 1887.) 

8T0PFA6B m Tbansitu— Dblivebt. 

By a substantial delîvery of goods by a common carrier to the consignée 
tbereof, consi^ors loae any right they may hâve had to stop the consigned 
goods in tranntu.* 

Admiralty Appeal. See 27 Fed. Rep. 809. 

E. H. Farrar and E. B. Kruttschnitt, for libelantB. 

0. B. Sansmn, for claimants. 

Paedee, J. At the time of the attempt of libelants to exercise the 
right of st&ppage in trarmtu, the transiius had long been ended, so far as 
the Natchez was concerned, by the delivery at Kemp's Landing, one of 
the places named in the libel as the place of consignment; or, if that 
was not such a delivery as would relieve the Natchez from liability as a 
common carrier, then the <ransi{M-8 was ended when the Natchez reshipped 
the goods under direction of J. P. Kennedy, agent of the consignée, for 
another destination. There is évidence to show that Kemp's Landing 
and Kemp's Levée were différent places, about three miles apart. The 
libel says the goods were consigned to Kemp's Levée or Landing, and 
the unsigned dray receipt, attached to the libel, spécifies Kemp's Levée 
as the mark on the goods. There is no doubt that the goods were de- 
livered by the Natchez at Kemp's Landing for the consignée, and that 
they remained there several days before they were reshipped on the 

'Keported by Joseph P. Hornor, Esq., of the New Orléans bar. 

' Eespecting the delivery that will defeat the consignor's right of stoppage in traraUu, 
eee Langstaflf v. Stix, (Miss.) 1 South. Hep. 97, and note. 
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Natchez. Nor is there any doubt that the goods were reshîpped on the 
Natchez under authority from John P. Kennedy, acting dn behalf of the 
consignée of the goods. 

As to the agency of John P. Kennedy, his own testimony leaves little 
doubt. In answer to a direct interrogatory, he says: "P. J. Kennedy 
has one other son, and this son and myself were engaged as agents and 
employés of said P. J. Kennedy in and about said levée works." And to 
a cross-interrogatory, he says: "I was engaged in settling up the business 
of P. J. Kennedy, who had failed," etc. P. J. Kennedy, while denying 
the authority of his son John P. to deliver property to creditors in pay- 
ment of debts, admits the agency to see about supplies, to supply the 
people at work, and generally as a boss, representing himself in his ab- 
sence. Capt. Leathers and Dowling considered and treated him as an 
agent of his father. If he was agent, and we should consider that the 
landing of the goods at Kemp's Landing was no delivery , then the delivery 
was anticipated by the reshipment under his authority, acting for his 
father, the consignée, and the transitas was at an end. It is immaterial 
for this case whether the reshipment, if authorized by the consignée, 
was for the purpose of returning the goods to the consignors, or was for 
the benefit of the consignée. I think that the évidence warrants the 
court in finding that John P. Kennedy was authorized and acted as the 
agent of his father, the consignée; that a substantial delivery was made 
to him; and that thereby the libelants lost any right they may hâve had 
to stop the consigned goods in transitu. See Ang. Carr. §§ 345, 347; 1 
Smith, Lead. Cas. 858 etseq.; Abb. Shipp. 525.etseq. 

Let a decree be entered dismissing the libel, with costs. 



The City of SalEm. 
{District Court, D. Oregon. July 21, 1887.) 

1. Mabitme Lien— Statb Law— Monky Paid on Ordbb of Owneh. 

A bank with whom the owner of a steam-boat keeps an account, and which 
pays the checks of the latter drawn in favor of thira persons in payment of 
materials furnished said boat, has no lien thereon, under the lien law of Or- 
egon, for any balance due it on said-account. 

2. Samb— Limitation. 

Under the law of Oregon, a lien on a vessel is lost unless due proceedings 
are taken for its enforcement within a year from the time the right of action 
accrues on the debt; and such limitation will be recognized and enforced 
whenever such lien is asserted or set up in a court of admiralty. 
(SyUabus by the Court.) 

In Admiralty. 

William B. Gilbert and James F. Watson, for libelants. 

John M. Bower, for intervenor. 

Deady, j. This suit is brought by the libelant, the Salem Steam- 
Boat Company, to procure a partition of the steam-boat City of Salem 
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between her owners, the libelant and John M. Bower, who, it is alleged, 
are unable to agrée concerning the future management thereof. The suit 
was commenced on February 27, 1887; and it is alleged in the libel that 
the boat is enrolled at Portland, and was construeted in this district. 
On June 22d she was sold by order of the court, on the pétition of sun- 
dry persons intervening, for their interests therein on account of labor 
dpne thereon and materials furnished thereto, for the sum of $2,850, 
which sum, less $366.47, the fées and expensesof the marshal, was paid 
into the registry of the court, subject to the claims of the parties con- 
cerned. 

On June 28th, by order of the court, the sum of $885.76 was paid out 
of the proceeds'in satisfaction of the claims of thèse intervenors, except 
that of the master of the boat, amounting to $293.39, which was paid on 
July 19th, leaving the sum of $1,597.77 in the registry of the court. 
The Oregon & Washington Mortgage Savings Bank, of Oregon, also inter- 
vening for its interest, on May 18th, states a demand against the owners 
of the boat of $2,703.72, which it claims was a lien thereon. The libel 
of intervention states that this demand is the balance of an account of 
$33,883.63, for money "paid to yarious persons" by said bank betwaen 
September 6, 1882, and April, 1887, on "the order of the master and 
owners" of said boat, "for and on account" thereof, "for labor done, ma- 
terials furnished by mechanics, tradesmen, and others, in repairing, fit- 
ting out, fumishing, and equipping said steam-boat, and on account of 
stores and supplies for the use of said boat, and is a debt contracted by 
the master and owner therefor." 

The libelant, answering the libel ■ of the bank, dénies that the sum 
demanded is due thereto, or that it was a lien on said boat, and says 
that on or about May 15, 1885, an accounting was had between the 
bank and the owners of the boat for ail advances made for or on account 
thereof, when it was found that a balance of $293.92 was due the former, 
which sum was, in September of the same year, paid in fuU to the bank, 
and that thèreafter no advances were made on account of the boat by 
the bank, except what were fuUy repaid by the earnings and receipts of 
the former. 

The case was argued and submitted on the pleadings; but, as the case 
made in the libel is fully met by the answer thereto, a decree dismiss- 
ing the libel would ordinarily follow such submission. But the submis- 
sion was made without référence to the answer, and on the tacit under- 
standing that the right of the bank to payment out of the proceeds should 
dépend on the answers to the two questions which were argued : (1) 
Does the lien law of Oregon includethe case of money paid for the own- 
ers of a boat under the circumstances disclosed in the libel? and (2) 
bas the lien of the bank, if any ever existed under such law, been lost 
by the lapse of time? 

By the gênerai maritime law, which gives a lien on a vessel for neces- 
saries furnished to her in aforeign port, money is registered asmaterial. 
Ben. Adm. § 268; The EmUy Souder, 17 Wall. 666. 

In this case the vessel was owned in New York, and, while on a voy. 
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âge from that port to Rio Janeiro, she lost her screw, and was towed into 
the port of Maranhan, on the coast of Brazil. The master was without 
funds, and his owners without crédit, in that port, to make repairs and 
procure supplies, or pay the expenses of towage, pilotage, custom-house 
dues, consular fées, and médical attendance on the seamen. Under 
thèse circumstances he borrowed of the libelants the necessary funds, 
and gave them 30-day drafts on his owners, which were protested for 
lion-payment, whereupon they libeled the vessel for the amount. The 
court held that the xnoney advanced to a vessel, under thèse circumstan- 
ces, ranks with material for repairs and supplies, and the libelants were 
entitled to a lien on the vessel for the same. 

Section 17 of the chapter relating to liens, (Or. Laws,) as amended 
in 1876, (Sess. Laws, 9,) provides, among other things, that any "beat 
or vessel used in navigating the waters of this state shall be liable and 
subject to a lien for ail debts due to persons by virtue of a contract with 
the owner or agent thereof," "on account of labor done or materials fur- 
nished by mechanics, tradesmen, or others, in the building, repairing, 
fitting, and furnishing or equipping such boat or vessel, or on account 
of stores or supplies furnished for the use thereof;" and in section 33 
of said chapter (Or. Laws, p. 668) it is provided that an action against 
a vessel under the provisions of this statute "shall be commenced within 
one year after the cause of action shall hâve accrued." 

And, firgt, this statute gives a lien only to " mechanics, tradesmen, 
or otAera," for labor or materials. The phrase "or others" is a gênerai 
one, immediately foUowing the enumeration of particular cases, — "me- 
chanics" and "tradesmen,"^and.is therefore applicable onlj' to other 
persons in the same category or calling. The statute ought not to be 
construed to include eoery person who furnishes material or performs 
labor on a vessel, because, if that was the intention of the législature, 
it was very easy to hâve said so. , The application of this rule may not 
be very material ii> this case, except as it tends to show that the légis- 
lature did not, in the enactment of this statute, contemplate the case 
of a banker furnishing money on account to the owner of a vessel, in the 
course of his business as such owner. 

And admitting that this statute may be construed to include the case 
of a loan or adyance of money to the owner or master of a boat by a 
tradesman or other person, evén a banker, for the purpose of enabling 
such owner or master to purchase or employ necessary, spécifie material 
or labor, that is not this case. Taking the facts as they are stated in \ 
the libel, and resolving the obscurity in the statement against the bauk, 
and it is manifest that the transaction, out of which the demand arises 
is simply an account between the owners of the boat and the bank for 
money paid put by the latter on the order or check of the former, given 
in payment of services and supplies obtained from third persons. If 
the statute includes money as material in any case, it cannot be where 
it is loaned or obtained on an overdrawn account to pay for material 
jlready obtained, and it may be consumed or worn out. See 2 Pars. 
3hipp, &,Adm. 148, note 4. 
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Neither can the bank hâve a lien for this demand unless ît appears 
that it accrued within one year from the filing of its libel of interven- 
tion; for, although it may be inferred that some portion of this account 
was made within the year, it cannot be determined by the statement 
whether it is one dollar thereof or a thousand. Whenever a check or 
order of the owners was paid, under the statute giving a lien, such pay- 
ment constituted a cause of action, and unless asserted or enfo^ced in a 
légal proceeding within a year the lien is lost. In enforcing liens on 
vessels given by state statutes, courts of admiralty do so subject to every 
qualification and limitation attached to them by such statutes. The 
Alida, 1 Abb. Adm. 165. 

The first question is answered in the négative, and the second one in 
the affirmative. The intervention of the bank is dismissed, and the libel- 
ant shall hâve its costs and disbursements. 



The Doba Mathews.* 

Spotswood V. The Dora Mathews. 

(BUtriet Court, 8. D. AUbama. April 16, 1887.) 

1. WhAHPAGE— KiGHT TO ChABGB. 

A person owning improved wharves, which he maintains at hîs own cost for 
tha beneât of those engaged in commerce upon the public navigable watere 
of the United States, may charge and coUect from parties using his wharves 
Buch reasonable f ees as will f airly remunerate him f or the use of his property. 

2. Bamb— Lien. 

A contract, express or implied, for wharf âge. furniahed a foreign vessel, is 
a maritime contract, and the proprietor of the wharf has a maritime lien on 
the vesael for his wharfage fées. 

8. SAME — WArVER— CUSTOM COHTBOLUNG. 

Whîle the proprietor of a wharf may waive his lien on the vessel for 
wharfage fées, either expressly or impliedly, by failing to enforce it for an 
unreasonable length of time, no usage or custom can displace it or prevail 
when in conflict with thelaw which gives it. 

In Admiralty. Libel for wharfage. 
Pillans, Torrey & Hanaw, for libelant. 
J. L. & T. H. Smith, for claimant. 

TouiMiN, J. A person owning improved wharves, which he maîri- 
tains at his own cost for the benefit of those engaged in commerce upon 
the public navigable waters of the United States, may charge and collect 
from parties using his wharves such reasonable fées as will fairlj' remu- 
nerate him for the use of his property. Pocket Go. v. St. Louis, 100 U. 
S. 423; Vicksburg v. Tobin, Id. 430; Pocket Gô. V. Keokuk, 2à U. S, 80; 
Gannonv. New Orléans, 20 W&lï. 577. 

' Reported by Théodore M. Ettlng, Ksq., of the f hiladelphia bar. 
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The respondent could make no use of libelant's wharf without incur- 
ring liability to pay for it. That he did make use of it is admitted in 
the answer. But he says there was a usage and custom among the 
wharf-owners in Mobile not to charge outward-bound vessels, taking out- 
ward-bound cargo, any dockage or wharfage fee for lying at their wharves 
while receiving such cargo at the wharf, and that he used said 'wharf 
under such usage and custom. A custom for profit to be taken in an- 
other's property is bad. A right to pile or keep lumber on another's 
wharf is a profit therein, and a custom so to use the wharf cannot be 
sustained. See Littlefield v. MasweU, 50 Amer. Dec. 653. A contract, 
express or implied, for wharfage for a foreign vessel (admitted to be the 
case hère) is a maritime contract, and the proprietor of the wharf bas a 
maritime lien on the vessel for his wharfage fées. Ex parte Easton, 95 
U. S. 68. Any usage or custom in conflict with plain, well-established 
rules of law can hâve no validity. East Tennessee V. & G. R. R. v. John- 
ston, 75 Ala. 604; Mrnitgomsry & E. Ry. Co. v. Kolb, 73 Ala. 401; Barlow 
V. Lambert, 28 Ala. 704; Cox v. O'Riley, 58 Amer. Dec. 633. 

It seems to me that the usage or custom invoked by the respondent in 
this case contravenes the well-established principles of law to which I 
hâve alluded, and, if allowed to prevail, would displace those principles, 
and allow respondent to make use of the libelant's wharf without in- 
curring liability to pay for it, and would destroy the lien on the vessel 
given by law as security for the wharfage dues. Evidence of usage or 
custom in such case will not be admitted. See authorities supra. While 
the proprietor of a wharf may waive his lien on the vessel for wharfage 
fées, either expressly or impliedly, by failing to enforce it for an un- 
reasonable length of time, no usage or custom can displace it or prevail 
in conflict with the law which gives it. 

In the case of Oroucher v. WUder, 98 Mass. 322, cited by the proctors 
for respondent, the usage of custom set up did not contravene any gênerai 
principle of law, and it was not invoked against any rule of law, but it 
was claimed that it should prevail against and should control a spécial 
rule established by a wharfinger as to the mode of discharging cargoes at 
his patticular wharf. The court, in effect, held that the usual or cus- 
tomary mode of discharging cargoes at similar wharves in the same port 
should prevail over any rule of the wharfinger of the particular wharf 
which had not in due time been brought to the knowledge of the vessel, 
or of the stevedore who had contracted to unload the vessel. I think 
there is a wide distinction between the Massachusetts case and the case 
at bar. In one a custom is set up to displace a private rule for the 
government of a wharf made by the proprietor thereof; in the other, a 
custom is invoked to contravene and displace well-established rules of 
law. In the latter case the custom, if it exista, bas, in my opinion, no 
validity. 

The exceptions to the answer are well taken, and should be sustained, 
and it is so ordered. 
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Kells V. BoYD. 

{Circuit Oowt, E. D. Louisiana. January 37, 1887.) 

Seambit — Wagbs of Mabtek. 

Upon a libel by the master of a vessel to enforce a claim for wages, Jiéld 
that, upon the évidence, the most favorable view to be taken of libelant's de- 
mand was that he was employed at New Orléans, wages to be af terwards de- 
termined; that the wages were afterwards agreed upon in New York at $125 
per month, and were afterwards raised in New Orléans to $150 per month; 
that libelantwas entitled to be pald upon this basis, and was not entitled to 
be repaid the expenses of a trip made by him from New York to New Orléans, 
which was made in his own interest, and not in the interest of the vessel. 

Admiralty Appeal. 

Richard De Gray, for libelant. 

B. F. Jones and /. 0. Nixon, Jr. , for claimant. 

Paeûee, J. There is no évidence in the record that any contract Of 
employmentwaç made betweeii libelant and respondent before libelant's 
arrivai in New York, and about November 15, 1883, and that contract, 
according to the weight of the évidence, was for the employaient of 
the libelant as master of the Guinare, (then lying at the port of Phila- 
delphia,) at the rate of $125 per month. What took place before the 
contract was entered into in New York was preparatory merely with a 
view to the future employment of the libelant. What was donc by 
Loan in going after the libelant, and bringing him to New Orléans, ap- 
pears by the évidence of himself and others to hâve been done as the 
friend of the libelant, for which respondent, although his agents knew 
of the trip and its object, was not responsible. It was in the supposed 
interest of libelant, and not of the respondent. The amounts furnished 
libelant in New Orléans by the agents of the respondents were advances 
to enable the libelant to go on to obtain his employment as master, and 
join the ship, with the understanding that libelant would be employed, 
although the terms of employment were not then settled. After the 
ship reached New Orléans, by àgreement with respondent's agent, the 
amount of libelant's wages was fixed thereafter at $150 per month. 
The most favorable view, then, to be taken of libelant's demand, is that 
he was employed at New Orléans, wages to be afterwards determined, 
and which wete afterwards agreed upon at New York, at $125' per month, 
and in New Orléans raised to $150 per month. 

The exact date of the advances made in New Orléans dois not appear 
from the évidence. Kells arrived in New Orléans about the first of 
November, 1883, and left for New York on thirteenth November. Com- 
puting his wages from the earliest date, and at the agreed rate of $125 
per month, say from November 1, 1883, to December 4, 1883, when 
the ship arrived in New Orléans, when the wages were raised, 1 month 
and 14 days, at $125 per month, would make $183.33; and from De- 
cember 14, 1883, to March 4, 1884, when libelant was discharged, 2 
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raonths and 20 days, at $150 per month, would make 6400 more, or a 
total for wages of $583.33. Add tp this nine days' board in New York, 
at $5 per day, $45, and $10.50 fare from New York to Philadelphia, 
and we hâve a total of $638.83, as the largest amount to which libelant 
could hâve been entitled in the way of crédit at the time of his dis- 
charge. This calculation omits charge for board in New Orléans, as the 
date of empioymeht is uncertain, and no amount proved to bave been 
paid. 

In the supplemental libel libelant admits having received from re- 
spondent the following sums, to-wit: 
In New Orléans, - - - . . - - $300 

In New York, ....... 50 

At varions times after December 14th, .... 275 

Ifaking, - - - -- - - - $625 

— ^To which should be added, as proved to hâve been paid by Moroney, 
agent, and not credited in either libel, $22.50, making a total of pay- 
mentto libelant of $647.50. In other words, the most libéral calculât 
tien to be made in favor of libelant, and from the earliest date at ail 
compatible with the évidence, shows that libelant bas been overpaid, 
and bas n,o just demand against the respondent for any of the matters 
propounded in either his original or supplemental libel. 

This finding renders it unnecessary to go into the question of malad- 
ministration, and, the failure of the libelant to account for moneys dis- 
bursed and expended for account of the Gulnare and her owners, during 
the time he (libelant) was master, as the respondent is not before the 
court seeking relief therefor. 

A decree will be entered dismissing both the libel and supplemental 
libel, with costs. 



The Mary Powell. 

The Phillbp Sinnott. 

MooEE r. The Mary Powell. 

The Marx Powell Co. v. The Phillip Sinnott. 

{Bisinet Court, 8. D.yefU) 'ïoTk. April 14, 1887.) 

CoLiJ8ioii*-'WHARVEa AKD Slips-^Pkojbctotg Boats— Dangebotts Situation. 
, While yessels may be charged with contributory f ault for voluntarily as- 
Bumiiig an exposed and dangerous situation, this rule is not to be applied, in 
the absence of any statutory or local régulation; except to an exposure clearly 
liable to réceive or to infllct injury in the ordinàry chances of navigation, 
.. ftnd wh-ere injury is to be reasonably apprehended. 
3. Samb— Case Statbd. 

The barge S. lay along the south side of the Twenty-fonrth street pier, 
S North river, with her bow projectingfrom 10 to 20 feetbeyond the end of the 
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pler, but not extending beyond the line of another vessel lying against thé 
end of the pier. The passenger steamer M. P., on leaving the Twenty-second 
Street pier, wMch was 550 feet below and 100 feet sborter, in a strong north- 
■west wind, ran against the S., inflicting a blow not outaide of the line of the 
Twen-ty-fourth street pier. Meld, that the 8. wag not chargeable with con- 
tributory fault; that there were abundant space and means for the M, P. to 
hâve kept off, by being héaded more out mto the river bef ore casting off 
from the Twenty-second street pier; that the S. did not encroach upon tht 
space or water that the M. P. was entitled to use; her situation was not an 
obstruction to the M. P., nor did it make her navigation dangerous; and that 
the M. P. was legally bound to provide against the contingencies of wind and 
tide, and was theref ore solely chargeable with' fault. 

In Admiralty. 

Goodrich, Deady & Platt, fop the Sinnott. 

Whitekead, Parker & Dexter, for the Mary Powell. 

Béown, J. Upon the facts of this case I cannot find that the bai^e 
Sinnott, while lying along the south sideoftheTwenty-fourth street pier, 
North river, projected beyond the end of that pier any further thàn the 
outer line of the other vessèl that was moored against the end of the pier. 
The barge had been in that position a considérable time. She was not 
in motion, and she was struck by the Mary Powell just after the latter 
had left her usual landing at the foot of Twenty-second street, bound up 
river. 

Whatèver my own views might be as regards the duty of yessels, in 
the.interests of safe navigation in this thronged harbor, not to allow any 
part of theirhulls to project beyond the corners of the piers, or as regards 
the cireumstànces under which such projections should be deemed so dan- 
gerous as to be held contributory fault in case of a collision, my décision 
in this case is controlled by the case of The Gamma, in which, upon ap- 
peal, (23 Blatchf. 165,) the décision of this court, (17 Fed. Rep. 271,) 
holding thé projecting boat in fault, was reversed. That case is undis' 
tîhguishable in principlcj so faJ as I can perceive, from the présent. The 
subséquent cases of The Fort Lee, ante, 570, and The Margaret J. Sanford, 
80 Fed. Eep. 714, in both of which I held the projecting boat in fault, 
seem to me quite différent from this case and from that of The Canima. 
In the former case, the projecting schooner obstructed and interfered 
"with the usual and reasonable course of the ferry-boat in entering her 
slip,— a, course that the latter was entitled to take; and the position of 
ihe schooner was also in violation of the harbor-master's rules, which re- 
quirôd boats not to obstruct or interfère with ferry-boats. In the case of 
The Margaret J. Sanford, the Tantallon was held chargeable with negli- 
•gence, because the canal across which she partly projected was a public 
thoroughfaj'e, which was narrow at best, and which could not be en- 
croached upon without making the passage dangerous to ordinary navi- 
gation. I therefore held the Tautallon in fault for that encroachment. 
No similar spécial cireumstànces exist in the présent case. The distance 
between the Twenty-second street and Twenty-fourth street piers was 
■over 550 feet of clear water, and the upper pier projected into the river 
iess than 100 feet beyond the line of the Twenty-second street pier. 
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Neither the mooring of the other vessel at the end of the Twenty-fourth 
strèèt pier, nor the projeotion of the Sinnott to the outer line of that 
vessel, can fairly be held any encrqachment upon the space or the water 
that the Mary Powell was entitled to use, or which the-e was any need 
of her using, in approaching or leaving her pier at Twenty-second street. 
The Sinnott violated no régulation, and she certainly did not make the 
navigation of the Mary Powell dangerous or hazardous, or in any way 
eubstantially tendtocomplîcate her movements. The Mary Powell had 
abundant space and opportunity to clear the vessels lying at the end of 
the Twenty-fourth street pier, and, in the language of l'he Canima, "had 
no business to be where she was" when she struck the Sinnott. 

The fact that a vessel "has no business to be where she is," or to go 
where she goés, seems to me chiefly pertinent as respects her own fault. 
As respects the other vessel, the question is whether she has any business 
to be where she is, and whether she contributes to the injury by her fault 
also; and the inquiry whether a vessel, voluntarily moored in an ex- 
posed position, is or is not in fault because of her exposure, and of 
her liability to be injured herself, or to injure another vessel, by some 
accident or mistake or fault of the latter in approaching her, is doubtless 
a question of practical judgment, to be determined according to ail the 
circumstances of the situation. By a dangerous exposure, I understand, 
not the. mère possibility of injury through some mischance not reason- 
ably likely to occur, but an exposure that is clearly liable to receive or 
to inflict injury in the ordinary chances, mistakes, and hazards of navi- 
gation; such as are to be reasonably apprehended as liable to arise. In 
this oase there was certainly quite as little ground to apprehend danger 
as in the case of The Canima. The évidence indicates that the blow of 
the collision was not outside of the line of the end of the pier itself, so 
that the Powell would hâve run into the pier, if the Sinnott had' not 
been there, unless she could hâve stopped before going ahead some 18 
feet further. In order to get away safely, it was merely a question with 
the Powell how much she should be headed out into the river before 
casting off from the Twenty-second street pier. There was nothing 
to prevent her being headed round just so far as was necessary for safety. 
She was headed around as far as was supposed to be necessary, but, 
as it proved, not enough. The mistake made was one of judgment 
by the Powell's officers; and it oj3Curred, naturally enough, in the very 
high westerly wind that prevailed; just as the Canima's collision was 
bwing to the high southerly wind and strong tide. In neither case is 
the gênerai skill and judgment of the officers and pilot impeached. But 
they were legally bound to provide against such contingencies of the wind 
and tide, or pay the damages inflicted upon others that were without 
légal fault. 

Decrees may be entered accordingly, with costs. 
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Chadbourne ». Gteeman-Amebican Ins. Co. 

(Circuit Court, 8. D. New York. July 38, 1887.) 

OosTS— Taxation— Rbmot AL of Cause— Costs in State Court. 

Af ter tiie removal of a cause into the fédéral court a party cannot, on recov- 
ering judgment, be allowed the costs prescribed by the state statutes up to the 
time of removal, nnless such items are taxable under sections 8S3, 824, Rev. St. 

Roger Poster and Samuel Blythe Roger s, for plaintiff. 
Wm. D. Murray and Luke A. Lockwood, for défendant. 

Lacombe, J. This case was removed from the state court after serv- 
ice of notice of trial. Plaintiff has prcvailed, and présents his bill of 
costs. Upon taxation, he claimed to be entitled to the costs prescribed 
by the state statutes up to the time of removal. The clerk disallowed 
thèse items, and plaintiff seeks to review his action, relying on the report 
of an anonymous case in 13 Abb. N. C. 54. It is therein stated that 
in that case Judge Wallace ordered that "the défendant reoover the 
state court costs up to the time of removal, and the statu tory costs in 
the United States court subséquent to the removal." 

I hâve commuuicated with Judge Wallace, and leam- from him that 
the report given of this case is inaccurate. The order signed by him 
was one, the form of which was agreed to by both parties, and no décis- 
ion such as is above indicated was made by him. The rule laid down 
in this circuit in Clare v. National Oity Bank, 14 Blatchf. 445, has been 
in no way qualified and is still in force hère. The clerk's taxation is 
affirmed. 



Senior and others v. Pieece and others. 
(Circuit Court, 8. B. lowa. 1887.) 

1. Fbdekai. and State Cotjbtb— Conflict oi- Jurisdiction— Propbbtt undeb 

SBIZtTBB. 

Propertyin the possession of an offlcer of a state court under légal process 
is in the possession of that court, and by that reason within its exclusive ju- 
risdiction; and the fédéral courts, by replevin or any other process, cannot 
disturb such possession. ' 

2. Same — RiGHTS OF Parties — Validitt of Peocbbdings. 

And in questions not invoiving the constitution and laws of the United 
States, the jurisdiction of a state court, having fli;8t attached by seizure and 
cuBtody of the property under process, remains inviolate from the interférence 
of a fédéral court, irrespective of the rights of the parties or the validity of 
the proceedings.i 

'Eespecting conflict of jurisdiction between courts of co-ordinate jurîadiction, ses 
Melvin v. Eobinson, post, 634; Kohn v. Ryan, post, 636; Connor v. Hanover Ins. Co., 
28 Fed. Bep. 563, and note ; Domestic & Foreign Miss. Soc. v, Hlnnian, 13 Fed. Rep. 
165, and note; Davis v. Life Association of America, 11 Fed. Eep. 781, and note. 

v.SlF.no.ll — iO 
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8. Samk— iNTOxiCATiNa LiejxJOES— State Officeb— Rbplevik. 

Therefore, where the jurisdiction of an lowa state court had attached to 
certain liquors seized by an offlcer of that court, by virtue of process under 
the prohibitory liquor laws of that state, such offlcer cannot be by a fédéral 
court attached for contempt for refusing to obey the command of a writ of 
replevin issuing out of the fédéral court. 

4. Samb— State Statute. 

Code lowa, § 3235, which provjdes that in civil actions, under certain cir- 
cumatances, replevin may be maintained for property in the possession of an 
offlcer holding it by légal process, being intended to be applied to courts act- 
ing under the same jurisdiction, would not warrant the taking by the fédéral 
courts of property within the jurisdiction of the state courts. 

This cause is now before the court upon the application of the plain- 
tiff to attach said Frank Pierce for contempt. The alleged contempt 
consists in the refusai of said Pierce to deliver p the United States 
niarshal, in obédience to the command of a writ of teplevin issued 
in said causej certain spirituous liquors, valued at about $6,000, 
which said Pierce had seized under the lowa liquor law. The property 
in question was seized by said Pierce by virtue of à warrant issued by à 
justice of the peace of Polk county. From the décision and judgment 
of the justice ah appeal had been taken to the district court of Polk 
county, in which court the case is now pending. It is alleged that the 
liquors when seized were in the original packages in wbich they had 
been imported' for a lawful purpose, and with no intent to évade the law 
of the state. 

0. G. Col^, M pMniiff. ■ 

Atty. Qerc. Baker, for défendants. 

Love, J. We live Undër two separate and distinct gôvernments. In 
this respect our situation is peculiar, since there is not, perhaps, undeir 
thesun, another people subject to the rule of more than one govern- 
ment. While neither of the gôvernments over us is absolutely sovereign, 
each is clothed with certain sovereign powers, to be exercised within the 
iimits of the fundàmental law, and each is suprême within its proper 
sphère. One of the most difficult problems in our polity bas always 
been to define the Iimits of our two gôvernments and keep each in its 
true orbit. There are, in this dual System, two judicial organizations, 
for the most part quite indepéndent of each other. With very few ex- 
ceptions, there is no appeal from one of thèse jurisdictions to the other. 
They hâve no judicial power over each other; they cannot revise each 
bther's judgments. There is no common sUperior to bring their dé- 
cisions into harmony, and prevent oonflict between them. In most 
cases, the courts of the two jurisdictions exercise concurrent judicial 
power. They are employed in àdministering justice, _ and in enforcing 
the same laws, within the same territorial Iimits, over the same persons 
and subject-matter. ït is manifest that in so complex a judicial System 
there must arise, with respect to both persons and property, many causes 
ôf cpnflicting jurisdiction; and it were needless to dwell upon the intoler- 
^lole misehiefs which must hâve resulted from such conflicts if they had 
not been averted by a wise and timely course of judicial décisions. The 
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danger of sucb conflîcts has been from the first imminent ; and yet the 
courts, State and fédéral, hâve for nearly a century exercised their ju- 
dicial functions side by side, over the same people and territory, in cases 
mostly of concurrent jurisdiction, with but little discord, jarring, or con- 
flict. 

How has this most désirable harmony been attained? We owe it be- 
yond doubt to the wisdom of the suprême court of the United States in 
plaiiting deeply in our légal System the principle that where a court of 
either jurisdiction has, by légal process, custody of persons or property, 
the courts of the other jurisdiction shaJl not attempt to wrest such per- 
sons or property from the court first obtaining possession of the same. 
Again and again has this principle been laid down by the suprême 
court, as will be seen by the authorities cited below. That court haa 
put its décision upon the ground that the possession of the ofEcer of a 
court under légal process is the possession of the court, and that an at- 
tempt to wrest persons or property from the custody of the officer is an 
invasion of the jurisdiction of the court. See Buck v, Oolbath, 3 Wall. 
334, 341; Bagan v. Lucas, 10 Pet. 400; Taylvr v. Oarryl, 20 How. 583; 
M-eeman v. Howe, 24 How. 450; Ableman v. Bootk, 21 How. 506; Ex 
parte Dorr, 3 How. 104; Peck v. Jenness, 7 How. 624; Shcum v. May- 
berry, 2 Wheat. 1; CmeU v. Heyman, 111 U. S. 176, 4 Sup. Ct. Rep. 
355. Nothing in the way of illustration or argument could be added 
to what is enforced in thèse cases. Particular attention may, howe ver, 
be called to Peck v. Jmness, in which the doctrine is fuUy stated, and 
' wherè the court, among other things, say: 

"Neither can one court take property from the custody of the other, by re- 
plevin or any other process ; for this would produce a conflict extremely em- 
barrassing to the administration of justice. " 

This, moreover, was a case in which the right of the fédéral court to 
interfère with the preAdously attached jurisdiction of the state court was 
expressly denied and repudiated. Freeman v. Howe was the opposite, in 
this regard, of Peck v. Jenness. In Freeman v. Howe the power of the 
state court to invade the jurisdiction of the fédéral court was denied. 
That was originally an action of replevin, by which the state court of 
Massachusetts took from the United States marshal property which he 
had attached. The property attached by the marshal was taken from a 
party not named in the writ, and this party brought replevin in the 
Massachusetts court. The suprême court held that the action of the 
sheriff in taking the goods from the marshal was illégal and void. A 
very striking illustration of the principle of non-interference is found in 
the statement of Mr. Justice Campbell, in delivering the opinion in 
Tciylor v. Oarryl^ 20 How. 597. Hesays: 

^'The législation of congress in organizing the judicial power of the United 
States exhibits much circumspection in avoiding occasions for placing the tri- 
bunals of the states and the Union in collision. A limited number of cases 
exlsts i n which a party sued in a state court may obtain a transf er of the cause 
to a court of the United States, by an application to the state court in which 
It was commenced, and this court, in a few well-deflned cases by thé twenty- 
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flfth section of the act of 1789, may revise the judgment of the tribunal of 
last résort of a state. In ail other respects the tribunals of the state and the 
Union are independent of one another. The courts of the United States can- 
not issue an injunction to stay proceedings in any court of a state, and the 
judiciary act provides that writs of habeas corpus shall in no case ex tend to 
prisoners in jail unless where they are in custody under and by color of the 
authority of the United Statea, or are committed for trial by some court of 
the same, or are necessary to be brought into court to testify." 

And I may add that the fédéral law of habeas corpus remains to this 
day as stated by Mr. Justice Campbell, except as it is extended by the 
act of 1867 (now section 753, Rev. St.) to prisoners "in custody for an 
act done or omitted in pursuance of a law of the United States, or of 
an order, pfocess, or decree of a court or judge thereof, or in violation 
of thé constitution or of a law or treaty of the United States," etc. 

An apparent, though not real, exception tO the rule as stated by Mr. 
Justice Campbell, that the courts of the United States eannot in any 
case issue an injunction to stay proceedings in a state court, is to be found 
in removal causes which involve rights of property as the subject-matter 
of the litigation. In such cases the suprême court of the United States 
has, for obvions reasons, held that it is within the power of the fédérai 
court to préserve and protect the property by injunction against any at- 
tempt to sell it, or otherwise interfère with it, by the authority of the 
state court from which the cause haa been removed. And a striking 
illustration of the strength of this principle of non-intervention is found 
in the référence by Mr. Justice Campbell, in Taylor v. Carryl, to the 
observation of Chief Justice Taney, in delivering his opinion. Ex parte' 
Dorr, to the effect that "an individual who may be indicted for treason 
against the United States in the circuit court is beyond the power of the 
fédéral courts and judges, if he is in custody under the authority of a 
state." And Mr. Justice Campbell adds that signal instances are re- 
ported in vérification of this statement in Ex parte Robinson, 6 McLean, 
355. 

The more récent case of GoveU v. Heyrruin, cited supra, is entirely con- 
clusive of the questions now before the court. In that case the cases 
which preqeded it were reviewed and explained in terms which leave no 
doubt whatever as to the rule which should be applied to the matter 
now at bar. Covéll v. Heyman was an action by which the state court of 
Michigan took from the United States marshal certain personal property 
which it was alleged the marshal had wrongfully seized under a writ of ex- 
écution issued upon a judgment of the circuit court of the United States for 
the Western district of Michigan. The suprême court review at length 
the case of Freeman v. Howe, and expressly sanction and approve the 
doctrine of that case, "that when property is takenand held under proc- 
ess, mesne or final, of a court of the United States, it is in the custody 
of the law, and within the exclusive jurisdiction of the court from which 
the process has issued; that the possession of the officer eannot be dis- 
turbed by process from any state court, because to disturb that posses- 
sion would be to invade the jurisdiction of the court by whose command 
it is held, etc.; and that, in order to avoid unseemly collision between 
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the two jiirisdictions, this rule should be enforced without respect to the 
question of the respective rights of the parties to the property seized, and 
whether one was paramount to the other, — the sole question being, which 
jurisdiction had first attached by the seizure and custody of the property 
vmder process." And the court, at page 179, adds that "vice versa, the 
same principle protects possession of property while thus held by proc- 
ess issuing from state courts against any disturbance under process of 
the courts of the United States; excepting, of course, those cases wherein 
the latter exercise jurisdiction for the purpose of enforcing the suprem- 
acy of the constitution and laws of the United States." The court far- 
ther holds that "it makes no différence, as to this question, whether the 
property bas been seized by the officer under a writ directing him to take 
property speeifically described in the writ, or under a writ directing a 
levy generally; the sole question being whether or not the property is in 
the prior possession of the court under eolor of légal process, in which 
latter case the prior possession cannot be disturbed, but any party claim- 
ing a superior and paramount right must assert his claim by ancillary 
proceedings in the court having possession of the property." 

Again say the court: "The forbearance of the courts of the states, and 
of the United States, to interfère with their respective jurisdictions, is 
more than a matter of comity." "It is a principle of right and of law, 
and therefore of necessity. It leaves nothing to discrétion or mère con- 
venience." "Thèse courts do not belong to the same System, and, al- 
though they co-exist in the same space, they are independent, and hâve 
no common superior; and, when one takes into its jurisdiction a spécifie 
thing, that res is as much withdrawn from the judicial power of the other 
as if it had been carried physically into a différent territorial sovereignty. 
To attempt to seize it by a foreign process is futile and void." And, fur- 
ther, that the "exclusive authority of the court issuing the writ extends, 
not only to the décision of ail questions affecting its jurisdiction, and the 
form and force of the writ itself, and the validity of the proceeding in 
issuing and executing it, but also of ail questions affecting the identity 
of the person or property seized and held under color of its authority, 
and the right to exempt them from its opération." Tarble's Oase, 13 
Wall. 397. "It does not avail, therefore," continues the court, "to say 
that, as the writ commands the officer to take the property of the défend- 
ant, he cannot, under that claim, take and hold the property of another, 
because the property which he does actually take he takes and holds as 
the property of the défendant claiming it to be such, and therefore he 
bas it in his possession under color of process and claim of right." "It 
is the bare fact of that possession under claim and color of that author- 
ity, without. respect to the ultimate right to be asserted otherwise and 
elsewhere, that furnishes the officer complète immunity from the process 
of every other jurisdiction that attempts to dispossess him." 

Since, then, property in the hands of an officer of a court under légal 
process is to be considered as in the custody of the court, the officer would 
clearly hâve no right to surrender it without the order of the court, to 
whom he owes obédience; and therefore an attempt of an officer of an 
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aliën jurisdîctîôn tô take thé property out of thé possession ofthe officer 
holding it must, inevitably, either prove futile or lead to a forcible col- 
lision. Would the ofBcer in possession be justified in surrendering the 
property at the mandate of a court foreign to him, and without any power 
whatever to give him protection against the orders of his own court? 
Would it not be his duty to resist by force the attempt of an officer of 
a dififerent jurisdiction to take the property from his custody? Can the 
officer in possession be required to détermine for himself, in advance of 
the judgment of his own court, and of the court from which the writ of 
replevin issues, the right of the plaintiff suing out a replevin from an 
alien jurisdiction to the property in dispute, and the aiithority of the 
officer serving the writ of replevin to seize and take the property? And 
can an officer be adjudged to be in contempt, and punished for his dis- 
obedience to the process of an alien jurisdiction, while acting in obédi- 
ence to the command of his own court, in refusing to deliver up prop- 
erty which he holds as the mère custodian of that court? 

The state and fédéral courts of original jurisdiction are independent of 
each other» They are equal in power and dignity. The courts of one 
jurisdiction hâve no authority or right whatever to command or coerce 
the courts ofthe other jurisdiction. How, then, could the fédéral court 
take property from the custody of the state court, against its consent, 
without the use of actual force? But, if one jurisdiction may use force, 
why not the other? Why, if the fédéral court may exert force to take 
property from the possession of a state court, may not the latter, in its 
turn, wrest piroperty from the fédéral court by the same means? Noth- 
ing is more évident than that whatever a fédéral court may lawfuUy do 
to take property from the state court the latter mayalso, in like circum- 
stances, do to withdraw property from the possession of a fédéral court. 
This power, if it exists, must be reciprocal. It cannot, in the nature of 
things, be one-sided and exclusive in the fédéral courts. It would be 
most unreasonable for the fédéral courts to assert and exercise a power 
of seizing property in the custody of a state court, and deny to state 
courts of co-equal power authority to interfère in like manner with the 
possession of property held by a fédéral court. The fédéral tribunals 
would therefore, but for the principle of mutual non*interference, be ex- 
posed to an invasion oftheir jurisdiction by the state courts, which tiiey 
are certainlyneitherreadynorwilling to permit. The evil conséquences 
flowingfrom the interférence of the twojurisdictions with their respective 
rights of possession would by no means end with the scènes of violent 
collision which must inevitably occur. The taking of the possession of 
the property byone court from another would not in the slightest degree 
affect the jurisdiction ofthe latter to hearand détermine the controversy 
between the parties. Theinvaded court could not be prevented from 
proceeding tô. judgment upon the, subject-matter of the suit. Hence 
Would inevitably arise divers and conflicting judgments by two co irts of 
concurrent jurisdiction upon the same controversy, and property, within. 
the same territorial limits, without any common superior tribunal to set- 
tle and adjust the conflicting rights and titles thus created. Thus, by 
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the judgment of a court of one jurisdiction, the right of property might 
be established in one suitor, while, by the décision of a court of the othei 
jurisdiction, the title might be adjudged to his adversary^ and the right 
of either party would be made to dépend upon the forum in which it 
should happen to be challenged. 

It bas been argued that the proceedingsbeforethe magistrate who issued 
the warrant of seizure were irregular; that, in order to give him juris- 
diction, the statute should hâve been strictly pursued, and that conse- 
quently the custody of thestate officeris without jurisdiction, and void. 
Conceding ail this, we are at a loss to see how the question before us is 
thus materially aflfected; for it is nevertheless true that the property in 
question is in possession of the state court under color of légal prooess. 
The case was appealed from the judgment of the justice of the peace to 
the state district court, and the property is now, therefore, in the custody 
of that court. How is this court to obtain possession of it without the 
consent of the state district court, unless by a resort to force to wrest it 
from the custody of the officer of that court? Suppose we décide that 
the proceeding was irr^ular, and the seizure without warrant of law, 
and void, and suppose the state court shall hold just the contrary, how 
is the conflict of judgment between us to be settled? And, if one court 
or the other shall not yield, how is a collision of force to be avoided? 
Why should the state court, which first got possession of the property 
and the controversy, yield to the claim of jurisdiction by this court? By 
what right, law, or authority, can this court claim superiority to the 
state court, or any paramount competency, to hear and détermine the 
matter at issue? 

Inasmuch as the very purpose of non-interference Is to prevent a con- 
flict between the two jurisdictions, I can see no différence in the applica- 
tion of the prineiple whether the question to be decided by the two 
courts is one of jurisdiction, or of mère property right, the jurisdiction 
being conceded. The state court must needs décide for itself whether 
or not the seizure proceeding was illégal. There is no other tribunal 
with compétent authority to décide this question for the state court. 
If the fédéral court may décide the question of the regularity of the seiz- 
ure and jurisdiction adversely to the state court, and proceed totakethe 
property from its custody by force , why may not the state court reciprocally , 
in any parallel case, décidé the same questions when property is in our 
custody, and proceed by a writ of replevin to dispossess the marshal? 
But assuredly, if the fédéral court were in possession by légal process, it 
would not permit the state court to décide the question of jurisdiction, 
and wrest the property from our control. The only safe and legitimate 
course for the suitor is to pursue his remedy by some proper ancillary 
proceeding in the court first obtaining jurisdiction, and take his appeal, 
if not satisfied, to the final justice, — of the suprême court of the state, or 
of theUhited States, as the^ case may require. It will not do fer the 
suitor to assume that he cannot obtain justice in one jurisdiction ov the 
other. But at ail events, it is infinitely better that injustice should be 
doneand suffered in particular cases than that a course of proceeding 
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should be sustained fraught with ail the evils of conflictîng judgments 
and forcible collisions between the two indépendant jurisdictions. 

Supposing the allégation that the liquors were in the original pack- 
ages to be sufficient, if true, to maintain the plaintifPs action of replevin, 
how can it affect the respondent to this motion to show cause why he 
should not be attached for contempt? It is not alleged that he knew 
that the liquors were in the original packages in which they were im- 
ported, and held for a lawful purpose, when he seized them, and the 
writ of replevin when served upon him gave him no notice of that fact. 
Before he could be in contempt of the process of this court by reason of 
his refusai, under the circumstances, to deliver the goods to the mar- 
shal, it was certainly necessary to bring home to him knowledge that 
the goods were of such a character as not to be subject to seizure under 
the prohibition law. 

Again, it is contended by counsel that "the lowa statute bas repealed 
the common-law and well-established rule that property in possession of 
a court or an officer could not be replevied," etc., citing Code, § 3225. 
It was undoubtedly well settled at common law, even with respect to^ 
courts sitting under the same gênerai jurisdiction, that the custody of 
property by one court under légal process could not be disturbed by the 
authority of any other court of concurrent judicial power. See Payne v. 
Dreive, 4 East. 523; Evelyn v. Lewis, 3 Hare, 472; Noe v. Gibson, 7 Paige, 
513. This principle bas béen modified by the législation of lowa with 
respect to civil actions in its owu courts. The Code of lowa, § 3225, 
provides that the action of replevin may be under certain circumstances 
maintained for property in the possession of an officer holding it by lé- 
gal process. The suprême court of lowa bas, however, decided that, 
" where proceedings are in process under the prohibitory liquor law, the 
liquors are not subject to the action of replevin." Funk v. Israd, 5 lowa, 
438; Mies v. Porch, 49 lowa, 351. The court held in thèse cases that 
the "liquors were in the custody of the law by virtue of a process in a 
criminal proceeding;" that " to sutFer a party in an action of replevin to 
take the property out of the hands of the officer seizing them would be 
an interférence with the administration of justice in criminal proceed- 
ings, and would defeat the whole object and intention of the prohibitory 
liquor law." 

Thèse décisions would be absolutely conclusive against the action of 
replevin in the présent cause, but for the allégation in the pétition that 
"the liquors when seized were in the original packages in which they 
were imported into the state, with lawful intent, and with no purpose 
to avoid the prohibitory laws of lowa," etc. See Fries v. Porch, 49 
lowa, 356. We are, however, satisfied that the replevin statute of lowa 
cannot be applied to the conditions which exist between two separate 
and independent jurisdictions like the state and fédéral courts. The 
statute was not framed nor intended for any such purpose. It was in- 
tended to be applied to courts acting under the same jurisdiction, and 
through the same executive officers. Between such courts and oflBcers 
there can be no serious danger of unseemly or forcible collision. The 
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Blate courts of original jurisdiction act under a common government. 
Their judgments are subject to revision by a superior tribunal, com- 
mon to them ail. By this common superior their confiicting décisions 
and incongruous rulings may be brought into harmony. Their execu- 
tive officer, the sheriff, is generally subject to their own control. Hence, 
when they issue a replevin to take property from his possession, there 
is no danger of a confiict of force. AU thèse essential conditions are 
absolutely wanting in the relations of fédéral and state courts of orig- 
inal jurisdiction. They bave no common superior to revise their décis- 
ions, and bring them into harmony. They dérive their authority and 
jurisdictions from différent governments. They exercise judicial power 
■whoUy independent of each other. Their executive officers are not the 
same. _ The fédéral court can in nowise control the sheriff; the state 
court is equally powerless to control the marshal. There is therefore 
no means whatever at the command of either court to prevent collisions 
between them. Where a covirt under one of thèse jurisdictions holds 
property in custodia /e^^w^ conflicts of both décision and force can be 
averted only by abstinence from ail interférence by the courts of the 
other jurisdiction. Hence we say that the state statute of replevin can- 
not be saf ely applied, as it certainly never was intended to be applied, 
to the taking of property by either of thèse courts from the custody of 
the other. 

But suppose we take the contrary view, and hold that the state statute 
Js to be enforced as the law of this court, then surely it may be applied 
reciprocally by the state and fédéral courts. We cannot, assuredly, rec- 
ognize the state statute only partially in aid of our own power to wrest 
property from the state courts by the writ of replevin, and at the same 
time to deny the state courts the same use of that process in wilhdraw- 
ing property from our own custody. And we are certainly not prepared 
to concède that any and every state court of original jurisdiction may, 
at its discrétion, by means of the writ of replevin under the statute law, 
wrest from the custody of this court property held by us in the htinds 
of the marshal. 

It is provided in section 914, Rev. St. U. S., that the practice, plead- 
ings, and forms and modes of proceeding in civil causes at common lalw 
in the fédéral courts "shall conform, os near aa may be," to the practice, 
pleadings, and forms and modes of proceeding in the state courts; and 
it may perhaps be conceded that the process of replevin as provided by 
the state statute may be applied, "as near as may be," in our own prac- 
tice; that is to say, a suitor may, when his property has been wrongfully 
seized by the marshal, sue out a writ of replevin from the United States 
circuit court according to the provisions of the state law to obtain pos- 
session of his property, just as a suitor in a state court may use the same 
process to obtain possession of his property wrongfully seized by the 
sheriff. 

But, for the conclus! ve reasons already presented, we cannot give to 
this statute an application which would precipitate fatal conflicts be- 
tween the courts of the two jurisdictions, and this in contravention of 
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the manifest policy and reason of a long course of décisions by the su- 
prême court of the United States, intended to prevent that very resuit. 

Breweb and Shiras, JJ., concur. 



Melvin, Assignée, etc. , v. Robinson, Sheriff, etc. , and others. 
{Circuit Court, D. JDelaiàare. June Term, 1887.) 

COÏTBTS— COMFLtCT OF JtTRISBIOTION-^TATB COUKTS. 

Where property has been ettacbed hyprocess issued out of a state court, 
the jurisdiction of the state court, hayi&gflrst attached, cannotbe interrupted 
or interf ered with by writ of replévin issued out of a fédéral court, at the 
suit of a chattel mortgagee.' 

Action of Replévin. Tried witliout a jury, 
Anthony Hîggim, for plaintifif, 
Bradford à: Vandegrift, toi deîeadaxit. 

Wai.es, J. Tiie Pitts Agricultural Works sold to Joseph T. George 
and RufusM. Mcllvane a steam threshing rig, etc., and took from them, 
in part paymeiit, their note for $675, due October 1, 1884, with a chat- 
tel mortgage of the machine as security. The mortgage bears date July 
25, 1883, is in proper form, and was duly acknowledged and recorded 
in the recorder's office of Caroline cotinty, Maryland. The note was not 
paid atits maturity, and on the third day of February, 1885, the Pitts 
Agricultural Company assigned the mortgage to George T. Melvin, the 
plaintifF in this action. On the ninth day of February, 1885, the mort- 
gaged property, being in Kent coùnty, Delaware, wasseized and attached 
by the sheriff of that coUnty, one of the défendants, by virtue of a writ of 
foreign attachment issued out of the superior court of Delaware, àgainst 
Mcllvane, at the suit of a creditor. Shortly after this seizure by the 
sheriff, to-wit, on the twenty-fourth of February, the same property was 
levied oh by Constable Hutchins, the other défendant, at the suit of cer- 
tain creditors of George, who had obtained judgments against him be- 
fore a justice bf the peace. On the tenth of February, 1885, Melvin be- 
gan proceedings in the circuit court of the Second judicial circuit of the 
state of Maryland for the foreclosure of the mortgage, preliminary to a 
sale of the mortgaged property, ahd on the eleventh of March, 1885, 
sued out bis writ of replévin in this court, by which he obtained pos- 
session of thé chàttel, carried it into Maryland, and afterwards sold itin 
accordancé with the statutory requirements of that state governing the 
iBnkl disposition of mortgaged chattels. 

'Kespecting conflict of jurisdiction between courts of co-ordinate jurisdiotîon, see 
Kohn V. Ryan, posti 636; Senior v. Pieroe, arete. 625 ; Oonnor v. Hanover Ins. Go., 28 
Ped. Rep. 553, and n(}te; Domestic & Foreign Miss. Soc. v. Hinman, 13 Fed. Rep. 165, 
and note ; Davis v. Lifé Association of America, 11 Fed. Rep. 781, and note. 
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The question presented by the admitted facts in ttîs case has been so 
frequently passed upon that it may be considered as having been con- 
clusively settlèd and put'beyond controversy; and a référence to a few 
adjudged cases will dispense with any further discussion. 

In Pech V. Jm'iieas, 7 How. 612, it was decidéd that a fédéral court 
could not oust a state court of its jurisdiction which had already attache'd. 
It was there held that — ■ 

" Where the jurisdiction of a court, and the right of a plaintiff to prosecute 
his suit in it, hâve once attached, that right cannot be arrested or taken away 
by proceedlngs in another court. Thèse rules hâve their foundation, not 
merely in comity, but on necessity. For, if one may enjoin, the other may 
retort, and thus the parties be without remedy; being liable to process for 
contempt in one, if they dare to proceed in the other. Neither can one take 
propeily from the custody of the other by replevin, or any other process; for 
this would produce a conflict extremely embarrassing to the administration 
of justice." 

In Taylor v. Oarryl, 20 How. 583, the same doctrine is recognized and 
applied; and Chief Justice Taney, although dissenting from its appli- 
cation to the facts of that case, approved the principle, and states it 
with great clearness as one " universally recognized by courts of jus- 
tice, — thatis, between courtsof concurrent jurisdiction, — that the court 
that first obtains possession of the controversy, or of the property in 
dispute, must be aUowed to dispose of it finally, without interférence 
or interruption from -the co-ordinate court. And this ruleapplies where 
the concurrent jurisdictions are two courts of the United States; or two 
courts of a state ; or one of them the court of a state, and the other a 
court of the United States." . 

In Freeman v. Howe, 24 How. 450, the court, in referring to Taylor 
V. Carryl, say that the latter case decided "that according to the course 
of décision in the case of cohflicting authoritiea under a state and féd- 
éral process, and in order to avoid unseemly collision between them, 
the question as to which authority should for the time prevail did not 
dépend upon the rights of the respective parties to the property seized.— 
whether the one was paramount to the other, — but upon the question, 
which jurisdiction had first attached by the seizure and custody of the 
property tinder its process." 

See, also, Hagan v. Lucas, 10 Pet. 400; Biick v. CoJhath, 3 Wall. 
334; Krippendorf v. Hyde, 110 U. S. 276, 4 Sup. Ct. Rep. 27; Covell v. 
Heymun, 111 U. S. 176, 4 Sup. Ct. Rep. 355; HeidriUer v. Elkabeth 0. 
a Co., 112 u. s. 294, 5 Sup. Ct. Rep. 135. 

It is thus clear, from thèse authorities, that the superior court of 
Delaware, having first acquired custody of the property in dispute, and 
the plaintiff in the writ of foreign attachment having the right to pros- 
ecute his suit in that court, cannot be interrupted or interfered with 
in proceeding to a final disposition of the case by a process issued out 
of a fédéral court, or out of any other court of concurrent jurisdiction. 
There would be no escape from this conclusion even had the plaintilT 
in the replevin action been without any other redress. But he was not 
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without hîs remedy, and is not now, tinless he bas waîved his right. 
The state court is fully compétent to hear and détermine ail matters 
in dispute between thèse parties, in relation to the ownership or right 
of possession of the attached property ; or Melvin can still bring his ac- 
tion against the sheriff for a wrongful taking of his property. But he 
Cànnot maintain his présent action in this court. 
There must be judgment for the défendants. 



KoHN and others v. Ryan and others. 
. {Gwouit Court, 3. JD. Ibwa, O. D. June 11, 1887.) 

1. ASSTONMENT FOB THB BbNBPIT OF CRHDITOES— VALIDITT — HOW CONTESTBD. 

To secure a hearing on the validity of an assignment it is necessary that an 
indépendant process should be instituted, as by garnishment, or, if the inva- 
lidity is apparent on its face, by a bill in equity. The jurisdiction over such 
process to test the validity of the assignment is not limited to the court in 
which the assignée bas flled his bond and inventory, but exists in any court, 
State or fédéral, of otherwise compétent jurisdiction. 

8. SaME— GABNISSaMENT— CONFLICT DP JtJBISDICTIOlS-. 

A court of compétent jurisdiction, other than the one in which his bond and 
inventory are flled, will compel a voluntary assignée to respond to a writ of 
garnishment, if the property is not already within the possession or control 
of the court of concurrent jurisdiotion.i 

At Law. Motion to discharge garnishee. 
Lehman & Park, for plaintiff. 
Oumviins & Wright, for garnishee. 

Shiras, J. On the eighth day of February, 1887, this action waa 
commenced against the défendant Patrick Ryan to reeover the sum of 
$1,914.14 due on account for goods sold. A writ of attachment waa 
sued out, and served by garnishing Michael Ryan, who answers to the 
writ, setting forth that on the fifth day of February, 1887, Patrick Ryan 
executed to him a gênerai deed of assignment of his property for the 
benefit of creditors, under the provisions of the statute of lowa; that on 
said fifth day of February he accepted said trust, the deed of assign- 
ment having been properly recorded, and filed an inventory of the prop- 
erty in the district court of Guthrie county, lowa; that several parties, 
claiming liens on the assigned property, bave brought proceedings for 
the foreclosure thereof in said state court, where the same are now pend- 
ing; that said garnishee has in his hands some $6;700, realized from 
sales of the assigned property, the same being held by the garnishee sub- 
ject to the orders of said state court, to be by it distributed as provided 

'Eespecting confiict of jurisdiction between courts of co-ordinate jnrisdiction, see 
Melvin v. Eobinson, ante, 634; Senior v. Pierce, ante, 625; Connor v. Hanover Ins. Co., 
28 Ped. Eep. 553, and note; Doniestio & Foreign Miss. Soc. v. Hinnian, 13 Fed. Kep. 
165, and note; Davis v. Life Ass'n of America, 11 Fed. Eep. 781, and note. 
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by law; and that the gamishee bas not in his possession, or under bis 
control, any property of the défendant Patrick Ryan, save tbat wbich 
came into his bands by virtue of said deed of assignment. 

In support of the motion to be discharged, filed by the gamishee, it is 
argued, first, that the subject-matter of controversy, to-wit, the validity of 
the assignment, can only be beard and determined in the court having con- 
trol of the assignment proceedings, the contention being that the provis- 
ions of the statute requiring the assignée to file bond and inventory in 
the district court of the county, and giving that court fuU authority over 
the assignée, in effect confers upon that court exclusive jurisdiction over 
ail questions affecting the assignment. The statute of lowa does not 
create the right to make an assignment for the benefit of creditors. It 
simply recognizes, and in some particulars restricts, this right, and pro- 
vides the method by which the trust created by the deed sball be carried 
into effect. The debtor cannot, under the statute, be compelled to make 
an assignment, nor can the court, by any order or decree, obtain control 
over or possession of the debtor's property. The debtor can, by execut- 
ing a proper deed, convey his property in trust to an assignée, just as 
by the exécution of a will he can transfer the title to his property, at 
his death, to the exécuter named in his will. In both cases express 
trusts are created, and by the provisions of the state statutes the state 
court is clothed with power and authority to supervise and direct the ad- 
ministration of the trusts thus created. 

It bas never been held that the probate of the will in the proper state 
court, and the filing of a bond and inventory by the executor, confers 
upon that court the exclusive jurisdiction of the question of the validity 
of the wUl so filed. In Leighton v. Orr, 44 lowa, 680; Gûruth v. GUruth, 
40 lowa, 346; and Havelkk v. Havdick, 18 lowa, 414, — it is held by 
the suprême court of lowa that the filing and probate of a will in the 
county or circuit court did not deprive the district court of jurisdiction 
of an original proeeeding to annul and set aside a will; and in Gaines v. 
Faentes, 92 U. S. 10, it is held that where, by the statutes of the state, 
jurisdiction is vested in the state courts to entertain an independent pro- 
eeeding to test the validity of a will, the United States courts will hâve 
like jurisdiction, if the adversary parties are citizens of différent states. 

If the jurisdiction over estâtes and wills vested in the probate court of 
the states does not oust the jurisdiction of other courts over the ques- 
tion of the validity of the will, why sbôuld the control given to the dis- 
trict court of the state in cases of an assignment deprive ail other courts 
of jurisdiction over cases brought to test the validity of the assignment? 
The argument in support of the exclusive jurisdiction of the probate 
court is, in fact, much stronger than in cases of an assignment. Before 
a will can be probated, notice of the hearing must be given, and a con- 
test may be made by parties interested. 

Again, independent of statutory authority, a bill in equity will not 
lie to set aside a will, or annul probate thereof. Broderic¥s WiM, 21 
Wall. 508. In case of an assignment, the statutes of lowa do not pro- 
vide for a hearing upon the question of the exécution or validity of the 
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deed; and to secure a hearing upon thèse questions ît îs abâolutely neo- 
essary that an independent proceeding ahould be instituted, and, unless 
the invalidity of the deed is apparent on its face, ordinarily a bill in 
equity wéuld be the proper jnode of attack, especially if the title to 
realty is involved. The jurisdictipn over such independent proceeding, 
to test the validity of the assignment, is notlimited to the court in which 
the assignée bas filed his bond and inventory, but exists in any court, 
state or fédéral, of otherwise compétent jurisdiction. Van Patten v. Burr, 
52 lowa, 518, 3 N. W, Rep. 524; AcOer v. Ecker, 1 McCrary, 256, 2 
Fed. Rep. 126; Flmsher v. Gremwdd, 20 Fed. Rep. 547; Shdby v. Bacon, 
10 How. 66; Borer v. Qhapman, 7 Sup. Ct. Rep. 342. 

The second proposition submitted in support of the motion is that, 
admitting that the state court, baving statutory control of the assignment 
proceedings, bas not ipêo facto exclusive jurisdiction of the question of 
the validity of the assignment, nèvertheless the assignes and the assigned 
property are so completely under the control of the stàte court that a due 
regard to his position and obligations, and the comity existing between 
courts of concurrent jurisdiction, require the adoption of the rule that 
the United States courts will not compel an assignée to reâpond to a writ 
of garnishment, as be may thus be subjected to conflicting orders and 
judgments, and that in fact the assigned property is practically in the 
custody of the state court, and that the assignée should not be held to 
account, upon the process of garnishment, for property, or the proceeds 
thereof, which he is bound to distribute as directed by the state court. 

The gênerai rule that one court will not seek to take possessson of 
property already within the possession or control of a court of concur- 
rent jurisdiction is too well settled to need discussion. If a state court, 
through a receiver or administrator appointed by such court, or by levy 
of a writ issued to the sheriff or other executive officer of the court, 
bas taken possession of property, the United States court will not inter- 
fère with such possession. No better illustration of the rule followed by 
this court on this question can be found than in the case of Senior v. 
Pierce, ante, 625. It will be remembered, however, that, in cases of as- 
signments, possession of the property is not taken under or by virtue 
of any order or process of court. The assignée dérives title and pos- 
session from the voluntary deed and act of the assigner, and the state 
court Controls the exécution of the trust through its control over the 
assignée. If it be true that the United States court bas jurisdiction to 
entertain a bill in equity to set aside an assignment on the ground of 
fraud, then it must hâve the right to compel the assignée to appear to 
and answer such bill, or to submit to a decree by default; and, if this 
be true, then the assignée is liable to be subjected thereby to the same 
difficulties as may arise upon a garnishment. The fallacy in the posi- 
tion taken, lies in confounding the jurisdiction of the state court, over 
the exécution of the trust created by the deed of assignment, with the 
jurisdiction over the wholly distinct question of the validity of the deed 
of assignment. So far as it now appears, no proceeding to test the va- 
lidity of the assignment bas been brought in the state court, and there 
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Î8 nothing to prevent the United States court, at the snît of cîtizens of 
States other than lowa, from taking jurisdiction of this issue. 

The argument based upon the hardship to the assignée of subjecting 
him to the jurisdiction of the two courts at one and the same time ap- 
plies with equal force to a case in which the validity of the assignment 
ifl attacked by a bill in equity in the United States court as to a case of 
gamishment. The hardship, if any, lies, not in the mère mode of at- 
tackj but in the fact that the assignée is called upon to appear and dé- 
fend the validity of the assignment in a court other than that having con- 
trol of the exécution of the trust. That under the state practice a judg- 
ment or attachment creditor may question the validity of the assignment 
by either levying his writ upon the assigned goods, orby garnishing the 
assignée, will not be disputed. Why may not the same course be pur- 
8ued in the United States court. 

In Jaffrayv. McGehee, 107 U. S. 361, 2 Sup. Ct. Rep. 367, it appeared 
that the finn of Moss & Bell, doing Ijusiness in Arkansas, executed a 
gênerai assignment of ail their property for the benefit of creditors to one 
James M. Hudson, whb accepted the trust, gave bond, and filed an in- 
ventory of the property in the state court, this being donc on the twenty- 
first of December, 1878. The firm of McGehee, Snowden & Violett ob^ 
tained judgment in the United States circuit court against the assignors, 
and on the twelfth of January, 1S79, the marshal levied exécution on 
the property in the hands of the assignée. Certain other creditors filed a 
bill in the United States court, setting forth the exécution of the assign- 
ment, and praying that further proceedings upon exécution be enjoined, 
and the property be retumed to the assignée. Upon demurrer to the 
bill, the circuit court held that the assignment was void on its face, and 
dismissed thebiU, and on appeal the suprême court sustained the ruling. 

In Chittenden v. Brewster, 2 Wall. 191, a bill to set aside an assign- 
ment was filed in the United States court, and the suprême court sus- 
tained the same; holding that the filing thereof gave the complainant 
the first lien on the property, aJthough in fact the assignée had deliv- 
ered over the property to a reoeiver appointed in a proceeding brought 
in a state court, but not commenced until after the filing of the bill in 
the fédéral court. Under the doctrine of the decided cases, the true 
rule is that the filing of a bond and inventory in the state court by the 
assignée does not clothe that court with exclusive jurisdiction over the 
question of thp Validity of the assignment, nor is that question in fact 
put in issue in the usual proceedings had in executing the assignment. 
It is therefore open to creditors to attack the validity of the assignment 
by proper proceedings in any court of otherwise compétent jurisdic- 
tion. When thus properly attacked, the judgment or decree of the court 
upon the question of the validity of the assignment is legally binding 
upon ail parties to such proceeding. If in such a proceeding, the as- 
signée being a party thereto, it is adjudged that the deed of assignment 
is void as against creditors, it is the duty of the assignée to bring such 
adjudication to the knowledge of the court in charge of the exécution of 
the trust, and it will then become the duty of that court to give full 
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force and effect to such adjudication, so far as the samë may effect the 
proceedings before it, and in this way the assignée can be entirely pro- 
tected from any actual hardship. Upon the grounds, therefore, upon 
which the motion for a discharge of the garnishee has been based in 
argument, the same must be overruled. Whether the deed of assign- 
ment executed to the assignée can be attacked by making up an issue 
on the answer, or whether a bill in equity should be filed, is not consid- 
ered, as the question of the proper mode of presenting the issue has not 
been discussed. Motion is overruled. 



CooKE V. Bangs, Jr. 

(Oireuit Court, D. Minnesota. June Term, 1887.) 

Justice of Pbaob— Liabilitt fob Falsb Impbisonmbnt. 

Where a justice of tlie peace having power to commit for contempt, as In 
Minnesota, commits a person for contempt, and on such person being liber- 
ated on habeaa corpus recommits bim on a fresh warrant for the same oSense, 
such j ustice is not amenable to a civil action for f aise and malicious imprison- 
ment, though his action in making the second commitment was erroneous, 
and althouajh it is alleged that he acted maliciously. 

This was an action for false and malicious imprisonment brought by 
plaintiff against the défendant, who is a justice of the peace, residing at 
Glyndon, Minnesota. The complaint states that on April 8, 1885, the 
défendant, being a justice of the peace, did of his own motion, no com- 
plaint having been made by any person, falsely, maliciously, and with- 
out reasonable or probable cause, issue the foUowing false and pretended 
warrant for the arrest and appréhension of the plaintiff: 

State of Minnesota, Ootjnty of Clay — ss.: 

"The State of Minnesota to the Shertff or any Constable ofsaid County: 

" Whereas, has this day complained in writing to me on oath that 

, on the twenty-eighth day of October, A. D. 1884, at Glyndon, in said 

county, H. Dell Cooke, on being required to sign a recognizance to appear at 
the next term of the district court for the county of Clay, did beg to be ex- 
oused from the same, and did agrée to consult with the county attorney of said 
county as to the necessity of his being présent at said term of said court, and 
did agrée to report to me, by a note from the said county attorney, the resuit 
of said consultation, the intention of this court being to excuse him from sign- 
ing the recognizance only in case of direct permission of said county attorney; 
and whereas, said Cooke did fail to report the resuit of any such visit to me, 
but, instead, did leave the state privately, and without signing the said recog- 
nizance: now, therefore, the said Cooke is charged by me with criminal con- 
tempt against the form of the statute in such case made and proviided, and 
against the peace and dignity of the state of Minnesota. Now, therefore, you 
are commanded forthwith to apprehend the said H. Dell Cooke, and bring him 
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before me, to be dealt with according to law, apd you are also commanded to 
suramon material witnesses in said complaint to appear and testify concerning 
the same. 

"Griven under my hand this eighth day of April, 1885. 

"William H. Bangs, Jv., Justice of the Peace." 

— That by virtue of said warrant the plaintiff was arrested, brought before 
this défendant, and, without hearing any évidence, the défendant imposed 
a fine agaiiist plaintiff of $24.30, including costs; and in default of pay- 
ment adjudged that he be confined in the county jail for two days; and 
that, on his refusai to pay said iine, plaintiff was taken to Moorhead, in 
charge of an officer, and imprisoned in the county jail of Clay county for 
24 hours. That at the expiration of that time he was taken before a 
court commissioner on a writ of habeas corpus, wbo, after due hearing, 
adjudged and determined that the charge against this plaintiff was false, 
sham, illégal, and void, and that plaintiff be thenand there discharged 
from castody, fuUy acquitted, and that said prosecution is whoUy ended 
and determined. For a second cause of action, 'plaintiff allèges that on 
the fifth day of June, 1885, the défendant issuéd another commitment, 
for the same charge and judgment as before, authorizing this plaintiff to 
be; imprisoned in the county jail for the space of two days, and by virtue 
thereof he was imprisoned in the couaty jail for the space of 12 hours; 
and on the sixth day of June, 1885, on another writ oî Jiaheas corpus, was 
examined before said court commissioner, who, after hearing the case, 
adjudged and determined that said arrest and imprisonment were ma- 
licious, illégal, and void, and then and there ordered the plaintiff to be 
discharged out of custody, fuUy acquitted, and that the said last prosecu- 
tioij is whoUy ended and determined. The défendant answered, deny- 
ing malice, and justifying his actions in the premises. The case came 
on for trial, and with a jury, and the défendant objeçted to any évidence 
being introduced tending to show malice on ihe part of the défendant, 
on the ground that no action would lie against a justice of the peace who 
was acting within his jurisdiction, even if malice were shown to exist. 

0. Mosness and C. È. Davis, for Cooke, plaintiff, and appellant. 

F. D. Larrabee and Gordon E. Cole, for appellee. i 

Beewer, J. The question which was argaed and submitted is one of 
great public importance, and that question is this: Under what cir- 
cumstances can a justice of the peace be held liable to a civil action for 
damages for an act done by him in his capacitj' as justice of the peace? 
Nothing is more important in any country than an independent judiciary; 
and nowhere is it so important, so absolutely essential, as under a popular 
government. No man can be a good judge who does not feel perfeotly 
free to follow the dictâtes of his own judgment wheresoever they may 
lead him. And in a country where the people rule, and where popular 
clamor is apt to sway the multitude, nothing is more important than 
that the judges should be kept as independent as possible. And it is 
universal expérience, and the single voice of the law-books, that one 
thing essential to their independence is that they should not be exposed 
v.SlF.no.ll— 41 
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to a privaté action for damages for anything that they may do as judges. 
It goes withoùt saying that no man would feel free if he knew that, the 
moment that his décision nyas repdered, the party aggrieved, (for one 
party is always defeated,),construing his judgment to be based upon 
malice, or tô be founded upon corruption, could bring him into the next 
court, and itiSte him answer to an action for damages. And the same 
reasous for according that protection to a judge of a superior court exists 
in respect to à justice of the pèace; It is true that their jurisdiction is 
limited:,'-,bnt they stànd nearer to the people than the judges of the su- 
perio^cotifts,,àhd are 'more lîable to be influenced by popular feeling; 
and it îy tlierefore evenrnore important that the rule should be enforced 
so that théy may be àpcorded that immunity from suit whi^h will iead 
to indepèridéncé of actioh, Nor is there any danger that this immunity 
from suite for damages will leave the judges superior to the law, or aa 
feeling t^iat th^ are above the law, and not amenable tO it. There is 
ample pirô'téçtidn and gilaranty against misconduct on the part of a 
judicial ôffîcér, be he high or low. 

In théjfirstpliacé, there is no ofBcer with respect to whose integrity 
and charaçter thè people in this country are more particular Ihan they 
are in reSpteCt'tô that of a judge. The people ihsist upon purity of life 
and intégi-ity of feharacter iû the incumbent of that office, and they are 
as jealoijis bf 'thàt;as of any other riight. A mSn may vote for a person 
for some* office àboùt whose integrity of life he may hâve doubt, but 
he is yejy loth 'to place a man in any judicial position as to whose 
integrity ofçharàèter hehas even a suspicion. Not only that, but the 
moment thât bne holding a judicial office is suspected of corruption, or 
of being actù^tedby malice,' lie becomesvery rapidly socially ostra- 
cized. Whénever thë suspicion attaches, it is as ruinons to him as 
when a ëuspfidion bf Want of Chastity attaches to a woman. Again, he 
is just as amehablé tothe criminal law as any private citizen. There is 
no judge, from the judge 6f the suprême court of the United States at 
Washington, to a justice Ofthôpeace in the smallest township of the 
state, who, actihg on any judicial matter from corruption or from malice, 
but becomes amenable to thë 'criminal law the safaie as any other man, 
and may also be removed from office by proper proceedings. So there 
is no danger ôfjddges as a class feeling that they are above the law, or 
becoming iridependent of the law, 'ot indiffèrent to the rights of others. 
This rule, whîeh is foùnded on expérience, is upheld with uniformity by 
the authoritieS' sa far as superior courte are concerned. There is scarcely 
a dissehtin'^ vbice in ail the long storj* tbat has been told in the history 
of the coïnQioii law. ' With respect to ail judicial offiCers, — -justices of the 
pèace, ae well as judges of the higher courts, — thè settled law of the ëu- 
preme court 6f tte 'United States, and I think the plain intimation of 
the suprèïrïè dourt of this statè, iS that, where they act within their juris- 
diction, they aire iiot amenable to any civiL action for damages. No 
matter what their motives niay be, they cannot be inquired into. 

In the caié'Of RandaMv. Brigham,7 WaU. 635, the court says: "Now, 
it is a genérailprinciple, applicable to ail judicial officers, that they are 
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notliable to a bivil fectiori fôr'àny:|udicial act dottC' wïfchîn thèir juris- 
diction." ! , , 

A more extensive discussion of the question appears in the case of 
Bradley v. Fisher, 13 Wall. 335, where fche court go a step further, and 
hold that judges of courts of reodrd of superior or gênerai jurisdiCtion 
are not liable to civil actions for their judicial acts, evën when suûh actâ 
are in excess of their jtirisdiction, and are allèged to hâve been doné 
maliciously or cortuptly. This Ivas ail that it was heCégsary to décide,' 
because the défendant vf^s a judgeof a superior court, In,,tha,t ca^ 
there is a yery careful exposition of the reasons which; underlie the rule; 
and that the courti affirm, both in the case of Bandallv. Brîgham, and 
in the case which I hâve just cited, the rule that justicesj as well as ail 
other judicial officers, a:re exempt frôm lîability td an action for damages 
for acts dône wîthiri their jùrisdiction, is made clearer by the dissenting 
opinion of Mr. Justice ,p avis, with whom concurred Mr. Justice Clif- 
fobd: ' 

"I agrée that judicial offleers are exempt from responsibility in a civil àfr' 
tion for ail their judicial acts in respect to matters o£ controversy within their 
jurisdiction. I agrée, further, that judges of Superior or gênerai authori*y 
areequally exempt from liability, even when they hâve exceetied their juris- 
diction, unless the acts complained of were done maliciously or corruptly. 
But I dissent from the rule laid down by the majorityof tbe court, that a 
judge is exempt from liability in a case like the présent, where it is alleged, 
hot only that his prooeeding was in excess of jurisdiction, but that he acted 
maliciously and corruptly." 

He dissented albne upon that proposition. 

In the suprême court of this state, against the judge of a court of 
record, it is true, in the case of Steioart.y. Cooley, 23 Minn. 350, it was 
held thàt "no private action could be maintained upon any of thèse acts, 
décisions, 6r omissions, however erroneous they may hâve been, or by 
TiVhatever motives prômpted. An independent judiciary is justly re- 
garded as essential to the public welfare and the best interests of society. 
Hence the doctrine has become settled that for acts done in the exercise 
of judicial authority, clearly conferred, an officer or judge shall not bé 
held liable to any one in a civil action, so that he may feel free to act upon 
his own convictions, uninfluenced by any fear or appréhension of consé- 
quences Personal to hiniself." Obviously, they do not limit it to judges 
of a court of record, for they say, "an officer or judge;" so, whatever may 
be the décisions elsewhere, or other expressions of opinion, I think it is 
settled law for this court that no judge is amenable to a civil action for 
damages fOr an act done within his jurisdiction, no matter how malicious 
or corrupt maj' hâve bëen his motivés. 

But the further question arises as to the rule when an act of a jus- 
tice of the peace ié'în excess of his jurisdiction, and done maliciously. 
Can he, in such a case, be made amenable to a private action for dam- 
ages? Hère, thë aùthorities are far from being in accord. I fihd no 
ex;press adjudication on this question in the suprême court of the United 
States. A distinction should be but has not always been drawn, and 
that is between a caSe where a justice of the peace is acting simply in 
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eXceSs ôf îiis jurisdiction, and one in whidb he attempts to act in re- 
spect to a subject-matter of which he clearly has no jurisdiction. That 
distinction is noticed in this case of Bradley v. I^ïsher, supra, and it is 
tery important to be borne in mind: 

"A diatiaction must be hère observed between excess of jurisdiction and a 
clear absence of ail jurisdiction; over the subject-matter. ■ Where there is 
clearly no jurisdiction over the subject-matter, any authority exercised is a 
usurped authority ; and for the exercise of such authority, when the want of 
jurisdiction is knownto the judge, no excuse is permissiblè. But where ju- 
risdictioTi over the subject-matter is invested by làw in the judge, or in the 
court whîch^he holds, the manner and extent in which the jurisdiction shall 
• beexerciàed are generally as much questions for his détermination as any 
other question involved in the case, although upon the cprrectness of his dé- 
termination ip thèse particulars the validityof his judgment may dépend. 
Thus, if a probate court, invested only with authority over wills, and the set- 
tlement of estâtes pf deceased persons, should proceed to try parties for public 
offenses, jurisdiction over the subject of offenses béing entirely wanting in 
the court, and this being necessarily known to its jddge, his commission 
would afford no, protection to him in the exercise of the usurped authority. 
But if, on the other hand, the judge of a criminal court, invested with gên- 
erai criminal jurisdiction over offenses committed witbin a certain district, 
should hold a particular act to be a public offense, which is not by the law 
made an offense» and proceed toarrest and trial of the party charged with such 
act, orshould sentence the party convicted to agreater punishment than that 
authorized by the law, upon its proper construction, no personal liability to 
civil action for such acts would attach to the judge, although thoseacts would 
be in excess of his jurisdiction, or of the jurisdiction of the court held by him; 
for thèse are particulars for his judicial considération, whenever his gênerai 
jurisdiction over the subject-matter is invoked. Indeed, soine of the most 
diflacult aiïd embarrassing questions which a judicial offlcCr is called upon to 
consider and détermine relate to his jurisdiction, or that of the court held by 
him, or the manner In which the jurisdiction shall be exercised. And the 
same principle of exemptipn f roin liability which obtains for errors committed 
in the ordinary prosecution of a suit where there is jurisdiction of both sub- 
ject and person, appliés in cases of this kind. and for the same reasons." 

Many other illustrations may be suggested. A justiqe of the peace in 
most States, and I présume in this, has no jurisdiction to try a man for 
felony, or to sentence to the penitentiary. That ia a subject-matter 
which is entirely outside of his jurisdiction. If he assumes to try a 
man for manslaughter, and sentences him to the penitentiary, he is pro- 
ceeding in a direction which is entirely outside of the scope of his juris- 
diction. On the other hand, he may hâve jurisdiction of assaults and 
batteries,. and does in moststates. Suppose he proceeds to try a man 
cha.rged with assault and battery, and suppose, in fact, the assault and 
battery was committed outside of the county over which his jurisdiction 
extends; then, although his judgment would be erroneous, and in excess 
of his jurisdiction, yet, having jurisdiction of the subject-matter of as- 
sault and battery, and of the person of the défendant, it lies with him to 
détermine whether such particular assault and battery cornes within his 
jurisdiction; and his détermination, though erroneous, oughtnotto sub- 
ject him to an action for damages. He has jurisdiction of the subject-mat- 
ter, andit is for him to détermine whether the caseis within hisjurisdic- 
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tion. He has the right to détermine the question; and although he may 
détermine wrongly, and although it may be a case which does not come 
within the limitation of his jurisdiction, and although he may hâve ex- 
ceeded his authority, yet he had the power and the right to détermine 
whether or no he had that jurisdiction, and it cannot he said to be a 
case wherein the entire subject-matter was outside of his jurisdiction. 
: In two cases cited, which I hâve examined with some care, — the cases 
of Rutherford v. Holmes, 66 N. Y. 368, and of Vaughn v. Congdon, 56 
Vt. 111, in both of which cases there was a dissenting opinion, — thema- 
jority of the court failed, as it seems to me, to recognize or appreciate 
that distinction. In the latter case, the complaint filed before the jus- 
tice charged an offense barred by the statute of limitations, and the ma- 
jority of the court held that the act of the justice in issuing the warrant 
was beyond his jurisdiction, and that he was liable for damages. Mr. 
Justice: PowBES, in his dissenting opinion, draws this distinction very 
clearly and justly, and holds that, where a complaint was filed before a 
justice of thepeace charging an offense whose gênerai nature was within 
his jurisdiction, it was for him to détermine whether that particular of- 
fense was cognizable by him, and that for any error on his part in that 
respect he ought not to be held liable. There is a very long citation of 
authorities in the discussion of the principle in that dissenting opinion. 
I think that distinction becomes important in this case. This is in 
some respects not unlike the case of Rutherford v. Holmes, 66 N. Y. supra, 
where a justice of the peace adjudged a person in contempt, and the ma- 
jority of the court held him amenable to an action for damages because 
he erred in that particular matter in adjudging 4";ïS party guilty of con- 
tempt, and committing him. Two judges there dissented. 

A justice of the peace had power at the common law, and has power 
underyourstatutes, topunish for contempt. Now, if the statutes took 
away from him ail power to punish for contempt, then it might well be 
argued thd,t, if he attempted to exercise that power, he was proceeding 
în a matter oyer which he had no jurisdiction. The entire subject-mat- 
ter was taken from ;hjm. He was usurping authority just as plainly as 
if he w^ere trying a man for murder. But where, by clear authority 
coming down from the common law, and under ail the limitations im- 
posed by your statutes, he has power to détermine whether a man is 
guilty of contempt through disobedienceof his légal orders and processes, 
then, if he détermine that question, it cannot be said that he is walking 
in territory over which he has no jurisdiction, but only that he iS at- 
tempting to détermine whether the particular case is one which brings 
the party within the scope of the law. Whether he détermines rightly 
or wrongly, — whether he is mistaken or not, — he has determined the 
question of jurisdiction judicially, having jurisdiction over the subject- 
matter, and that this party was in contempt; and, having made such ju- 
dicial détermination, I see no reason or principle why he may not be 
accorded the immunity which is accorded to any other judicial ofScer. 
Of course, it becomes a very close question when you come to the 
second count in this complaint; for there it is charged that after the 
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habeas corpus: had beenissned, and the plaintiff dischargèd, a second 
warrant of commitment was issued, and the plaintiff again incarcerated; 
and the claim is made, and forcibly made, that such an act on the part 
of the justice was a clear invasion of the privilèges which are sacredly 
guarantied to the individual under the writ, of habeas corpus. It is very 
doubtful whethér this action of this justice was not in respect to a sub- 
ject-matter over which he had no jurisdiction; and yet, while it is doubt- 
ful, Istill'think that: the protection which should be accorded to him 
goes with him in that respect.: The writ of habeas corpiis lies to discharge 
a person from any ill^al imprisùnment. It may be illégal because the 
writ which. the officer holds is technically déficient; it may be illégal be- 
cause the proceedings of the court which ordered the commitment are so 
•far irregular that they cannot be sustained; or it may be because the 
officer or judge who issiied the commitment had no power in the prem- 
ises. Whenla party is jlischarged while under commitment, the judge 
who. in the first instance issued that commitment may hâve the power to 
inquireupon what the discharge was granted, and to détermine whether 
the case is onewhere a second warrant should issue. 

As I suggested during the argument, if a man is convicted, in a court 
of proper jurisdiction, of the crime of manslaughter, and ail the proceed- 
ings in court down to thé judgment are regular, but the mittimiis which 
is issued is technically déficient, in that the seal of the court is not afiixed. 
to the writ, a wiit oi habeas corpiis may discharge the prisoner from that 
confinement; but would it, even if the judge issuing the writ of habeas 
corpus should hoU that it released hira from the whole burden of that 
sentence, — ^^would it preyent the trial court from iësuing a new commit- 
ment, with the seal of the court attached, based upon the judgment 
already entered, and sending the défendant to the penitentiary? A 
trial court, the court which issued the commitment, may not in ail cases 
be absolutely debarred, from the mère fact that a party is dischargèd 
upon habeas corpus, from the power of inquiring into and determining 
whether the case is one in which a second writ of commitment can issue. 
At least, his action in that respect cannot be held to be in respect to a 
matter over which he clearly had no jurisdiction. Of course, the officer 
arresting a party cannot arrest him upon that first writ, because it has 
been exhausted, — it has become functus officio; but the trial court may 
hâve the right to inquire whether the circum stances are such that a new 
commitment shall issue. > 

The défendant in this case^ in issuing this second warrant, I think, 
clearly acted erroneously. But the proceeding, although erroneous, Was 
within the limits of a jurisdiction vested in him, for he had jurisdiction 
over the matter of contempt; and it seems to me that the public policy 
which requires an independent judiciary compels that he should be held 
not amenable to a civil action for damages. The objection to the intro- 
duction, of the testimony is sustained. 
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LiBBY and others v. Ceossley and othera. 
{CircuU Court, D. Maesaehusettt. July 29, 1887.) 

PKAtTDTrLBNT CONVETANCES— InDEBTEDÏîESS— GABNISHMENT. 

A debtor assigned to his four brothers, to wh.om it waa claîmed he owed 
about $57,700, an unsettled claim for fire insurance money, for an expressed 
considération of $60,000, the différence between the two àmounts being made 
up by cash contributed in varying sums by the several brothers. The broth- 
ers. who were ail under 40 years of âge, were mechanics, worlfing for wages 
which were large, but hardly sufflcient to enable thenk to maintain themselves, 
and to accumulate so much money, Afterwards thé clàim again&t the insur- 
ance companies was flxed by settlement at $57,500. Held, in a controversy 
between the brothers and an attaching créditer, whose claim was due when 
the assignment was made, that, altbough the testimony was open to suspi- 
cion, yeti being uncontradiCted, the hona fidea of the transaction was estab- 
lished, and that the assignées should take the fund. 

At Law. 

Jm. McKeen ând Oliver d Stevens, for plaintiff. 

Thomas Hillis and John Hiliw, for claimants. 

Cabpenter, J. This action was brought by attachment of the funds 
of the défendant Crossley in the possession of certain insurance compa- 
nies, who hâve answered, disclosing funds which hâve since, by settle- 
ment, been asCertained to amount to $57,500, and also disclosing the 
fact that they hâve been notified of an assignment of the funds. The 
assignées were then cited in, and the case haa now been heard on the 
question of charging the trustées. 

The writ in this case was served by attachment, April 2, 1886. The 
assignment was made January 8, 1885, and, for a considération of $60,- 
000, purports to assign ail sums of money due from the companies who 
are served as trustées in this action. The assignées, who hère appeaf as 
claimants, are brothers of the défendant. It appears by the testimony 
that, on the day the assignment was made, the défendant was indebted 
to his brothers for varions advances of money theretofore made, and for 
interest thereon, amounting in the whole to $57,772.77; and that on 
that day they paid him in cash, in varions sums contributed by each of 
them, an amount sufRcient to bring the sum up to $60,000, and took 
from him the assignment. The plaintiffs contend that this assignment 
is void, because it was madeto hinder, delay, and defraud creditors. 

At the tîme of the assignment, as is àscertained by the judgment in 
this case, the défendant was indebted to the plaintiffs for a sum above 
$12,000. , This claim appears to hâve been in dispute, but, for the pur- 
pose ôfthiâ discussion, I think it|tïiust l^eassumed that th;ere.wasa valid 
debt. On the other hand, he was indebted to his brothers in a sum 
abovb $50,000, besides interest: Under thèse circumstances, I am not 
prepared io say tbat the transaction was^ other than a préférence of one 
créditer over another, and therefore not within the statute of Elizabeth 
against fraudulent conveyances. I bave therefore reached the conclusion 
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that tlie cîaimants are entitled to this fund. I base this conclusion on a 
finding, as stated above, of the facts as to the doings and intentions of 
the parties preceding and atlending the exécution of the assignment. 

This finding is in accordance with the testimony of the cîaimants, but 
I bave had much difficulty in coming to the conclusion that a judgtnent 
ought to be based on their testimony. Three of the cîaimants bave 
worked as foremen or superintendents in the business of dyeing. One 
is in imperfect health, and has apparently worked as a journeyman at 
the same trade. None of them had reached 40 years of âge at the time 
of the assigriment. It seems improbable that they should bave accumu- 
lated so large a sum of money in the time hère statèd, besides paying 
their expenaes of living, and accumulating, as I understand some of 
them to say, other property . But it is to be observed that three of them 
bave receivéd large pay, and, for ail that appears, may haye lived at 
very small expense. The statement of the sum said to bave been loaned 
by Isaac Crossley Jr. , seems especially open to suspicion, since bis health 
appears to hâve been such that he has not thought it prudent to take the 
care of bis own money, -but has depended on one of bis brothers to ren- 
der that service for him. But their testimony is not contradicted, and 
I am not prepared to say it is not true. 

It seems, also, an unusual contract to pay so large a sum as is hère 
named for a claim for insurance which was tben disputed and was in 
litigation. But it appears that the claimalats were assured by counsel 
that the validity of the claim, would undoubtedly be established by the 
courts. They might therefore, perhaps, proceed under the supposition 
that the only risk in the raatter related to the amount to be recovered. 
Considering that they had a large sum at stake, and that the purchase 
oiFered the ônly présent chance of obtaining payment, I cannot say it is 
impossible that they should agrée to take the chances as to the amount, 
of the fund which they should receivè. 

An order will be fnade that the trustées be discharged. 



ScHLESiNGER V. Aeline and ôthers. 

{Ormît Court, S. D. Qeorgia, W. D. June 37, 1887.) 

. Nbgotiablh Instrument — Whatis — Stipulation foe Costs and Attoe- 
nby's Fbbs. 

A promise to pay in thèse words: "Four monthg after date we promise to 
pay to the order of M. Nussbaum & Co., 1589.46, for value receivéd, payable at 

the Exchange Bank, Maçon, Qa., with interest from March , atthe rate of 

eight per cent, per annum, with ail costs of collection, incjnding ten per cent, 
attbrney's fées. [Signed] T. C. Aelinb & Co.,"— isnegotiable by the law- 
merchant. The conflioting authorities upon the question of negotiability, as 
afifected by the présence of stipulations to pay costs, attorney's fées, etc., 
cited.' 

' See note at end of case. 



SCHLESINGER V. AELINE. 649 

2. Samç. 

The tendencies of the courts hâve been to enlarge tne rule as to negotiabil- 
ity ; and stipulations which do not render uncertain the amount to be paid, or 
the time of payment, but whicb tend to increase the value of the instrument, 
do not impair îts negotiability. 

3. Same— Waivbr of Exemption. 

Nor does a waiver of state homestead or exemption laws impair the nego- 
tiability.i 
{Syllabus by the Court.) 

Action on Promissory Notes. 
iZïH & Harrié, for plaintiff. 
Déssau & Barûett, for défendant. 

Speee, J. The plaintiff brings hîs action on a promissory note writ- 
ten in the folio wing language: 

"Four months at'ter date we prpmise to pay to the order of M. Nussbaum 
& Gp., $539.46, for value received', payable at the Exchange Bank, Maçon, 

Ga., with interest from March , at the rate of eight per cent, per annum, 

witi ail costa of collection, incltlding ten per cent, attôrney's fées. 

[Signed] "T. G. Abuke & Go." 

The plaintiff, who sues as indorsee, having taken the note by assign- 
ment frôm Nussbaum who was the payée, is a non-resident of this state, 
but Niissbaum résides hère. The défendants demur to the déclaration, 
and to the jurisdiction of,the court, because the suit is by an assignée, 
when the assigner c6uld' not hâve sued because of his résidence in the 
same state with the défendants, and insist that the note sued on is not 
negotiable by the law-merchant, because it contains à provision that the 
maker shall pay allcosts of èoUection, including 10 per cent, attôrney's 
fées. It is conceded, of course, under the circûmstances, that we hâve 
no jurisdiction of the action unless the note is negotiable by the law- 
merchant. The demurrer présents a question upon which the décisions 
of the courts hâve been very couflicting. 

A promissory note, or note of hand, as it is often called, is an open 
promise in writing by one person to pay to another person, or to his 
order, or tobearer, a specified sum of money absolutely and ataU events. 
Daniel, îTeg. Inst. § 28. "In order to fuïfill the définition given, the 
paper must carry its full history on its face, and embrace the foUowing 
reqliisites: Mrst, it must be open, — that is, unsealed; second, the en- 
gagement to pay must be certain; third, the fact of payment must be 
certain; fourth, the amount to be paid must be certain; fifth, the médium 
of payméht must be money; sixth, the cohtract must be only for the pay- 
ment of money; and, seventh, it is essential to the opération of the in- 
strument that it should be delivered." Daniel, Neg. Inst. § 30. 

The défendants insist in this case that two requisites are Wanting: (1) 
That the amount to be paid is uncertain; and (2) the contract contains 
stipulations Other than for the payment of money. 

The détendants ëtrongly rely on Smith v. Nightingcdè, 2 Starkie, N. P. 

•See Cayuga Co. Nat. Bank v. Purdy, (Mich.) 22 N. W. Kep. 93. 
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375, where Lord Ellenboeough held that an instrument whereîn the 
promise "to pay J. S. the siim of sixty-five pounds or lawful interest 
for the sarae, and ail other sums which should be due to him," was not 
a promissory note. Byles, Bills, 147. This is clearly indefinite. Lord 
Kenyon in Carlos v. Fanœurt, 5 Term R. 483, observed: 

"it would perplex commercial transactions if paper ëecurities of this kind 
were issued into the world incumbered with conditions and contingencies, and 
if the person to whom they were offered in negotiation wére obligea to in- 
quire when thèse uncertain events would probably be reduced to a certainty. " 

Défendants also cite Thompson v. Shan, 23 Wend. 71, to show that a 
promise to pay a certain sum in Canada monèy is not negotiable, abd 
1 Pars. Notes & B. 37, where it is declaréd the maxim id certum est, quod 
certum reddipotest, has no application to the question of negotiability by 
the làw-iûérchant, is also cited. 

In Ayreyv. Feamddes, 4 Mees & W. 168, Parke, B., held that the 
words, "and ail fines according to ruie," destroyed the negotiability. 
That eminent judge makes it plain, however, that thé \(^Qrd " fines " might 
import pecuniary fineSj and forfeitures, and was altogethér indefinite. 

Leading Gasea upon Bills of Bxchangeand Promissory Notes, by Red- 
fiejd & Bigelpw, page 10, is cited, for the dissenting, opinion of Camp- 
bell, J.,; in Baxter v. Stewart, ,4 Sneed, 213; and Sughitty. Johnsmi, 28 
Fed. Rep. 805, is cited for the opinion of Judge Brewee, who holds 
that a note, is rendered non-flegotiable by the incorporation therein of 
an agreen^ept to pay the sum named, "with exqhahge." This case, 
however, ^is overbprne by the mass pf authority cited by Mr. Daniel in 
his admirable work on Negotiable Instruments, § 54, and note. 

Iji Mrst Nai, Banh ofMew Windsor v. Synum, 84 If. C. 24, reported 
in 37 Amer! Rep., 6Ô4:, the counsel fées and expensés of collection were 
promised, but were left altogether uncertain, and the time of payment, 
which is çtlso irnportant, was left to the option of thé payées. There the 
note was held non-negotiable. i , ,. 

In First Nat, Bank of Stillwater v.Jjarsm, 6oVis.^06, 19 N. W. Rep. 
67 , it is depided squarely for the défendants that a provision for the pay- 
ment of ilO per, ,cent. attorney's fées for collection destroys the negotia- 
bility of,the npte; and this décision is placed uppn the authority of the 
opinion pf-Ji^i',' Justice Shaeswood, in TFboi^s v. North, 84 Pa. St. 407, 
and ilaryiand F.l^ M. Co. y. Èewrmn, 60 Md. 584, 45 Amer. Rep. 750. 

Justice Shabswood had to consider a 5 per cent, attorney's fee, and 
he intimât^ tbat.it is possible the attprney rnight ask more, rendering 
the amount promised uncertain. It seems, however, the maker would 
not be liablp for siich excess., In the Marjdand case, which, from the 
high character of the court, îs entitled to very careful considération, the 
promise va§ tp pay ail costs and charges for coUecting thé same, with 
,interest,,andibe.çi.uthoritiesj3roand con are coUated. with the usual fair- 
ness of thât disiinguished tribunal. The court there déclares "the cost 
and chargea of collection could never with accuracy be knbwh ùntil, the 
collection had béen made complète; ànd hence, by coupling the certain 
sum mentioned in the note with that which is uncertain, and treating 
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the note as an entîre contraetj it îs for an unascertaiûecl sum, and there- 
fore uncërtain on its face as to the àmount prbmised to bè paid. This, 
as we hâve seen, is hot allowablè in notes intended. to be negotiable." 
Hère the terms "costs and chaires" were apparently understood by the 
court and counsel to mean ail the expenses of the litigation. 

It -will be, however, perceived that ail of thèse cases, except that from 
Wisconsin, are distingnishable from the note before us. Hère the prom- 
ise is to pay 10 per cent, attorney's fées. This I think is definite and 
fixed, 80 far as the maker of the note is or can be afifected, and the word 
"costs" imports the expenses of the suit which may be recovered by law 
from the losing party. Bouv. Law Diet. tit. "Costs." This being the 
proper construction the words are merely surplusage, because it foUows 
neeessarily that, in case of suit, the costs at law fall upon the losing 
party. See Davis v. State, 33 Ga. 531; Wetherbee v. Kustm-er, 41 Mich. 
359, 2 N. W. Rep. 45. 

It follows, then, that the amount promised by the note is definite and 
fixed; the promise of the makers to pay 10 per cent, attorney's fées ex- 
dudes the possibility that they could be held to pay more or less than 
that amount. 

Thé note éian very well represènt money efPectually, and there is no 
chance of mistake as to thé amount of money of which it takes the place 
and performs the fonction, and this perfects its negotiability. 

Mr; Daniel, in his work on Negotiable Instruments, before quoted, 
page 73, argues that when the amount of fées is fixed by a certain per- 
centage or certain sum, as,in maiiy cases, the objection to the negotia- 
bility of the paper becomes exceedingly technical and sophistical, and 
it is only when their amount is left undetermined that such objection 
se«ns to be forcible. See, also, Adams v. Addington, 16 Fed. Rep. 89. 
The waiver of exemption and hpmestead in the note does not affect the 
amount or the time of payment, and therefore does not affect negotiabil- 
ity. Zimmerman v. Anderson, 67 Pa. St. 421; Daniel, Neg. Inst. § 61 
etseq. !,,,,,'-■ 

t think ail the tendencies of law hâve been to enlarge the rules relating 
to the negotiability of promissory notes. It was, strenUously denied by 
Lord HoLT that they Were negotiable at ail at common law, and he said 
that the effort to place them on the same footing as bills of exchange 
"proceeded.from the obstiuacy and opinionativeness of the merchants, 
who were endeavoring to set the law of Lombard street above the law of 
Westminster Hall." The merchants, however, had their way, and par- 
liament put promissory notes on the same footing with bills of exchange 
in the time of Queen Anne, (1705.) 

In this case I am the more inclined to hold the instrument negotiable, 
and'maintain the jurisdiction of the court, in the absence of contrpUing 
authojlity to the contrary, because upon principle it would seem that, 
wJiere there are stipulations which provide for the payment of a fixed 
and ctertîiin pet cent, for attorney's fées, and a waiver of those exemp- 
tions which tend to delay and defeat payment, such stipulations and 
waivers largely enhance the value of the note, which is, after ail, a main 
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élément of negotiability, and there is no reason, save the authorîty of 
certain state courts, why the fédéral courts should deny to suitors other- 
wise compétent to sue the right to coUect thèse demands now so numer- 
ous in the national tribunals. Besides, this is a question of gênerai com- 
mercial law, and the fédéral courts are controUed by the gênerai prin- 
ciples of jurisprudence, and are not bound by the décisions of the courts 
of the state even where the fédéral court is held. 
For thèse reasons the demurrer is overruled. 

, NOTE. 

NKGOTiABiLiTï-i-ATroRNBY's FsES. A Stipulation to pay a reasonaMe attomey's fee 
in case a promiasory note or other oontract is not performed acoording to its terms, and 
the party entitled to demand si^ch performance ia compelled to enforce it by law, is just 
and valid. Wilson Sewing-Maehiné Co. v. Morenq, 7 Ped. Eep. 806; Johnston Harv- 
ester Co. v. Clark, (Minn.) 15 N. W. Hep. 252.. A promissory note coiitaining sucb a 
provision is negotiable under the law-merchant. Adams v. Addingtpn, 16 Fed. Eep. 89. 
Indorsers are liable for the payaient of stipulated attorney's feès îh casé suit should be 
instituted 'ftsr the payaient of the note, ■- Bajilj of British N. A. v. EUis, 2 JPed. Eep. 44. 

Such stipulations bave been held ;to/Jestroy the negotiability of the note. Dakota, 
Garretson v. Purdy, 14 N. "W. Eep. 100, Minnesota, Hardin v. Oison, 14 Fed. Eep. 705 ; 
Jones V-. Radat«,'6 N. W. Eep. 800. WisconsHi, First Nat. BaUk v. Larsen, 19 N. W. 

Eep. 67. , !, .; ;■ 

But it bas been held that a stipulation in ^ promissory note to pay a reasqnable at- 
tomey's fee for institnting a suit on thé note, in addition to légal interest, is unaùthor- 
ized by law, and void. Dow v. tTpdike, (Neb.) 7 N. W. Eep. 857. A provision in a 
promissory note "to pay an attorney's fee of 10 per cent, on the aocount due if suit is 
brought to enforce payment, for use of thë attorney bringing the suit," is a stipulation 
for a penalty of forfeiture, and tends tô the oppression of thedebtor; is a cover for 
usury, and is without considération ?,i)d cpntrary to public polioy. Merohants' Nat. 
Bank v.'Sevier, 14 Fed. Eep. 662. and see note. 

See geoerally, as to the negotiability of commercial paper, Hughitt v. Johnson, 28 
Fed. Eep. 867, ijnd note; McCoinas v. Haas, (Ind.) 8 N. B. Bep. 582, and note; Chand- 
1er V. Carey, (Mich.) 31 N. W. Eep. 309, and note. 



Burlington, C. R. & N. Ry. Co. v. Northwestern Fuel Co. and others. 
(Oircuil Oourt, B.Mixinesoia. June Term, 1887.) 

1. Railboad Companibs— Disckimination in Batbs. 

A contract by which a rrillrcaei company agrées to charge a rate of not less 
than $2.40 per: ton to ail persons shipping lèss than 100,000 tons of coal per 
. annum over its road, and to make a rate of |1.60 per ton to ail shippers ship- 
ping 100,000 tons or over, is void; thé discrimination beihg so gross as to be 
eontrary to public policy. 

2. Samb — DivisiBiLiTY of Conteaçt. 

Where a railroad company ente-rs ' into a contract with a coal company for 
the carria^e of the latter's coal.oae clause of which is void as making an il- 
légal discrimination against smàller shippers, and the obvious intent of the 
contract, read as a wholè, is to sécdre to tne coal com^àny ah illégal mOnop- 
olyof the coal industryserved by the railroad, the contract will not be dis^ 
integrated by the court for the purpose of enf orcing against the railroad com- 
pany other stipulations cohtained m it, which, though innocent on their face, 
were entered into with the intent of securing an illégal monopoly to the coal 
company, and would, if enf orced, effect that purpose. 
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This is an action on an attachrtient bond executed in a former suit 
brought by the défendant herein against the plaintiff in this action, in 
which suit a large numberof locomotives and cars belonging to this plain- 
tiff were attached. The défendant fuel company, in its answer, sets 
forth the contract between itself and the plaintiff, and claims damages 
for an alleged total breach thereof by the plaintiif. Said contract is as 
foUows: 

"Mémorandum of agreemeht made thîs seventh day of July, A. D. 1881, 
between the Burlington, Cedar Bapids & Northern Rail way Company, a cor- 
poration created and existing Under and by virtue of the la w a of the staté of 
lowa, wlth head-quarters at Cedar Rapids, lowa, hereaf ter called the party 
of the flrst part; and the Northwestern Puel Company, a corporation created 
and existing by virtue of the laws of the state of Minnesota, with head-qùar- 
ters at St. Paul, Minnesota, hereafter ealled the party of the second part, — 
witnesseth: In considération of the premises and agreements hereinafter 
stated upon. the part of the party of the second part, said flrst party ajgrbes 
that they will establish and maintain, during the continuanCe of this'cbnteaet, 
a rate on coal mined at Or in the vicinity of What QbeeA lowa, to Waseca, 
Chaska, Merriain Junction, Minneapolis, and White Bear, as follows: Two 
dollars and forty cents ($2.40) per ton on shipments of lesS than One hun'dred 
thonsand (100,000) tons, annually, by any one party, Any one party. ship- 
ping, or causing to be shipped, one-hundred thousand (100,000) tons or more 
per annum, the rate to be one dollar and sixty-ftve cents ($1.65) per ton on 
ail shipments from Ootoher flrst to March thirty-flrst of each year, aiid one 
dollar and sixty cents ($1.60) per ton on ail shifiments from April flrst to 
Septemher thîrtieth ot esLCh yeà,Tl ' ' 

"The second party agrées to ship, or cause to be shipped, during each year 
of this agreement, not less than one hundred thousand (100,000) tons of 
coal, and, in considération of said agreement on the part of the said party 
of the second part, said party of the flrst part agrées to bill ail coal consigned 
to said second party to points nàmed at rates previously specifled for shippera 
of one hundreâ thoiisand {100,000) tons or more per annuin; both partie to 
this agreement to furniah ail possible transportation, — party of thè flrst part 
expecting and aiming to furnish an equal or excess number of cars as' party 
of the second part. For sueh cars as the party of the second part may hare 
constructed and placed in the trade they shall be allowed one-half cent (J c.) 
per mile; in the event of the regularly established mileage or car service be- 
ing made less than one-half cent (J c.) per mile, such agreed mileage to àpply 
to the cars furnished by said second party. Such cars as are furnîshëd by 
parties of the second part shall be handled expeditiously, and hauled émpty 
from Albert Lea southward to destination, and shall not be loaded exeept with 
the consent of the party of the second part. Said second party agrées to cause 
to be constructed and put into the trade at the earliest possible date, not less 
than two hundred (200) twenty- (20-) ton cars of the best construction, iind 
increase that number to four hundred (400) as soon as the circumstances will 
warrant. The party of the Second part will Use ail reasonable efforts to hiirry 
the unloading and return of such cars as are furnished by the party of the 
flrst part. 

" And it is f urther mutuaUy agreed between the parties hereto that the 
party of the second part will ship by the Unes of the party of the flrst part ail 
coal mined, purchased, or controlled by them, or in which they may hâve any 
interest, whibh is produced from the mines at or in the vicinity of What Cheer 
that can be reacbed by the lines of the party of the flrst part and its connec- 
tions; said party agreeing that it will at ail times make such freight rateS as 
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will ^nable second party to succeasfully compete for the business with any 
lineS;^lia,t.ipay hereafter be built into above-mentioned district, with a view 
of ta^ipgf coal to points that are reachéd by the lines of ^lie party of the first 
part:-' ";■'' " ■■ ■■,.■.■•■■ :i ■ 

"This'éèntract to take effect on and after this date, and continue in full 
force aiid effèct for five (S) years from this date^ linless changed by mutual 
consent and agreement, in wiiich event six (tj) mbntlis' notice to be given by 
one party to the other of any desired change. 

"In witness whereof the parties to this agreement hâve hereunto set their 
hands and,' seals the day and year first before written; the party of the flrst 
part, by its gênerai freight agent, at that titne authorized, and the party of 
the second part, by its président, and oorporate seal of the company. 

, "BUELINGTON, CeDAE ÉAPIDS & NoBi^HEB^ EY. CO. 

"By A. L. MoHLER,(}eneral Freight Agent. 
""Witness: J.Stanfield. 

"KoETHWESTERN Fuel Company, 

"By E. N. Saundees, Président. 
: [Seal of N.W. Fuel Company.] "Attest: H. Y. Smith, Secy, 
, "Witness: J. Stanfield. 
"Approved: Ci J. Ives, Genl. Stipt. B., C. R. & N. E. E." 

On the trial it appeared that tte fprmer action, which was brought in 
the district court for Ramsey county, and removed into this court, was 
tried at th© Jùne, 1883, term, ànd that at the close of the plaintifif's évi- 
dence the • plaintiff askèd and obtained leave tO enter a nonsuit, with 
leave io inqVetô reinstate the case, and thereupon a juror was withdrawn, 
and ai thesame time the court ordered a dissolution of the attachaient. 
A motion to set aside said nonsuit was made and denied; but no fur- 
ther procéedings were had, and no further judgment was entered in the 
original action. The condition of that attachment wàs as foUows: 

" Kow, thereïore', if the said défendant rècover judgbient, the plaintiff shall 
pay ail costs thàt maybe awarded tO thé défendant, and ail damages which he 
may sust^in, by teasoii 6f the attachment, not exôeeâing the penalty of this 
bOhd,. theii this obligation to bé void ; otherwiâe, of force. " 

-^And' Ob' the trial of this cause défendants insisted and requested an 
inetruCtion that, in the absence of a formai entry of judgment in the 
formel: sjïit , iip recovery could be had upon the attachment bond . De- 
fendanijfi'jalso requested ah instruction that no recovery could be had 
upon the boind nnless a judgment upon its mérita had been entered in 
the former 'action. Both thèse instructions were refused; thè court hold- 
ing thàt thietinonsuit at the trial of the former aôtion sustained the condi- 
tion of thé bôiid. 

. In supjpprtqf the counter-claim pleaded in. thé answer the défendant 
introd'uç^4 évidence tending to prove performance of ihe contract on ita 
part, andftibreach of the same on the part of the défendant plaintiff, and 
thereupon offered to show by compétent évidence the amount of dam- 
ages- by'thë''fu«l Company sustained by reason of such breach. The 
piairitiÉf dhiëfetéd to the adrtiission bf any évidence of damages, upon the 
ground;4mohg othérs, th{it the contract waa illégal, as being against 
public policy, ! The court ruled that, if the contract was légal, the dé- 
fendants had; introduced évidence sufficient of performance on its part, 
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and of a breach of the same by the plaintiff, tô erititle them to introducç 
the evidencie of damages offered; and upon the question of the validity 
of the contra:ct pronounced the following opinion. 

J. D. Springer and C. K. Davis, for Burlington Railroad Co., plaintiff. 

G. D. O'JBrien, Geo. B. Young, and Gordon E. fiole, for défendants. 

Brewee, J. In this case, upon the questions which hâve been argued, 
I hâve corne to a conclusion, and it is unnecessary to continue the argu- 
ment further. I stop to consider but one question. I may premise by 
saying that a contract which puzzled my Brother Mili.ee, one whose 
pre-eminent abilities we ail recognize, may well haVe puzzled me; and, 
while upon part of the question which I shaH consider I am clear in nïy 
vie^s, upon ànother pai:t I am very much in dopbt, That' question is 
as to the validity of the contract as a whole. It^ validity is queistaoned 
on the ground of discrimination, and that the one clause which pro- 
Vides for a discrimination is invalid I hâve little doubt. It provides 
that the company shall maintain a rate of $2.40 per ton on ail coal 
shippëd when the amount is less than lOQiOOO tons; and that the ratô 
for lÔÔjOOO tons or more shall be $1.60 iti sunimer, and,$1.65 in Win- 
ter. That such a discrimination is against public poliçy, and not to be 
sustained, I am very clear. On the face of it, it is a discrimination, 
based not upon the cpst ôf transportation, upôQ the tinae and làbor and 
annoyances which may resuit to the railroad company, but solèly upon 
tbe amount of the transportation. 

In th&(^seor8cofiddvlRaUway Co., iS Ohio St. '606, 3 N. B. Rêp. 
907, are two quotations; one from Justiçei M^lleè and one from Jndge 
BaxterI The one brieflyquoted from Justice Miller is ; , 
! "1 am of the opinion that it is the duty of every railroad conopany to pro- 
vide such conveyances, by spécial cars or otherWise, '* * '*\ as are ré- 
qùiréd for the safe and proper transportation cf. this express matter oii their 
•i-Oada, ar.d that the use of thèse facilities shouldbeextended on equal.terms 
-to àll who'àïe actually and usually engaged in the exprès? business." 

' T?hat, as à statement of the gênerai lâw obligatory upon railroad com- 
panies, wîU not be quéstiôned. The ôth'èr quotâtion from Judge Baxtee 
Ciorhés more nearly to the case at bar. In it he Says' 

"The discrimination eomplained of rested exclusi^ely on th& amount (tf 
fteiglit supplied hy the respective shippers during the year. . Ought a dis- 
crimination resting exclusively onsuch a basis to be sustained? If so, then 
the business of the countryis in somedegree subject to the will of railroad 
officiais; forit one man engaged in mining coal, and dépendent on the sanie 
railroad for transportation to thé same market, cari obtaiii transportation 
thereof at f rom twenty-flveto flfty cents per ton less thàn ànothër coiùpeting 
with him in business, soleiy on the ground that he i» able to furnish, and 
does furnish, a larger quantity for shipment, the small operator will, sooner 
or later, be forced to abandon the unequal contest, and surrender to his more 
opulent rival. If the principle is, sound in its application to rival pa^rtles en- 
gagea in mining coal, it is equally applicable to merchants,. manufactiirers, 
millers, dealers in lumber and grain, and to everybody else interesteii in any 
business réquiring any considérable amount of transportation by'ràil; and it 
follows that the success of ail such enterprises would dépend as much on the 
favor of railroad officiais as upon the énergies and capacities bf the parties 



656 .■■•-•- . :.: ; FEDERAL EEPOETBB, 

prosecutihg the satne. It is not digicult, with such a ruling, to forecast the 
conséquences. The men who control railroads would be quick to appreciate 
the power with which such a holding would invest them, and, it may be, not 
slow to,make, the most of their oppôrtunities and, perhaps, tempted to favor 
thélr ftiends to the détriment of théir personal or political opponents; or de- 
mand A division of the profits realized from such collatéral pursuits as could 
l^e fayored or depressed by discriminations for or against thern; or else, see- 
îng the àugmentëd power of capital, organize into overshadowing combina- 
tions,. àiid eîti'nguish ail petty compétition, monopolize business, and dictate 
the priée Of ooal and every other commodity to consumera. = We say, thèse re- 
BuItB mlght f oUow the exercise of such a right as is claimed for railroads in 
^igcase.; iButwe think no such power exists in them. They hâve been au- 
thprizedvf p:^ the common benefit of every one, and cannot be lawf uUy manip- 
ulatpd ifpr the jadvantage of any class at the expense pf any other. Capital 
rieecis^nosncli é?traneous àid. Itpôssesses inhérent advantages which can- 
not bô tàisèif ïrom it. But it bas no just claim, by reason of its accumulated 
strengt'h,'to déniaiid the use of the public highways of the couritry, constructed 
fot the common benefit ofallj. on more favorable terms than are accorded to 
the hitmblest. of the land;:and a discrimination in favor of parties fumishing 
the largesjt.quaptity pf freight,:and solely on that ground,. is a discrimination 
In favpr p^ capital, and is cpntrary to a sound public polipy, viola.tive of that 
equality'oiÇ lî^h't guarantied to èvery citizen, and a wrohg to the disfavored 
party, foT''*rtiiçtt the courts are compétent to give redress." 

If it "be jtrjae,. as held by Judge Wallace, that the rule forbidding an 
unjust discrinaination does not necessarily prevent a railroad oompany 
from cbàrging a less rate to one who ships a large quahtity than to one 
whosh^psa smallquantity, (and I am not prepared to deny that, under 
some çircunjstances, there is force in that proposition, on thesame prin- 
ciple that a wholesale dealer sells a large bill of goods at a less rate than 
a small bill of goods,) yet, even with that limitation, a discrimination 
so vast as this îs,,and so purely arbitrary, and which is so obviously 
solely in, the iinterest of capital, and not based upon reasonable distinc- 
tion in favojî'of a large as against a small shippçr, cannot be sustained. 
For heré the coiitract provides a spécial rate for shipment of 100,000 tons 
or over; that is, for one who ships 99,500 tons it makes a rate of $2.40; 
while to the man who ships 100,000 tons, or 500 tons more than the 
other, it makes a rate of $1.60, — a différence of 50 par cent, in favor of 
the latter. Such a discriniination, even if any discrimination based 
upon the amaunts of shipments is tolerable, is one so gross that it can- 
not be sustàiiied. Upon that proposition I hâve no doubt, and I had 
none wheri the ConitraCt was firstread; but the question which is doubt- 
ful is the otjie which Isùggested to Gov. Davis, and which Judge YouNa 
bas comnieritjçd ■upon at some length and with great ability. Conced- 
ing, and I think that Judge Young practically concèdes, that this stipu- 
lation, standing by itself, cannot be upheld, — conceding, I say, that 
this is invalid,-^let it be dropped from the contract as surplusage, and 
there is a côntràct with ample considérations on both sides, for the 
;yiipinentby thé fuel company of 100,000 tons and over, and for the 
transportatiipn ,by the railroad company at a specified rate, which con- 
tract the raflroad company bas broken; and can it be allowed to shield 
iteelf for its breachqf that stipulation on the ground that there is some 
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other coveriant in the contract which is void? That is a very doubtful 
question. • 

If I hold against the défendant on this question, it is upon fhese 
grounds; in the first place, I may say that the fuel company is in no 
attitute to ask the straining of any point in order to uphold this contract 
in its behalf. It has placed itself in the position of seeking to obtain 
from the railroad company, not merely very favorable rates, but a dis- 
crimination against other parties. The contract, its évident purpose, and 
its necessary resuit, will be the building up in its own behalf of a monop- 
oly of the coal business; and a party who voluntârily enters into a con- 
tract with such a purpose and necessary resuit is in no position to corne 
before the courts and ask thât anything shall be strained in its behalf, 
no matter -what the côiiduct of the opposing party may be. It needs 
but little reflection to see that such a contract as this, in its necessary 
fesult, wbuld tend to build up a monopoly on behalf of the fuel com- 
pany, and that that was its purpose was évident. If it could succeed 
in making similar transportation contracts with other transportation 
companies, running to other coal-fields, it would soon be in a position 
where it would be absolute master of the coal business of this north- 
western country. It would hâve the monopoly of that business, and, 
when once that monopoly was secured, it could dictate priées to the con- 
sumers, and could dictate starvation wages to the producers in the coalr 
fields; and finally, when the first contracts had expired, it could dictate 
transportation rates to the railroad companies. And having thus, by 
thèse various contracts, reached out to the varions coal-fields, and be- 
come master of the business, it would build up just such a monopoly, 
and by just such contracts, as the Standard Oil Company has built up 
in this country, to thegreat détriment of ail. 

It is true that where there are void and valid independent stipulations 
in a contract, a court will sometimes enforce the one, and ignore the 
other. This was held in the case of Erie Ry. Oo. v. Union Locomotive & 
Exp. Co., 35 N. J. Law, 246; yet in thê opinion the court says: 

"Thèse and other authorities which mlght be referred to, settle the raie 
that the fact that one promise is illégal will not render another diseonnected 
promise void. The doctrine will not embrace cases where the objectionable 
stipulation la for the performance of an immoral or criminalaet, for such an 
ingrédient will taint the entire contract, and render ituninforceable in ail its 
parts by reason of the maxim, ex turpi oaiisa non oritur actio; nor wiU it, 
in gênerai, apply where any part of the considération is illégal. So that, in 
the présent case, if upon the trial it should appear that the plaintifEs had 
agreed to pay to the défendant more than the charter of thelatterallows, itmay 
become a question whether this suit will lie. There are many décisions to 
the eflect that where there are a number of considérations, and any one of 
them is illégal, the whole agreement is avoided; this doctrine beingput upon 
the ground of the impossibility of saying how much or how little weight the 
void portion may hâve had as an inducement to the contract. " 

Judge YoCNG, in his argument, very forcibly puts the question in this 
way: That one promise of the railroad company was to transport for 
$1 .60 per ton, and that that was a promise independent of the one that 
v.SlF.no.ll— 42 
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it would not ship for any oûe a lessamount than 100,000 tons at a less 
rate than $2.40. On the other.hand, the promise of the fuel çompany 
was that it wôuld ship 100,000 tons or over, and that it would furnish 
400 cars for the transaction of this business, and that the entire promise 
of the fuel Company was legitimate. The promise to ship, and the prom- 
ise to furnish thèse cars,-^the considération furnished by the fuel com- 
pany,-*-therefore, beingentirelyunobjectionable, wecan look upon thèse 
two promises of the railroad company as separate and independent, and 
uphold the one while we reject the other. As I said before, there is 
great force in that; but the contract must be looked upofi as an entirety, 
and it must be looked upon under the circumstanoes that surrounded the 
partieg at the time, — not merely for the purpose of determining the con- 
sidération of the varions stipulations, but also for the purpose of deter- 
mining the intent of the parties. 

What were.those circumstances? There were undeveloped, or partiaJly 
developedv coal-fields at What Cheer; the railroad company with a lim- 
ited business; and the fuel company seeking to occupy this territory for 
the busineaaiof supplyjng coal. The railroad company sought to increase 
its transpôrtation business, and the fuel company to monopolize the bus- 
iness of supplying the ma;rket hère. The latter had not merely the désire 
to obtàinirates for itself, which it could hâve accomplished by the one 
stipulation! of a rate of $1.60 a ton, but it had the further purpose of ex- 
clùding compétition, securing it by enforcing or obtaining from the rail- 
road company à promise that no other limited shipper should hâve anyr 
thing like:e.qUal terms. As stated, the cost of production at the mines 
■was no gieater ' than the rate of transpôrtation awarded to this fuel conir 
pany: If, in addition .tô that, itcould secure from the railroad company 
a guaranty that only those.who should embark enormous capital in the 
business couid obtain aiiy thing like favorable terms of transpôrtation, it 
would be in a position to monopolize the supply of coal from that terri- 
tory for this màrket;, and that sueh was its intent is obvions, not merely 
from the stipulation as to rates, but' also from other provisions of the con- 
tract. The railroad company was one oî limited means, and unable, as 
it seems, to furnish the cars hecessàry for such an immense transpôrta- 
tion. The évidence shows that it woùld need trains of 14 cars a day to 
ship this 100,000 tons. The fuel company agreed to furnish 400 cars. 
This stipulation for additional cars, and other stipulations, impose sueh 
promptness ànd such transpôrtation engagements on the part of the rail- 
road company, for the benefit of this fuel company, as practically to prë- 
vent it from entering into the business of shipping coâl for any other 
party. 

No person oan read that contract in the ligbt of the circumstances with- 
out perceiving that there was on the part' of the fuel eonipany an attempt 
to monopolize the entire product of this coàl-iîeld, as far as respects this 
market; and it would be part and pârcel of similar purposes to control 
îri like mianner the products of other coal-fields. ïo sustain the contract 
«veti in part would practically validate it for ail purposes, and lend the 
Md of the icourt to the, furtherance of such an objectionable scheme. 
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It is impossible, in my opinion, to disintegrate this contract, and to 
say that one part is good, and the other bad. It cannot be said, by the 
reading of the contract under the circumstances, that the parties would 
hâve entered ipto it with simply the unobjectionable features in it. They 
entered into that contract as a whole, binding upon both parties. It 
would be wrong now to attempt its disintegration, or try to throw out one 
part, and leave the bther in force. As I said before, this is a doubtful 
question, and I ana not as clear upon this point as upon the other. At 
the samè time it seems to me that courts, when they hâve such a con- 
tract as that Ixîfore them, should not try to divideit,: — should not try to 
uphold any distinct parts. The authorities cited show such to be the 
rule in a case like this, and indicate that if one part of such a contract 
is void, and the other part valid, the contract must be read as an en- 
tirety, and a whole declared void. Any other doctrine would resùlt in 
building up monopolies. 

I do not mean to intimate that I consider that the conduct of the rail- 
road com^Kiny is free from blâme in this niatter. It obviously went into 
this contract deliberately, for its own gain, and from pecuniary motives; 
and, when it found that it did not pay to carry out the contract, it as 
deliberately made efforts to break it. But courts, whèn such matters 
come before them, should not and do not act from any considérations of 
approval or disapproval of the conduct of parties. But when the évi- 
dence shows, as in this case, that a contract is one that is against public 
policy, and tends to the building up of monopôlies which are against the 
spirit of ttutlustitutions, courts do not lend their aid, — certainly do not 
strain anytMhg tb sustain such a contract. But they say that persons that 
enter into such contracta need never expect, nomatter what may be the 
wrongful conduct of the other party, any récognition in courts of justice; 
so, while it is very évident that this railroad company, having entered 
into this contract deliberately, set about as deliberately to break it, yet, 
at thesame time, the parties in the first instance, in making the con- 
tract, were equaUy blâmable,— the one seeking to build up a monopoly, 
and the other willing to assist in such purpose. Parties who enter into 
thèse contracts must depeiid upon the good nature and 6ona_^des ofeach 
other, and not upon the aid of the court, to see that thèse contracts are 
carried out. 

The objection to the introduction of the testimony as to damages will 
be sustained. 

The jury found a verdict in favor of the plaintiff for $6,520,06. 
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Aechee V. Hartford Fiée Ins. Co. 

Same V. NoRTH Beitîsh & Mercantile Ins. Co. 

(Circuit Court, W. D. Tennessee. July 6, 1887.) 

1. CosTS— DocKBT Febs fob Dépositions— Use op Samb Depositioiî in two 

SUITS. 

Underthe United States Revised Statutes, § 834, where a déposition, though 
written out but once, was taken by consent to be read in two cases, entitled 
as of botb, 80 âled and admitted in évidence on tbe joint trials of the same, 
held, that a taxation of the $3.50 docket fee for such déposition, in favor of 
the party prevailing in each suit, is authoriMd, no agreementi to the contrary 
haying been entered into. 

8. Same— WiTKHSs Fbes. 

If a witness be subpœnaed in t:wo cases, the parties being différent, to at- 
tend thereiu bef oré the court, and testify orally, or bef orë any oflBcer pursuant 
to law, to give his déposition, ànd does so attend, heis entitled to the witness 
fées prescribed by section 848 of the ReviSed Statutee f or his trayel and at- 
tendance in each case. The fact that he actually testifles but once on the trial 
of the cases together by consent, or that his testimony ià but once written out 
in the déposition to be used by agreement in both cases, makes no différence; 
nor is there a distinction between witness fées for attendance "in court" and 
those "before any offlcer pursuant to law." 

Motion of Défendants to Retax Costs. 

In thèse cases there were 41 "dépositions taken by consent of parties, 
* * * to be used as évidence on the part of the défendant in each 
and both of the above-styled causes." The caption of the dépositions is 
entitled as of both suits, and they are marked filed, and are docketed in 
both cases. The suits, by agreement, were tried together; the records, 
however, being in every way separate, with separate verdicts and judg- 
ments, and thèse dépositions were read upon the trial so had. The 
same counsel represented the common plaintifF in both cases, and both 
the défendant companies appeared by the same counsel. The clerk 
taxed in plaintiff's favor a docket fee of $2.50 on each déposition, in 
both cases making $102^50 against each défendant. Upon the taking 
of thèse dépositions, the fées of plaintiff's witnesses for mileage and at- 
tendance, amounting to 631.95 in each case, were claimed and proven 
before the officer taking the dépositions, and hâve been allowed in the 
clerk's taxation. Thèse witnesses attended before the ofEcer, and gave 
their évidence in writing, under writs of subpœna served upon them in 
each case, to so appear and testify therein. In the taxed billsbf costs 
witness fées hâve also been allowed the plaintiff in the sum of $149.50 
in each case, for like attendance and travel of other witnesses to testify 
orally in court, the same persons being witnesses in both cases. AU 
thèse items are objected to as being excessive, because respectively taxed 
in more than one case. 

Tomlin A: Haynes, for the motion. 

McCorry & Bond and Swemey & Thompson, contra. 
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Hammond, J. The statute provides for a docket fee "for each dépo- 
sition taken and admitted in évidence in a cause, two dollars and fifty 
cents." Rev. St. U. S. § 824. Thèse suits were originally commenced 
in the state court, and subsequently removed to this court, and the dép- 
ositions in question were taken after the removal. In Jerman v. Stewart, 
12 Fed. Rëp. 271, counsel àgreed that certain dépositions taken and on 
file in another suit in the state court, between the same parties, might 
"be read and used in évidence on the trial" hère; and I ruled, on a mo- 
tion to retax the costs, where the clerk had allowed déposition docket 
fées to the prevailing party, that thè taxation was correct. In the opin- 
ion it is said that the statute "does not mean that the dépositions shall 
be fornJally taken, and the fées allowed only for such as are formaUy 
taken, but for those that are taken in any way, and admitted in évi- 
dence. The usêof the déposition on the trial is what entitled the attor- 
ney to the fee. * * * This fee is liot a part of the cost of taking 
the déposition; but, like the other docket fées, is an allowance to the 
attorney as taxable costs for his professional services in the case, and, 
unless the âgreement of the parties waiveë it, it is as much taxable as 
any other costs." 

My attention has been «alled to the case of Winegar v. Cahn, 29 Fed. 
Rep. 676, as a ruling against the allowance of the taxation hère made. 
There is little simiJarity between the facts in the two cases. There the 
dépositions were not taken in the case in which the docket fées were 
ciaimed, nor in a suit between the same parties, while hère each déposi- 
tion was taken in the very cause in which it was admitted in évidence. 
Nor is there other than an apparent distinction between the décisions of 
Winegar. v. Cahn, supra, and Jerman v. Stewart, supra; and even that 
grows oùt of a mistake on the part of the learned judge in the former 
case of the facts in the latter. In his opinion Severens, J., says: 
"From the report of that case it does not appear that Jerman, the plain- 
tifF, in whose favor the attorney's fées were taxed, was a party to the 
former suit. Hence the dépositions were not taken in his behalf, nor 
was he subject to the expense of taking them either for direct or cross- 
examination," whereas the statement of facts in that case shows (at page 
272) that the parties to the suit in which the dépositions were taken and 
on file were the same as those to that in which they were admitted in 
évidence, although reversed; Stewart, Gwynne & Co. being on one side 
of both, and Jerman being plaintiS' in one and co-defendant with Hall 
in the other, and this will more fully appear by référence to the imme- 
diately preceding case of Jerman v. Stewart, 12 Fed. Rep. 266. Had 
this fact beenbrought to the attention of the court, the ruling in Wine- 
gar V. CahnwoMld doutless hâve been the same in principle as in Jerman 
Y.. Stewart',- BS the reasoning and argument in. support of an apparently 
différent one seems to be based upon a mistaken similarity between the 
tacts of thetwq cases. 

In Wooster v. Handy, 23 Fed. Rep. 49, 63, where the facts as to this 
question were in ail respects identical to those hère, Mr. Justice Blatch- 
FOED allowed the docket fee for each of the 172 dépositions, in every 
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one of the several suîts in which théy were respectively etititled and ad- 
mittod in évidence, though each déposition was only once written out; 
the opinion' using this language: 

"It was for the parties to agrée that tlie fee should be taxed but once for 
the groupof cases, if that was to be the rule. : Otherwise the fee was taxable, 
because the déposition was taken in each case, although the writing was not 
repeated for each case." 

I quile ugree with the ruHng of the learned justice, It cornes as well 
within the yery literalism of the etatute as within its spirit and meaning, 
and I car» find no case, since the original enactment of our fee-bill in 
1853, which has ever held otherwise in principle, or ùpon similar facts. 
The derk's taxation is therefore approved, and a retaxation of thèse 
items denied. 

His allowance of the witnessfeea is also proper.- The statu te gives 
"for each day's attendance in court, or before any officer pursuant to law, 
one dollar and fifty cents, and five Cents a mile frôm goiiig from his place 
of résidence to the place of trial or hearing, and five cents a mile for re- 
turning. When a witness is subpcenaed in more than one cause between 
the same parties, at the same court, only one travel fee and one per diem 
compensation shall be allowed for att^adance; " the section providing how 
it shall be taxed. Tbere is no dispute but that the diêtances charged for 
were actually traveled by the respective witnesses, and the attendance as 
charged and proven upon oath is admitted. 

In determinjng a similar question in Wooster v. Handy, mpra, the court 
in its opinion says the statute "necessarily means that hé is. entitled to" 
his prescribed witness fées "in each suit in which he attends," and dem- 
onstrates that the spécial provision for a witness "subpcenaed in more 
than onecause between the same parties, at the same court," does not 
apply "where he attends in more than one cause between différent par- 
ties, and where only one of the parties is the same." Obviously tbis is 
correct, and cases need not be cited tô the proposition that a witness. 
subpcenaed in more than one case in the court is entitled to his fées in 
each, the parties being différent. Indeed, but for the provision in the 
statute cited, he would be so entitled, irrespective of the parties to the 
suits in which he attends as a witness irader process. Parker: v. Bigler, 
1 Fisb. Pat. Cas. 285. So, also, when one attends as a juror and witness 
at the same time, in the same court. Edwards v. Bond, 5 McLean, 300. 
Nor is there any distinction in fact, as counsel seem to suppose, or in the, 
statute, between attendance "in court," and "before àby officer pursuant 
to law," so far as the fées pertaining thereto, and due to the witnesses 
therefor, are concerned. The statute cited treats' the fées for each char- 
acter of attendance just the same, and in terms négatives any such dis- 
tinction as is hère claimed. The parties or their counsel should look to 
the économies of the case during its préparation for trial, and count the 
costs while it is in progress, taking the necessary steps to prevent useless 
expense before taxation rather than afterwards. 

It foUows that. the motion to retax must be denied. 
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O'Neil V. Kansas City, S. & M. R. Co. Armstrong v. Same. Bae- 
THOLOMEW V. Same. Allen î;. Same. 

(Circuit Court, W. B. Tennessee. July 20, 1887.) 

.1, CoBTS— WiTNEBs Febs— Bembdt ïor Kbcoveking. 

A •witness subpœnaed by the prevailing party to the suit caBnot, upon bis 
own motion, hâve bis fées that remain unpaid taxed in the bill of costs agaînst 
the losing party; and 'Uneems ÛiaX the prevailing party himself cannot hâve 
tbem tased until ho has paid the witness, either bef ore or after the service 
has been rendered, and bef ore judgment for costs. 

2. Uhited States Courts—State Peactice as to Costs. 

The fédéral statutes regulate the matter of fées and costs in the courts of 
the United States, and the statutes and practice of the state are not binding 
to matters comprehended by the fédéral statute. Hpnce any state practice of 
indulgence of crédit for the fées of litigation until final judgment for costs, 
. does 'Uot obtain in the fédéral courts, where the act of congress prescribes a 
spécifie régulation on the subject. The Tennessee practice of êiving crédit 
for fées until final judgniént, and return of nulla boni against the losing party, 
ia a voluntary indulgence by the persons entitled to the fées, and not, perhâpè, 
a strict: right under the statutes of the state. 

Application for Witness Fées. 

, Thèse were suita for damages sustained by the plaintiffs by reason of the 
constructioïi by défendant of its railroad traeks along the street in front 
of their property, wherçby the ease of ingress and egress was impaired. 
There were several such suits, brought by other owners having property 
abiitting on the street so çtcçupied by the railroad, and ail resulted. in 
judgments against the défendant. In several instances the same witness 
wasisiummoned for the plaintiff in more than one case, thongh there is 
no prêteuse that any witness was paid or tendered his fées, before or 
after attending the court, by any one of thèse plaintiffs. The costs in the 
iearliest cases disposed of, including witness fées, -were paid by the de- 
fendant; bwt. it refused to pay the fées of certain witnesses in the other 
^asee, wfao had been already paid for attendance, on the grounds that 
ihterewas no sufBcient évidence of such attendance, that the fées claimed 
were not honafide, and that the witnesses were entitled to thëir several 
fées in but one case, irrespective of the number bf cases in which they 
were surnmoned. Whereupon this application is made by two of ihewib- 
nmés, who appear by counsel, and ask "that the défendant be ordered 
to pay théine" The plaintiff in no one of the cases has taken any part 
in this application, which is wholly ex parte, by the witnesses. 

E. B. McHenry, for the application. 

Nevmian Erb, contrai 

, H^MMOND, J. In the cases of Archer v. Insurance Cos., anle, 660, 
(decided at the April term, 1887,) I ruled that, under section 848 of 
,the,Eevised Statutes, a witness gummoned in several suits, and who at- 
,tenàed under service upon him of subpçena in each suit, was entitled 
to hi^fees in ail the cases, the parties being différent; and that the fact 
that there was a common défendant, the plaintiffs not being the same, did 
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not alter the rule. That was the sole question in those cases, so far as 
the fées of witnesses were involved. Hère the défendant dénies its lia- 
bility under the judgments rendered against il in thèse cases to any one 
but the judgment plaintifif, and challenges the right of thèse two wit- 
nesses to make this application, as not being parties to the suit, nor seek- 
ing any relief or payment from the party at whose instance and for whose 
benefit the fées claimed were earned. In this and like applications the 
distinction between/ees and costs has been entirely overlooked, the latter 
being an allowance, always given by statute, to the party for expenses 
paid or incurred in conducting his suit, while fées are compensation to 
an offieer or witness or others for services rendered for the party in the 
progress of the cause. Strictly speaking, the prevailing party to a suit 
recovers, as costs against his adversary, only the fées ■which he himself 
has paid, or is liable to pay, and hence the usual forniof judgment was 
for the recovery, "and his costs in this behalf expended." The claim 
for fées in a case, therefore, is ônly good and enforcèabl^ against the 
party to the suit for whom the services were rendered, ëntitling the 
claimant to compensation, and not against the losing party simply be- 
cause the other party to the suit has a judgment or decree against him. 
Otherwise every witness, oflScer, printer, etc., having fées unpaid in a 
case, would be, equally with the winning party, judgment creditors 
against the losing party for the amounls severally due thetn. 

Costs were not recoverable at common law, and were first given by the 
statute of Gloucester, (6 Edw. I. c. l,)and are entirely regulated by stat- 
ute as to both item and amount. The fédéral fee-bill act of 185S, which 
abolished ail former practice and laws on the subject of fées and costs in 
the courts of the United States, prescribed the items eomposing a bill of 
costs to be taxed against the losing party. It appears as section 983 of 
the Revised Statutes, and is as folio ws: 

"The bill of fées of the clerk, marshal, and attorney, and the amount paid 
printers and witnesses, and lawf ul fées for exempliiîeations and copies of pa- 
pers necessarily obtained for use on trials in cases, whereby law costs are re- 
coverable in favor of the prevailing party, shall be taxed by a judge or clerk 
of the court, and be included in and form a portion of a judgment or decree 
against the losing party. Such taxed bills shall be tiled with the papers in the 
cause." 

In Wooster v. Handy^ 23 Fed. Eep. 49, 62, on a question between the 
parties pf retaxation of costs, the clerk had disallowed the fées of a certain 
witness who had not been paid by the party in whose favor the taxation 
was had, and who had been paid in certain other similar cases; and Mr. 
Justice Blatohford sustained the disallowance because the party claim- 
ing to recover for the fées did not show that he had paid ih& amounts to 
the witnesses ; construing this statute to mean that. the bill of costs could 
in this regard include only "the amount paid." The learned justice in 
his opinion says: 

"If a party does not pay a witness either before or after he haa testifled, the 
présomption is that the debt is forgiven, unless the failure to pay is explained 
in such wise that the fee can be eonsidered as if 'paid'; because both parties 
intend it shall be paid. Nothing of that kind hère appears. Witnesses are 
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generally pAid in advance, or àt the time, or soon afterwards; and wliere, as 
hère, tliey are paid in one or more cases, and not in others, the évidence ia 
strong thaï they are never to be paid: especially where the lapse of time is so 
great as hère between the rendering o£ the service and the taxation." 

The witnesses making this application veere not paid before judgment, 
nor hâve they been yet paid by the plaintifFs who summoned them, and 
the judgments were rendered some 18 months ago. 

The law never intended that parties to a litigation in court should be 
allowed to make profit out of each other in the taxation of witness fées, 
and doubtlese the provision in the statute just cited was to prevent any 
such practice. As to this item of witness îees, certainly, taxation prob-^ 
ably means rémunération; and the argument is forcible that any other 
than the rule contended for by the défendant would open the door to 
careiess, if not fraudulent, practice, and tend to make litigation need- 
lessly expensive; -as the cost of crédit witnesses would naturally be more 
readily incurred than that of cash ones. But this point need not be de- 
cided upon this application; for the other question that the witnesses 
cannot, in any e vent, hâve a standing in the court to make this motion, 
is conolu&ive of it. If th'ey hâve been paid by the prevailing parties, 
they hâve no cause to complain; if they hâve not, they must look to 
the plaintiffs for payment, and proceed against them in some proper 
mariner, either hère or êlsewhere, as they may be advised; though as to 
this no opinion is expressed, as it is sufficient hère to hold that they 
cannot in this way, nor at ail, proceed against the opposite party for their 
fées. . ■ 

A practice founded, no doubt, on the early North Carolina cases cited 
by counsel, bas grown up in our state courts in Tennessee of treating the 
fées due to the officiais, the printer, witnesses, etc., as the debt of the 
party losing as to costs; as due directly from him to the officer, printer, 
or witness, and taxable in judgment for costs, without the least référ- 
ence to the fact whether they hâve been paid by the party at whose in- 
stance they were incurred or not. Carter v. Wood, 11 Ired. 22. This 
cornes of doing the work of litigation on a: crédit. It is very convenient 
for the parties, plaintifl" or défendant, to hâve it done that way, but it 
requires only a moment's reflection to see that the practice is subversive 
of the légal principles that govem costs, as between party and party, 
and inimical to the just rights of those who perform the service, whether 
officers or witnesses. If, by the silent force of obédience to law, either 
party can, upon the service of a subpœna, secure the attendance of a 
witness and bis testimony, without payment in cash of the légal fee for 
it, upon the tacit understanding that the witnesses will look to the final 
judgment as to costs for the payment, it is not wonderful that both sides 
resort to this course, and come to think that they may be so relieved of 
the burdens and expenses of litigation as a matter of right. But in fact 
it is only a good-natured indulgence. Most men care nothing for wit- 
ness fées, and cheerfully obey a subpœna without question concerning 
them. If they think of it, or attention be called to it, they will prove 
their attendance formally, and await the final judgment for costs. Per- 
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haps that is the lastihey think of it, and they never return to the par- 
ties Or the court to coUect the fées due them, atid the amounts go into 
the ipbckets of the officers, or sometimes, by statute, irito the public cdf- 
fers. Othër men do care for thèse feës, ând côUect them closely when 
the exécution cornes in or the judgmènt is otherwise paid. Yet other 
taen, sooietinies needy, somewhat like professional jurors, are always on 
the qui vive for service as witnesses in relation to the things they know, 
and thèse like to build up claims for attendânce, and conduet the busi- 
ness to make the most money. Thus litigating upon a crédit fosters thèse 
evil tendencies, and encourages litigation of a purely spéculative char- 
acter, and has ail the ill effects of other indulgences upon crédit. 

But it only needs the test of some application like this, or the inex- 
orable demand of some witness suflSciently informed as to his right to 
hâve his, feee paid in advance, or in cash when the service is over, to 
demonstrate that his own debtor is the party who summoned him, and 
not the contingent loser of the suitj that he is not compelled to obey the 
subpœna — ànd this he does not always know, and the party does not 
take pains to communicate — unlœs the fées are pajd in cash; and that 
he is not bound to serve as a witness iupoii a crédit, takiug to himself ail 
the risk of litigation, and await judgment for costs against a remote party, 
a stranger to the transaction with him, and possihly an insolvent. But 
that thèse risks properly belong to.the party who needs his services; 
that it is the duty of thatpairtylio pay for them the légal fées, asforany 
other service he needs in his business affairs, and in the end to himsdf, lake 
the judgment for thèse expenditureragainst his adversary , if that adversary 
lose the case, and coUect his oosts,-r-there is lio doubt. The same prin- 
ciple applies to the officiais, nnless upon the pauper's oath they be com- 
pelled to work for nothing, and not more than a witness can they be forced 
to await judgment against the losing party. They do this, in our prao- 
tice, partly from policy, mostly.from habit; but, nevertheless, the doing 
of it is purely voluntary, and only an indulgence, like any other crédit 
for a service rendefed, 

Nor does the giving of a cost-bond alter this essential ànd fundamental 
law of costs. That is given to the party to the suit, and for Ais protec- 
tion. Technicàlly the officers and witnesses are not parties to the bond; 
cannot, except by statutory régulation, sue or move upon it; and hâve 
no concern in it, only that, by équitable substitution, they are entitled 
to its benefits; and many statutes are made to prbtect them in this right 
of substitution by giving them a summary and easy method of realiz- 
ing the security. This is the theory of the statutes,; but in practice the 
indulgences already referred to hâve grown into the habit of making 
the reliance upon the secondary liability thus established, that which is 
the chief reliance, to the exonération, of that priman/ liability of the 
party in whose behalf the service is rendered; until, in thestate practice, 
the officers and witnesses do not resort to the principal ;debtor, unlessthey 
hâve exhausted the security debtor, so to speak, and there is a nuUa bona 
return for costs; when, by a statutory motion over against the party who 
originally employed them, and was bound to pay them at Ihe time of 
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enxployment, they get a judgment against him which they might hâve 
xiad cumulatively by goirig before a jtistice of the peace, and suing for 
their/ees, notiCosto, in the first instance, if the danand for their payment 
wére neglected or refused. 

I hâve thus called attention to thelaw of costs in this regard, so that it 
may be nnderstood that in onr fédéral practice the acts of congreSs proceed 
upbn the ïundamental, essential, and common-law doctrines and distinc- 
tions as to fées and costs, aûd their language plainly indicates that any de- 
parture from thèse doctrines is contrary to the statute itself, whatever may 
be thbughtof the statestatutes, which, inmy judgment, however, are sub- 
stantially the same when we eliminate the mère indulgences of prac- 
tice, ànd distinguish between the rights growing ont of those indulgences 
and the technical, strict, and légal rights that grow out of the laws of 
fées and costs, as found in the statutes themselvea, which regulate the 
snbject'. Application refused. 



United States v. Ball and another. 
(Circuit Court, J). Oregon. August .6, 1887.) 

PtJBLIO LaNDS— RiOHT OT SBTTLER to CuT TrMBBK. 

A Bettler on the public lands under the homestead act, pending his rési- 
dence thereon, and prior to the issue of a final certiâcate, is like a person in 
possession under an uùcompleted contract of purchase, and he is not author- 
ized to eut or remove timber therefrom except for the purpose of preparing 
the land in the ordinary way for tillage; but if he does eut and remove tim- 
ber therefrom for export and sale merely, and afterwards obtains a eertiflcate 
from the register and receiver of his compliahcewith thelaw, as such settler, 
the Fiiited Btates cannot thereaf ter maintain an action against him for dam- 
ages for cutting such timber, nor against any one to whom he may hâve dis- 
posed of the same, for the conversion thereof. 
{Bylldbut hy ihe Court.) 

\, Action to Recover Damages for the Conversion of Timber. 
Lewis L. Me Arthur, for the tJnited States. 
H. Hurley and Arthur B. Prazer, for défendants. 

Deady, J. This action is brought by the United States to recover 
<lamàges for the conversion of timber alleged to hâve been eut from the 
public lands in Yamhill county. It is alleged in the complaint that on 
January 1,1881, and on divers days thereafter, and prior to February 
1, 1884, John W. Green unlawfuUy eut from the public lands designated 
in the surveys thereof as the N. E. i ofthe N. B. è, and the S. E. i of 
the N. E. i, of section 30, township 2 8. of range 6 W. «f the Wallamet 
meridianj 840,000 feet of growing timber, and made the same into saw- 
logs, which he removed to the défendants' saw-mill in Yamhill county; 
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that tiiç défendants, well kriowing the premises, took possession of said 
loga, and manufactured them into lumber, which they çonverted to their 
own use, fothe damage of the plaintiff in the sum. of $6,720. 

The answer of the défendants contains three défenses, the first of which 
is demurred to by the plaintiff. In efifect, the défense is that in No- 
vember, 1880, said Green, beîng qualified to enter land under the home- 
stead act, took possession of the N. J of the N. E. i, and the E. i of 
the N. W. i, of the section aforesaid, and filed his afïidavit iri the proper 
land-ofiBce as a settler thereon^ under said act, and paid the fées required 
by law; that in January, 1886, he made his final proof of compliance 
with said act before the proper register and receiver, who thereupon 
made and delivered to him a final certificate to that efïect, and that he 
is entitled to a patent for the land; that the défendants botught 239,680 
feet of logs of said Green, which were eut offsaid homestead during the 
time he occupied the same under the act, and that said logs are a part 
of those mentioned in the com plaint, and were only worth 15 cents per 
1000. 

On the argument of the demurrer, counsel for the plaintiff cited U. S. 
V. Minor, 114 U. S. 233, 5 Sup. Ct. Rep. 836, to prove that the United 
States are not precluded by the proceedings before the land-officers, 
under any of the various acts for the disposition of the public lands to 
settlers thereon, to show that such oË&cers bave, by the falsehood or 
fraud of the applicant, been imposed on, and induced to give him a 
final certificate in a case where he was not entitled to the same; while 
counsel for the défendant cite and rely on Smith v. EvAng, 23 Eed. Rep. 
741, to prové that such certificate can not be questioned or set aside ex- 
cept on a direct proceeding. But no question of this kind arises hère. 
Under any circumstances, the certificate is at leastprima /acte évidence 
of the ikcts and conclusions stated therein. Neither does U. S. v. Minor 
çountenance the idea that the certificate is subject to a collatéral attack, 
but can oniy be set aside or overcome by a suit in equity institutéd for 
that purpose. 

The demurrer to the défense in this caseadmîts thé facts stated therein; 
the gistof which is that Green entered the premises under the home- 
stead act, and having duly performed the subséquent conditions required 
by the same, âhd made due proof thereof, he received, in due form, a 
certificate tothat efïect from the register and receiver of the proper land- 
ofiBce. 

A settler on the public lands, under the homestead act, must réside 
on and cultivàte the same for five consécutive years before he is entitled to 
a certificate; Section 2291, Rev. St. In the mean time, the légal title 
to the land, and the timber thereon, is in the United States, and the 
occupant is not entitled to eut or remove any timber therefrom except 
as allowed by section 4 of the act of June 3, 1878, (20 St. 90,) which 
provides, in effect, that an "agriculturist" on the public land — a home- 
steader or pre-emptioner — shall not eut or remove timber therefrom ex- 
cept in the ordinary préparation of his "farm for tillage;" the manifest 
meaning of which is that the timber shall not be eut for the sake of the 
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timber, but for the improvement of the land. And this implies that 
the cutting and tillage shall not be far apart; that the plow mustfollow 
the axe. U. S.v. WiUiams^ 9 Sawy. 377, 18 Fed. Rep. 475. In thi» 
matter the United States is to be regarded as any other vendor of real 
property, and the settler, prior to the issue of the certificate, as a vende© 
of such property, in possession under an uncompleted con tract of pur- 
chase. 

A person who goes into possession of real property under a contract of 
purchase, and abandons or fails to comply with the same, is liable in 
trespass for the profits of the land, or waste committed thereon, during 
his occupation. 1 Washb. Real Prop. 377; Smiih v. Stewaii,, 6 Johns. 
46; Banérqft v. Wardwdl, 13 Johns. 489. But where a conveyance bas 
been made; to the vendee in pursuance of the contract of sale, or he has 
become entitled, by reason of compliance with the ternis of such con- 
tract, to receive one, his right in and to the land relates back to the entry 
under the contract, and he cannot be held liable to the vendor for any 
profits he may hâve received from the land, or any waste committed 
thereon, in the mean time, although the latter were of such a charac- 
ter as cutting and removing timber thereon, under circumstances that 
■would hâve given the vendor a right, in equity, to an injunction to pre- 
vent the impairnient of the value of the property, pending the perform- 
ance of the contract, and while it might, by the failure of the vendee, 
be throwh bàck on his hands. This, in my judgmeut, is the relation 
between Green and the United States since the issue of the final certifi- 
cate. He has complied with his contract of purchase, so to speak, and 
has established the fact to the satisfaction of the oflScers designated by 
thelawfor that purpose, and is entitled to a patent for the promises. 
The right to a patent, as to the government, is équivalent to one issued. 
Siarik V. S^tom, 6 Wall. 418. 

But it has been suggested that, the défendants having received thia 
timber from the settler, and converted it to their own use, while the con- 
tract of purchase was only partly performed, and the land belonged to 
the United States, they are liable therefor. Under the circumstances, 
they certainly took the chandes of Green 's coroplying with the law and 
obtaining the certificate. But if the performance- of his contract, and 
the issue of the final certificate, relieves Green from liabUity for cutting 
and removing this timber when and as he did, it ought to prevent the 
United States from maintaining an action against his vendees for con- 
verting it to their use. Before the timber was eut, the United States 
had disposed of the land to Green, and afterwards acknowledged the per- 
formance of the conditions of sale. The plaintiff has had pay for the 
timber once, tad has no right to claim it again from thèse défendants. 
If A. takes B.'s horse, and sells him to C, but afterwards pays B. for 
it, the latter cannot then maintain an action against C. to recover the 
horse or its increase. 

The efi'ect of the whole transaction between Green and the United 
States is to establish the right of the former to the land, and the timber 
thereon, from the time of the entry in the land-ofSoe; and ail those who 
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claim under hiia for either the latid or timber are eotitlçd to stand îa 
his shoes. ■ ' : : 

Thère is an allégation tagged on to this défense, to tlje çffect that this 
timber wàs eut for the purpose of clearing the land for" agriculture," to 
which no attention bas been paid. There is apother dgfeûse in the case 
founded on that fact. But this défense admits, in effeet, that the tim- 
ber was not eut primarily for the purpose of preparing the land for till- 
age, within the meaning ofthe prçjyiso to section 4 of the actof 1878, 
but for the purpose of export and sale; and it is sustaioed^dn the theory 
that the subséquent compliance with the law under which the entry was 
made, and the issue of the final œrtificate to that effeet,, makes Green in 
légal contemplation the owner of the land from the date of his entry, 
with a right to eut and dispose of the timber thereon as he saw proper. 
The demurrer is overruled. 



UirrraiD Statbs ». Biit and aiiother. • 
{Ovreiiit Oowt, D. Oregon. Angust 6, 1887.) 

DbadT, J. This action was brought on the sâme day with the foregoing one, 
to recover $8,3S0 damages for the conversion by the defehdants of 2,750,000 feet 
of timber eut and removed by said Qreen from the premises aforesaid, between 
January, 1884, and January, 1887. 

The answer of the défendants contains a défense similar to the one already con- 
sidered, with the addition that the défendants, in purchasing the logs in question, 
and manuf acturing tbem into lumbeT, were acting as the directors and agents of 
the Tamhill Lumbering Company, a corporation f ornied under thè laws of Oregon ; 
and that only 846,000 feet of logs were so obtained by them, — 141,000 prier to Jan- 
uary 11, 1886,iwhen the final certiflcate was issaed to Green , and 705,000 af terwards. 

The demurrer to the défense is sustained, for the reason already giren. 



Clabk V. Beveb, Adm'r, etc. 

(Oùreuit Court, 8. B. lowa. June Term, 1887.) 

L CoRPORATiOKS— Unpaid Stock— Liabiwtt on. 

A railway corporation was insolvent, and its stock worthless. One G. and 
his associâtes, in payment of a debt due them, accepted in good faith by reso- 
lution spread on the minutes of the corporation, the unissued stock of the 
Company at 20 cents on the dollar. Seld that the transaction, being for the 
beneflt of the Company, the personal représentatives of G. were not liable to 
a judgment créditer of the insolvent company for the 80 cents remaining un- 
paid on each dollar of the stock. The rule that an issue of stock by the offl- 
cers of a corjioration to a party, with a stipulation exempting the latter from 
full payment, is void as against creditors, does not apply to such case, and 
this notwithstauding that the debt upon which the présent Suit was brought 
was contracted subséquent to the stock transaction.! 

> See note at end of case. 
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S. SaMB— CONSTBTJCTIOIf OF StATOTE. 

Where a, strict construction of the lowa statuts prolilbiting transféra of cor- 
porate stock with attettnpted exemptions from full jjaytnent thereof, enacted 
for the protection of creditors, will wbrk a positive injUry to creditors, a lib- 
éral construction, in accordance with its spirit, -will be given such statute.i 

This is an action atlaw to recover from the personal représentatives of 
George Greene 80 par cent, unpaid upon 910 shares of stock iasued to 
him by the Burlington, Cedar Rapids & Minnesota Railway Company. 
The ambunt claimed is the sum of $65,523 . 20, with interest. It seems 
that George Greene was a stockholder of said copapany, and also a mem- 
ber of a construction company by which the work of building had been 
done. The railway company was indebted to the construction company 
in the sum of $70,000, without any means of making payment of the 
same. The railway company was in fact insolvent. Its earnings were 
insufficient to pay the interest on its large bonded debt. It had a float- 
ing debt bf over a half million of dollars which it could not provide for. 
It is sufficiently évident: that the whole corporate property was insuffi- 
cient to pay the bonded debt secured upon the property, and that the 
stock of the company had nomarket value. Under thèse circumstances, 
the railway company entered into an arrangement with George Greene 
and his associâtes, by which the companj' issued to them its stock at the 
rate of 20 caits on the dollar, in fuU payment and discharge of the debt 
of $70,000, which they held against the company. The stock was to be 
received as fuU paid. The shares of stock were $100 each, and George 
Greene received his proportion, amounting to 910 shares. It is to re- 
cover the unpaid $80 on each of thèse shares of stock, to be applied on 
the plaintiff's judgment, that the plaintifif, a créditer of the company, 
brings this action. 

It appears that George Greene and his associâtes received the stock 
reluctantly, and with the hope by its means of raising the company from 
its crippled condition of insolvency. With this view they transferred 
the stock for a nominal, considération to John I, Blair, a large capitalist j 
by whom it was retransferred to his assignors upon finding that the task 
of getting the railroad company out of its difficulties was hopeless. The 
plaintiff, having recovered a judgment in a state court of lowa against 
the railway company, and having caused exécution to issue upon the 
same, Which was returned milki bona, now prosecutes this suit for the 
purpose stated. A jury was called pro forma, but the case was tried prao- 
tically before the court upon facts not disputed by the parties, and upon 
pure questions of law. The jury were directed by the court to enter a 
verdict for the défendant upon the admitted facts. 

P. Henry Smythe and Joseph Anderaon, for plaintiff. 

Charles A. Clark, for défendant. 

Love, J. Whoever, in my opinion, takes the stock of a solvent corpo- 
tation, must receive it am/onere. He proposes to become a member of 

iSee note àt eiid of case. 
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the corporation, and to participate in its rights; profits; and benefits 
Qn equal terms with pther stockholders, in proportion to his stock, and 
he cannot take thèse advantages without assuming the burdens of the 
corporatiotl in like proportion to the amount of his stock. This may 
not be true, indeed, I think it is not true, of the case of an insolvent 
corporatiotl which îs in the course of settlement or liquidation. I can- 
not see tbat the créditera of a solvent corporation, the assets of which are 
entirely adéquate to the satisfaction of their claims, hâve any interest in 
compelling a particular stockholder to pay up his stock in fuU; but it is 
surely otherwise, as I will presently show, with the fuU-paying stock- 
holders themselves. , 

Thèse principles may be best illustrated by considering the relations 
which the taking of stock créâtes. The stockholder assumes a three-fold 
relation: (t) to the corporation itself; (2) to the creditors of the Com- 
pany; (3) to the other stockholders. 

To the cïeditors he becomes a debtor to the amount of his unpaid 
stock, whén the company becomes insolvent, and fails to pay its debts. 
To the other stockholders he assumes the relation of a qiiasi partner, in 
that he paTtieipates in the profits and advantages of the corporation, 
and takeà its burdens to the extent of his unpaid stock. To the cor- 
poration itself he is bound by the eontract by which he owns the stock 
which has been issued to him. He is a debtor to the corporation to the 
amount of his unpaid stock. What is the nature of the eontract which 
the taking of stock in a corporation créâtes î What relations does it es- 
tablish between the shareholder and the other stockholders, and also to 
the creditors and the corporation? 

The taking and receiving of stock is à eontract founded upon certain 
considérations to the stockholder. It is not a gift to him . By the taking 
of the stock he becomes a member of the body corporate. He has a 
right to vote upon his stock. He entitles himself to his share of the 
profits, if any, and to the property of the corporation upon the final dis- 
tribution in proportion to his holding of stock. Such are the consid- 
érations flowing to the stockholder. And what are his undertakings in 
considération of the rights and interests thus secured? His undertaking 
is to pay for the stock. Can a stockholder, by agreement with the cor- 
poration issuing the stock, lawfuUy stipulate that he shall pay less than 
the face value of the same, — say 10 or 20 cents on the dollar? It is 
manifest that the law will not permit any partytomake a eontract which 
necessarily works a fraud upon the rights of other parties. Now, if ail 
the subscribers and takers of stock should be allowed, by eontract with 
the Company, to pay less than the face value of the stock, a fraud upon 
the creditors, in case of insolvency, would be the unavoidable resuit. 
Creditors, in dealing with the corporation, look to its means of pay- 
ment, which is in part its capital stock, and its earnings. The stock- 
holders are members of the corporation. They authorize the corporation, 
which is organized for their benefit and profit, to hold them forth to the 
world as contributors, to the respective amounts of their stock, to the 
assets and capital of the corporation. They thus give the corporation 
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crédit. They also také its earnings, in proportion to their shares, in 
the form of dividende. They reeeive thèse dividends in proportion, to 
the Ml amount of their shares, and nôt upon any reduced basis fonnded 
upon their contract to paj"! into the corporation less thaii the face value. 
Thèse earnings and dividends, if not received by the shareholders, could 
be applied to the satisfaction of the daims of creditbrs. 

To permit stockholders to pay 10 or 20 per cent, on their étock, and 
reeeive dividends on it at the rate of 100 per cent., would work mani- 
fest injustice to creditors. To permit the stockholders and the corpora- 
tion to hold the stockholders out to the world as responsible for $100 
upon each share of stock, and, by a priva te agreement between the cor- 
poration and the shareholders, to allow the latter to pay only ten or 
twentj' dollars on each share, would work manifest fraud upon the cred- 
itors of the corporation. Hence the law would not pennit such a con- 
tract between the company and the shareholders. It is equally clear 
that it would work wrong and înjury, pro tanto, to creditors, in case of 
insolveucy, to permit any one stockholder to recëive dividends upon 
full stock, and pay only a small per cent, upon it into the treasury of 
the company. If there is anything fundamental, respecting both cor-i 
porations and private partnerships, it is that creditors hâve a right* to 
satisfaction before any member of the firm or corporation is entitled'to 
appropriate the earnings or profits. 

But supposing that creditors should hâve no right to complain, as- 
suming that the assets of the corporation should be sufficient to pay ail 
debts, — we must stiU consider the relation of stockholders to one an- 
other, and the résulta that would fiow from a rule permitting the corpo- 
ration to issue stock to particular persons &t less than the face of thè 
stock. Of course, the original subscribers of stock, and ail others not 
exempt by contract with the corporation from full payment, would be 
compelled to pay dollar for dollar of their stock; for such would be the 
contract involved in their subscription to the capital stock. This might 
resuit in the grossest inequality and injustice between différent classes 
of stockholders. While one class would be required to pay only per- 
haps 10 or 20 cents on the dollar, and another doUar for dollar, ail 
would participate equally in the profits and dividends, and in the final 
distribution of thecorporate property. In case of insolvency, one set of 
stockholders might be compelled to pay in, for the benefit of creditors, 
100 cents on the dollar, and another favored class only perhaps 10 or 
20 cents on the dollar. I am not, therefore, able to see how a solvent 
corporation could, without the consent of the stockholders, lawfuUy 
issue stock to other parties exonerated from the payment of its full face 
value. The président and directors are but trustées for the creditors 
and stockholders, and, as such, they must, in the absence of express law, 
do what justice and equity require; and equity certainly requires equal- 
Ity of both benefits and burdens among stockholders. 

But the question before the court in the présent case is whether or not 
the principle in question is of universal application. Does the doctrine 
that the ^président and directors of a corporation cannot lawfuUy issue 
V.*3lF.no.ll— 43 
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stock exonerated from fuH paymènt, apply to àll possible cases? Does 
itapply at ail to a corporation in a state of insolvency, Using its stock, 
withont oflier means of.payment, :to satisfy and discharge the debt of a 
particular creditor? The suprême court of lowa hâve, in a majority 
opinion in the case of Jackson v. 2V<i«r, 64 lowa, 469, 20 N. W. Rep. 
764, as I understand their judgment, laid down the broad and sweeping 
doctrine that it is absolutely illégal for the président and directors of a 
corporation to issue stock to any pârty with a stipulation exempting the 
stockholder from fuU payment of the stock, so far as creditors are con- 
côrnéd. Such a stipulation is sihiply void. The stockholder is bound 
to pay up thé fuU face value of the stock, notwithstanding the agree- 
ment'of the corporation with him to the contrary. The gênerai princi- 
ples laid down, and strongly enforced in the majority opinion, stand, 
no doubt, upon impregnable ground. : 'They are stated with marked abil- 
ity and fullness in that opinion. But I incline to think the majority 
were in error iiiiapplying the prînciple to the case then before them, 
which , indeed, was the very casôi noW before the court. I am of opinion 
thattbere may be some exceptions in the application of that prînciple, 
just and œost sajutary as it undoubtedly is; and that the case before 
us is one ofthose exceptions. ; 

What are the grounds and reasons of the doctrine, that a stockholder 
cannot, by contract with the corporation, be exempt from the fuU pay- 
ment ;of, fais stock? The sole reasbnand basis of the principle is that the 
capital stock, in comnion with thê other, property of a corporation,: is a 
trust fund primarîly for the satisfaction of its debts, and subject to the 
rights of cr^itors for the beneiit âf shareholders. Now, suppose it could 
bé shown, in any given casfej that: an issue of stock by the company, 
with thexight to the stockholder of partial payment, ;would prove a ben- 
efit ràther than an injury to both creditors and shareholders, what reason 
would there.bé to apply the . pririeiple in question to such a case? Of 
course, the burden of showing the bénéficiai cha,racter of such a transac- 
tion tO' creditors and shareholders would rest upon the holder of thé stock. 
Suppose! a creditor of an insolvènt corporation should see fit, for any rea- 
son satisfactory to himself, to receive the worthless stock of the corpora- 
tion as paid upstock, ati'20 cents on the dollar, in full satisfaction of his 
debt, what possible injury could accrue to other creditors and stockhold- 
ers? Would such a transaction not prove an absolute benefit to them? 
In the first place, such stock, in the possession of the company unissued, 
Would be of no value whatever to creditors. It would produce nothing, 
and pay nothing. It would seem, therefore, that the payment of a debt 
by the issue of such worthless stock would be no possible injury to other 
creditors. 'On the contrary, it would seem to be a positive ad vantage to 
the other creditors to hâve a particular debt discharged by stock of no 
Value, becaïfse; the creditor so receiving the stock would bave no right to 
claim ■prro rata payment out of the assets of the insolvènt corporation. As 
to the stockholders of the corporation, how would they be injured by 
such a transaction? The corporation being insolvènt, and its assets, in- 
eludingj.of course, the capital stock, fully paid up, being insufficient to 
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pay the debts, there would be nothing lôft for thé stockholdèrs. Thëir 
stock wOiild' be worthless. It coûld nôt be made lêss Ai^aluable by the 
payment of a particûlar debt with newly-issued stock. They would not 
be affeeted, one way or the other, by the tràhsàctiûtt, since they would 
be conipelled to pay thèir stock up fully for the benefit of the creditors, 
and nothing more bould, io any evént, be fequired of them. 

The very case before the court présents an example illustrative of what 
I hâve just said. The raiiway company was ifisblvent. Its stock issued 
and unissued was worthless, but George Greene and his associâtes, for 
reàsons peculiar to themselves,— reasons which would hâve influenced 
the conduct of no oùe else, — ^accepted the unissued stock of the company 
at 20 cents on the dollar, in payment of a debt of $70,000. If thèrè 
was anything lèft in the corporation to be paid prorata on its debts, the 
transaction was a positive beneflt to the creditors holding such debts. 
It is safe to say that if Greene and his associâtes had known or believed 
the law to be such as to require them to pay 80 cents on the dollar upon 
the stock which they received, they never would hâve taken it. It 
would bave remained unissued, without value, to creditors, in the pos- 
session of the corporation; and the debt of $70,000 would hâve remained 
to be paid |)ro rata with the other debts; and, as to the other stockholdèrs 
of the insolvent corporation, I do not see how they could hâve been af- 
feeted one way or the other by the transaction. 

It seems to be a fair inference, from the facts that George Greene, who 
was a méiùber of both corporations, entertained a hope that by ta.king 
the stock in question, and transferring it to John I. Blair, the corpora- 
tion could be restored to solvency , and placed once more upon its feet. 
In this he failed, and the stock was returned to him by John I. Blair. 
But, if Greene had succeeded in this, the resuit would hâve proved 
highly bénéficiai to both the creditors and stockholdèrs of the corporation. 
As, however, Greene failed in accomplishing his purpose, the stock which 
he received must hâve proved worthless in his hands, while the debt of 
$70,000 was wiped out. 

It îs argued, agaînst this view, that the debt upon which the présent 
suit is founded was contracted subséquent to the transaction between 
Greene and the corporation, and that the reasoning of the court cannot 
be Sound when appiied to the plaintiff in this case. This argument bas 
been urged with singular plausibility and force, but I cannot regard it 
as conclu§ive. If the transaction between George Greene and the cor- 
poration was at the time bénéficiai to the creditors then existing, and if 
it was therefore legitimate, I am not able to see how it could be rendered 
invalid by debts subsequently contracted. The issue of the stock to 
George Greene and his associâtes was not a secret transaction. It was 
open and public. The resolution authorizing it was spread upon the 
records of the corporation. The new créditer, taking the company 's 
bonds, if he opened his eyes, must bave seen that the stock issued to 
George Greene was delivered to him as paid-up stock. If the new cred- 
itor looked beyond the surface of the transaction, we are bound, in our 
own view, to hold that he discovered that the transaction was entered 
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into in good faithj that it was b^eneficîal to then exîstîng creditors of the 
insolvent corporation; and that it was therefore legitimate and unim- 
peachable. We must assume that the new créditer took the obligations 
of the corporation with notice, and full view of thèse facts. 

Again, it is urged that the lowa statute law positively prohibited the 
transaction in question, so far as it was attempted to exempt the stock 
from full payment. But we answer that the statute must receive a rea- 
sonable construction; that its sole purpose was the protection of corpo- 
rate creditors; that in the présent case it would hâve worked positive in- 
jury to the creditors of the insolvent corporation to bave given the lowa 
statute the strict and rigid construction now claimed for it; that such a 
construction, applied to the case in question, would bave defeated the 
very purpose and policy of the statute; and that such could not, there- 
fore, bavé been the intention of t^e législature in passing the law. 

NOTE. 

Coepoeations^Ukpaid Stock. The aèceptance of a certificato of stock not fully and 
actually paid Up, ipso facto obligates the holder to make np its par value, if the duty of 
the corporation to its creditors requires it, MoKim v. Glenn, (Md.) 8 Atl. Kep. 130; 
Glenn v. Scott, 28 Fed. Eep. 804; Holmes v. Sherwood, 16 Fed. Eep. 725; Flinn v. Bag- 
ley, 7 Fed. Eep. 785 ; Jackson v. Traer, (lowa, ) 20 N. W. Eep. 7(54 ; Lee v. Granger Mar- 
ket Co., (Or.) 11 Pao. Eep. 270 ; although he originally agreed to take the stock as fully 
paid up, Flinn t. Bagley, eupra ; Jackson t. Traer, supra. 

No subséquent release of the original oontract or subscription, by the corporation, 
will avail agalnst the claims of creditors. Flinn v. Bagley, 7 Fed. Eep. 785. An as- 
signnient to a corporation, by a subsoriber to the capital stock, of part of his shares, in 
payment of an assessnient, and an acceptance of such transfer by the board of directors, 
are ultra vires, a,nd void as againât a trustée of the oompany under a deed of aasignment 
for the beneflt of corporate creditors. Glenn v. Scott, 28 Fed. Eep. 804. Any secret ar- 
rangement between the corporation and its stockholders, by whioh the responsibility 
of the latter is madé less than it appears to be, is void as against creditors. Thompson 
V. Eeno Sav..iBank, (Nev.) 7 Pac. Eep. 68. 

It is imin^erial whether stock was to be paid for in money or by conveyanoe ot 
property, as fhe subscriber is, in any event, liable to the creditors of the corporation, 
under Code TiJWà, 1 1082, to the extent of his subscription. Chisholm v. Forny, (lowa,) 
21 N. W. Eep. 664; Singer v. Given, (lowa,) 15 N. W. Eep. 858. Stockholders who pay 
for their stock by the trauafer of a worthless patent, remain liable to creditors. Chis- 
holm V. Forny, tàpra. Under the laws of Wiscomin, prohibiting the issue of stock nn- 
less fully paid, either in money, or in labor or property estimated at its true money 
value, a contract pursuant to which a party was to pay for stock at 50 cents on the 
dollar, and be a^ppointed gênerai manager of the company, at a salary of $2,000 a year, 
is void. Clarke v. Lincoln Lnmber Co., 18 N. W. Eep. 492. Where of the whole $500,- 
000 of capital the stockholders paid in $1,000 in cash, and $10,000 in land, a prima fade 
case is made, leaving the stockholders' liable for judgments upon indebtedness con- 
tracted during their respective holdings, if the prooeedings were commenced and the 
judgment obtained withm the time limited by the statute. Grindle v. Stone, (Me.) 3 
Atl. Kep. 183. 

It has been held that a corporation free from indebtedness has the power to issue fully 
paid up stock to its stockholders in considération of partly paid stock, and the surren- 
der of accumulated proiits, and that neither the corporation nor its subséquent creditors 
with notice can disturb such arrangement. In re State Ins. Co., 14 Fed. Eep. 28 ; Coit 
V. North Carolina G. A. Co., 14 Fed. Kep. 12; Kenton Fnrnace B. & Manuf'g Co. v. 
MoAlpin, 5 Fed. Kep. 737. But as to debts existing at the tirae of that arrangement, it 
would bevoid; and would not bar an action at law by the corporation against thestock- 
holders to recover the unpaid 50 per cent, of their subscriplions. Kenton Furnace E. & 
Manufg Co. v. McAlpin, 5 Fed. Eep. 737; In re State Ins. Co., 14 Fed. Eep. 28. Where 
a corporation was embarrassed, and, for the purpose of raising funds, agreed to sell ad- 
ditional stock at what was then the market value of the original stock, held, that the 
assignée in bankruptcy could compel the payment of the différence between such mar- 
ket value and the par value. Flinn v. Bagley, 7 Fed. Eep. 785. The Burlington, Cedar 
Eapids & Minnesota Eailway Company, beîng indebted to a construction company on 
a contract under whioii it liad constructed the road, as a compromise of the claim 
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transferred to the construction company certain shares of stock, at 20 per cent, of itg 
face value, in fuU settlement of the claiiï), and the shares were distribnted ànionR the 
members of the construction oonipany. Meld, that the members of the construction 
company could be held lîable as stockholders of the railroad company for the unpaid 
balance of the stock so recelved. Jackson v. Traer, (lowa,) 20 N. W. Rep. 764; over- 
ruling Louisa Co. Nat. Bank v. Traer, 16 N. W. Eep. 120. 

Althongh the California constitution provides that no corporation shall issue stock, 
except for nioney paid, labor done, or property actually received, and ail flctitious in- 
crease of stock shall be void, an increase of the capital stock of a company, and sale 
of such stock at the actual niarket value, for the purpose of enlarging the Works and 
capaclty, and snpplying an increased quantity of water, is legitimate, authorized, and 
not a " fictitlous " issue. Stein v. Howard, (Cal.) 4 Pac. Rep. 662. 

In California, a corporation formed for the business of mining, smelting, reduclng, 
refining, and working ores and minerais, etc., may sell, at less than par value, shares 
of capital stock pnrporting to be fully paid, and, if there be no fraud, the creditors of 
the corporation hâve no recourse, against the purchasers or holders of such stock, for 
the différence between the par value, and the priée at which they were sold. In re 
South Mountain Con. Min. Co., 14 Ped. Rep. 347, 5 Fed. Rep. 403. 

So, also, in Minnesota. Ross v. Silver & Copper I. M. Oo., 29 N. W. Rep. 591. 

A creditor who has obtained a judgment against a corporation, and is unable to real- 
ize thereon upon exécution, may file a bill in equity against stockholders to subject the 
unpaid balance due on their subscriptions to the stock of the corporation. Patterson 
V. Lynde, 1 Snp. Ct. Rep. 432; Bell's Appeal, (Pa.) 8 Atl. Rep. 177; Cornell's Appeal, 
(Pa.) 6 Atl. Rep. 258; Holmes v. Sherwood, 16 Ped. Rep. 725; Bissit v. Kentucky River 
Nav. Co., 15 Ped. Rep. 363; Queenan v. Palmer, (111.) 7 N. E. Rep. 613; Brundage v. 
Monumental Silver Min. Co., (Or.) 7 Pac. Rep. 314 ; Thompson v. Reno Sav. Bank, (Nev.) 
7 Pac. Rep. 68. It has been held that no one creditor can sue for himself alone, but, 
when a stockholder is sued, it raust be in a way to put what he pays directly or indi- 
rectly into the treasury of the corporation, for distribution according to law, Patter- 
son V. Lynde, 1 Sup. Ct. Rep. 432; and inasmuoh as only so much of the unpaid capital 
as is necessary for the payment of the debts can be called in, and that can be done only 
when ail the other assets are exhausted, an account should be taken of the amount of 
debts, assets, and unpaid capital, and a decree be made for an assessment of the amount 
due by each stockholder, Bell's Appeal, (Pa.) 8 Atl. Kep. 177. But it is not a fatal de- 
fect that not ail creditors are joined as plaintiffs, nor ail stockholders as défendants. 
Cornell's Appeal, supra. The creditor may sue for himself and such others as may 
join. Holmes v. Sherwood, supra; Brundage v. Monumental Silver Min. Oo., supra. 
Where there are stockholders beyond the jurisdiction, the stockholders sued must look 
to them for contribution. Holmes v. Sherwood, supra. And it is said that, as the ob- 
ligation of a subscriber to stock of a corporation is several, and not joint, he may be 
sued by a créditer of the corporation for the amount of his unpaid subscription, and, 
If he holds himself aggrieved thereby, he must seek his remedy as against the other 
stockholders in default like himself. Brundage v. Monumental Silver Min. Co., supra; 
Thompson v. Reno Sav. Bank, supra. A party who is at once a creditor and a subscriber 
to the stock of a corporation, must, upon failure of the company, pay up the amount 
of his unpaid subscription. He can then partioipate in the fund ratably with the other 
creditors, Thompson v. Reno Sav. Bank, (Nev.) 7 Pac. Rep. 68 ; and where it is his judg- 
iiient which is sought to be enforced, he must contribute paripassu with the défendant 
stockholders towards the liquidation of the demand against the corporation, Bissit v. 
Kentucky River Nav. Co., 15 Ped. Rep. 353. 

But it has also been said that such unpaid subscriptions may be reached bv garnish- 
ment or attachment. In re Glen Iron-Works, 20 Ped. Rep. 674, 17 Ped. Rep. 324 ; PauU 
v. Alaska Gold & Silver Min. Co., 14 Ped. Rep. 657 ; McKelvey v. Crockett, (Nev.) 2 Pac. 
Rep. 386. But until due by the terms of the charter or by-laws, or called in by assess- 
ment, or until the insolvency of the corporation, they are only équitable assets, and 
cannot be reached by an action at law. McKelvey v. Crockett, sùpra. 

Respecting when the statu,te of limitations begins to rnn against the liability of stock- 
holders, see Franklin Sav. Bank v. Bridges, (Pa.) 8 Atl. Rep. 611 ; Glenn v. Priest, 28 
Ped. Rep. 907, 24 Ped. Rep. 536, 23 Fed. Rep. 895 ; Glenn v. Saxton, (Car.) 9 Pac. Rep. 
420 ; First Nat. Bank of Garrettsville v. Greene, (lowa,) 17 N. W. Rep. 86, 20 N. W. Rep. 
754. 

See, also, Glenn v. Clabaugh, (Md.) 3 Atl. Eep. 902; Glenn v. Howard, Id. 895 j State 
V. Timken, (N. J.) 2 Atl. Eep. 783 j Glenn v. Walker, 27 Fed. Rep. 577. 
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BowEES V. CoBB, Ex'r. ^ 

((kreuit Court, D. Maisachuaetta. July 29, 1887.) 

1. Pkincipal and Subett-^Relbask of Subbtt— Change qv Paeties. 

Where the condition of an indemhifying bond is that the sureties thereon 
will Bave harmless A. and B., proposed sureties of the principal on a probate 
court bond about to be given by him as trustée, the sureties hâve a right to 
stand on the very terma of their Contract, viz., reimbursement of A., and B. 
for any damage accruing to them by reason of their signing the probate bond; 
and the exécution of a guaranty by B. to A., without the knowledge of such 
sureties, which by its terms releases A., so far as B. is concerned, from ail lia- 
bility on the probate bond, opérâtes to discharge the sureties on the bond of 
indemnity.i 

S. Samb—Accbptance op Prinoipai,'^ Note— Ignorance oi" Rights. 

A surety on the bond of an insolvent defaulted trustée, Teho, in ignorance 
of his right to proceed against a soùnd surety on an indemnifying bond e;xe- 
cuted in his favor, accepta notes of the trustée in payment of the loss entailed 
upon him by his suretyahip on the trust-bond, is estopped thereby to proceed 
against the surety on the indemnifying bond. 

At Law. 

A. S. Watt, for plaîntifif. 

Henry Wbeekr and E. W. HutcMna, for défendant. 

Caepenter, J. This case has been heard by the court on an agreed 
statement of facts. It appears that, in 1871, John H. Swasey, of Bos- 
ton, applied to the probate court for the county of Grafton, in the state 
of New Hampshire, to be appointed trustée for Benjamin M. Swasey ; that, 
in order to qualify himself thereto, he was required to file a bond, with 
two sureties, résidents of New Hampshire; that Edmund Burke and 
Shepard L. Bowers, of Newport, New Hampshire, agreed to become 
sureties, provided they were secured by a bond of indemnity, with 
Harvey D. Parker and Jacob Hittinger, of Boston, as sureties; that 
thereupon the bond of indemnity now in suit was sent to Burke, signed 
by Swasey as principal, and by Parker and Hittinger as sureties; that 
Bowers then declined to sign the probate bond unless Burke would also 
indemnify him; and that Burke then executed, without the knowledge 
of Parker, an obligation under seal, whereby he agreed with Bowers to 
"indemnify and save him harmless from ail damage, expense, and cost 
which may accrue to him by reason of his signing said bond of said 
Swasey before mentioned." It further appeare that Burke and Bowers 
thereupon signed the probate bond as sureties with Swasey; that, in 
1878, Benjamin M. Swasey died, and it was then found that John H. 
Swasey was a defaulter in his trust; that he thereupon made an assign- 
ment to Parker and Burke of his interest in the estate of Benjamin M. 
Swasey; that John H. Swasey and Hittinger were then insolvent; that 

'Sureties hâve a right to stand on the strict terma of their obligations. Wier Plow 
Co. v. Walmsley, (Ind.) 11 N. E. Eep. 232, and note. 

Any material variation of the contract between the principals, without the assent of 
the sureties, will disoharge the latter. Id. 
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the amount of the trust-estate for which Swàsey was liable, deducting 
his interest in the estale, was $4,400, which amount was paid by Burke 
and Parker in equal shares; that Swasey thereupon gave to Burke and 
Parker each a note for $2,200, and also an assignment of hîa claim on 
E. C. Drew; that Parker coUected on said claim $261, and indorsed one- 
half thereof on Swasey's note, and sent one-half thereof to Burke, who 
also indorsed the amount on Swasey's note, and sent to Parker a receipt 
therefor; and that Burke and Parker are now dead. This action was 
brought by Bowers, as surviving obligée, for the benefit of the executrix 
of Burke, against the défendant, who is executor of Parker. 

I haveconcluded that thia action cannot be maintained. I think the 
delivery of the guaranty by Burke to Bowers operated to discharge the 
sureties on the bond hère in suit. The sureties are entitled to stand on the 
very terms of their contract, and are not bound by any variation which 
shall be made therein without their consent. Their contract in this case 
recited that Burke and Bowers had, at requestof Swasey, become sureties 
for him on the probate bond, and thereupon a|;reed to hold them harm- 
less against aU damages which might accrue to them by reason of such 
signature. The fact was that not only did Burke and Bowers sign the 
probate bond, but also there was a guaranty given by Burke to Bowers 
before the bond was signed, the effect of which was that, as between 
themselves, only Burke should be liable. Their liability to the probate 
court could not be changed by the exécution of this guaranty, and the 
only change made in their relation to each other was that, if Burke 
should pay the whole amount for which the two became liable, he would 
bave no claim for contribution on Bowers; and, if Bowers should pay 
any part of that amount, he would hâve a claim for reimbursement 
from Burke. In other words, the delivery of the guaranty would make 
no différence in the ainount which Parker might become liable to pay, 
nor in the contingencies under which that liability might arise. It 
made a différence, however, in the respective positions of Burke and 
Bowers towards Swasey, and it was with référence to their position to- 
wards Swasey that the contract hère in suit was given. I hâve, not with- 
out much hésitation, reached the conclusion that it made a material 
change in the contract against which Parker undertook to défend Burke 
and Bowers. 

In the second place, I am strongly inclined to the opinion that it niust 
be inferred from the agreed statement that the note given by Swasey to 
Burke was intended by the parties as payment of the sum hère in ques- 
tion, for which Swasey was primarily liable, and that the surety was 
thus discharged. It would seem torequire strong évidence to satisfy the 
mind that Burke accepted the note of Swasey, whp was insolvent, in 
placç of the bond of Parker, who was a man of large means. But it ap- 
pears by aJetter from Burke to B. F. Putnam, whp was administrator 
on the estate of Benjamin M. Swasey, that Burke had to some extent 
forgotten the nature of the relation in which he and Parker stood. He 
says : "Harvey D. Parker, proprietor of the Parker House, and myself, I 
suppose, are liable as his [J. H. Swasey's] bondsmen. Mr. Parker, I 
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think, is noton the bond, but he indemnifies Mr. Bowers, wLo îs. That 
is my recollection of the niatter." If Mr. Burke supposed this was the 
stateof the case, hemight well accept in payaient of his loss the note, 
with whatever of security Swasey was able and willing to give. The 
amount of the loss was equally divided between the two. Burke never 
made any demand on Parker for reimbursement, although he lived over 
three years after the notes were given; and he received from Parker the 
half part of a small sum which was received from the securities tumed 
in by Swasey. If he had not intended to accept the note in payment, 
but intended to demand indemnity from Parker at such time as the final 
amount of the loss should be ascertained, he would probably hâve re- 
quired that at least the whole amount realized from Swasey should be 
paid to him. The fact thàt he was under an error as to his légal rights 
when he accepted payment would not, I think, change the résulta of that 
act. 

The défendant further contends that the action of Burke had the ef- 
fect to notify to Parker that he had no claim on him, and that the plain- 
tiff is therefore estopped in this action. I do not think it necessary to 
refer to this défense further than to say that there is no évidence that 
Parker did any act, or lost any valuable thing, by reason of this repré- 
sentation, if such there was; and hence no estoppel arose. 

There will be judgment for the défendant. 



In re Sam Kee, on Haheas Oorpua. 

(.Circuit Court, N. B. Oalifornia. May 3, 1887.) 

Ladndet Ordinancb— Constitutionalitt. 

A city ordinance, which makes it an offense to keep a laundry, wherein 

clotbes are cleansed for hire, within the iimits of the larger part of a city, with- 

out regard to the character of the structure or the appliances used for the 

- purpose, or the manner in which the occupation is carried on, is unconstitu- 

tional on varions grounds, and void.* 

(Syllabus by ihe Court.) 

T. D. Biordan, for petitioner. 
0. R. CogfWaw, for respondent. 

Sawyee, J. The petitioner is îiriprîsoned in pursuance of a judg- 
ment of a justice of the peace of Napa county, for a "misdemeanor by 
maintaining and carrying on a public laundry, where articles are washed 
and cleansed for hire, at a houèe situated on Main street, between First 
and Pearl stréets, in the city of Napa, contrary to ordinance 146 of said 
city of Napa, prohibiting the establishment, carrying on, or maintaining 
of public laundries or wash-houses in certain Iimits, " 

■ See note at end of case. 
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The provisions of the ordinance under which the conviction was had 
are as follows : 

"Section 1. It shall be unlawful for any person or persons to establish, 
maintaini or earry on the business of a public lauudry or wash-house, where 
articles are cleansed for hire, within the following prescribed limils in the 
city of Kapa: Commencing at the south-easterly corner," etc. 

Giving at length bounds, including the larger part of the city. 

"Sec. 2. Any public laundry or wash-house, established, maintained, or car- 
ried on in violation of this ordinance, is hereby declared to be a nuisance. 

"Sec. 3. Any person violating any provision of this ordinance shall, upoîi 
conviction thereof, before any court having jurisdictlon to try the offense, be 
punished by a fine not exceeding one hundred dollars, and an alternate judg- 
ment may be given requiring such person to be imprisoned until said fine is 
paid, not to exceed one day for each dollar of the fine." 

The case clearly falls within the décision of this court in Re 2îe Loy, 
arising under a similar ordinance of the city of Stockton, (26 Fed. Rep. 
611,) and within the principles authoritatively established by the su- 
prême court of the United States in Yîck Wo v. HopUns,118 U. S. 356, 
6 Sup. et. Rep. 1064. 

The laundry business has been carried on by the petitioner and his 
predecessors, at the location occupied by him, for 20 years, and by the 
petitioner himself 8 years. There is nothing tending in the slightest 
degree to show that this laundry is, in fact, a nuisance, and the uncon- 
tradicted allégations of the pétition are that it ia not. So far as appears, 
it is only made a nuisance by the arbitrary déclaration of the ordinance; 
and it is beyond the power of the common council, by its simple fiât to 
make that a nuisance which is not so in fact. Yates v. Milioaukee, 10 
Wall. 505. To màke an occupation, indispensable to the health and 
comfort of civilized man, and the use of the property necessary to carry 
it on, a nuisance, by a mère arbitrary déclaration in a city ordinance, 
and suppress it as such, is simply to confiscate the property, and deprive 
its owner of it without due process of law. It also abridges the liberty 
of the owner to sélect his own occupation and his own methods in the 
pursuit of happiness, and thereby prevents him from enjoying his rights, 
privilèges, and immunities, and deprives him of equal protection of the 
laws secured to every person by the constitution of the United States. 

On the authority of the cases cited, without repeating the arguments 
so elaborately presented therein, the ordinance is held ta be void, as be- 
ing in contravention of the constitution of the United States. The pris- 
oner is entitled to be discharged. Let him be discharged. 

NOTE. 

CoNBTiTtiTioNAL Law — Laukeby Oedibances. The ordînances of the city of San 
Francisco giving the board of supervisons authority, In their discrétion, to refuse per- 
mission to carry on laundries, except where located in bnildings of brick or stoneS, are 
unconstitutional. Yick "Wo v. Hopkins, 6 Sup. Ct. Eep. 1064, reversing 9 Pac. Rep. 
139. See, also. In re Hong Kie, (Cal.) 10 Pac. Rep. 327. So is one which provides that 
such permission shall be granted only upon the recommendation of not less than 12 
citizens and tax-payers in the block in which the laundryis proposed to be established, 
In re Quong Woo, 1 3 Fed. Eep. 229 ; and one which makes it an offense for any person to 
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carry on a lauiidry where clothes are washed for.pay, within the habitable portion ol 
the city. Stookton Laundry Case, 26 1 éd. Bep. 611. 

The législature bas no power to déclare, or to authorize the municipal authorities to 
déclare, private résidences to be nuisances, beoause the aame bas a tendency to depre- 
date in value the property of persong near by, or to obstruot the view of the sanie, or 
to keep thé breeze therefrom. Quintih v. City of Bay St. Louis, (Miss.) 1 South. Eep. 
625. Licenses for callings, trades, and employments niay be reqnired by snpervisors 
where the nature of the business requires spécial knpwledge or qualifications, or where 
they are issued as a mearis of raising revenue for municipal purposes; they cannot be 
required as a means of prohibiting any of the avocations of life whieh are not inju- 
rions to public morals, offensive to the sensés, nor dangerons to public health and 
safety. In re Qtiong Woo, 13 Fed. Eep. 229. But an ordinance prohibiting the wash- 
ing and ironing of clothes between certain hours of the night is one within the right- 
ful exercise of the police powers. Spon Hing v. Crowley, 5 Sup. Ct. ilep. 730; Barbier 
V. Connolly, Id. 357. 



Paterson and others v. Dakin and others. 
(District Gouri, 8. B. Aldbama. July 23, 1887.) 

1. AdJORAIiTT— JlTKISDICTION — InJUNCTION. 

A court of admiralty bas no power to grant an injunctîon enjoîning the de- 
fendants from enforcing a daim against a cargo, nor to enf orce spécifie per- 
formance, nor to compel the exécution of a contrâct. 

2. ChakTER-PaBTT— PAKTlBS^RElfBDIES. 

Where acharter-party which is made with the owners only, the master 
not being a party to it, stipulâtes that the master is- to sign the bills of lading, 
an action in personam will not lie against the master for f ailing to sign a clear 
bill, but theremedy is against the owners, or îVi rem against the vessel. 
8. Master— Pbbsonal LiaBhjtt— Vindictive Damao-bs^Contbrsion. 

Where a masser, whose duty it is to sign his ship's bills of lading, indorses 
on a bill of lading a claim for demurrage whieh he honestly believes to be 
well founded, he is not liable for vindictive or éxemplaiy damages on its be- 
ing proVen that therewas no légal or just claim for demurrage, nor nnder 
thèse circumstances is he liable for conversion. 
4. Same— Nominal Damages. 

Where there is no légal and ^juat claim for demurrage or ôtherwise, it is the 
masticr's duty to give a clear bill of lading; and he is liable for nominal dam- 
ages for indorsing an unfounded claim upon it, though honestly believing 
such claim to be va.lîd. 

6. CàARTBB-PABTY— CoSfSTKUCTION. 

Where a charter-party providès that "from the computation of the time al- 
lowed fordeliveringtiraberto the shipshall be excluded any time lest by re*- 
son of drought;" and it appears that at the shipping point agreed upon be- 
tween the parties it wàs custoHiary to float the timber down certain streams 
and rivers to the point of shipment, whieh werè liable to be dried up, but 
the harbor and booms were never endangered by drought, the word " drought " 
willbe held to apply to the rivers and streams, and wiïl not be held as sur- 
plusage. 

Libel m personam to compel clear bill of lading, 
R. Inge Smith and B. H. Ckirke, for libelants. 
G. L. & H. T. Smith, for respondenta. 

■TouLMiN, J. This libel is filed against George Dakin, master of the 
ship Austria, and Wylie, Fisk & Co., brokers and agents of the owners 
of the ship. It is filed for three purposes, viz.: (1) To enjoin the de- 
fendants from enforcing a claim for demurrage against thé cargo, the charter- 
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party providing that the master or owner is to hâve a lîen on the cargo 
for ail deraurrage; (2) to require défendants to exécute and deliver to 
libelants a proper clear bill of lading for the cargo; (3) to recover of the 
défendants such damages ap libelants may hâve Bustained by the'failure 
and refusai of the master to sign a clear bill of lading. 

On the hearing of the exceptions in this case I held that the court 
had no power to grant the injunction prayed for, and that the exceptions 
to so much of the libel as sought this relief were sustained. But, being 
inclined to the opinion that the admiralty court had the power to com- 
pel the exécution and delivery of a proper bill of lading, and could award 
damages for a breach of the eontract, which provides that the master is to 
sign bills of lading, I retained the case, and proceeded with it upon those 
questions. The libel in seeking to compel the master to sign and de- 
liver clear bills of lading is in the nature of a bill in equity seeking spé- 
cifie performance of a eontract. The master is the person to sign bills 
of lading, and he is bound to sign proper bills of lading. But, if he 
fails or refuses to do so, has this court the jurisdictional power to com- 
pel him to do it? , 

Judge Story says: 

"Courts of admiralty are net, by their constitution and jurisdictlon, con- 
fined to the mare dry and positive rules of the common law ; but they act 
upon the enlarged and libéral jurisprudence of courts of equity, so far as 
their powers extend. But courts of admiralty hâve no gênerai jurisdictlon to 
administer relief as courts of equity. If a maritime eontract is brolcen, the 
adlniralty, concurrent with courts of law, can only give damages for the 
breach of it; Whereas the chancery court may compel the party, in some cases, 
to a spécifie performance. A court of admiralty has no more power to com- 
pel such spécifie performance than it has to set aside the eontract for fraud, 
or correct amistake, or decree the exécution of a trust. Thèse are matters 
properly subject to the cognizance of courts of equity and not of the admi- 
ralty." Brovm v. Lull, 2 Sum. 443. 

In Andreim v. Essex F. & M. 1ns. Co., 3 Mason, 16, the same judge 
broadly déclares that courts of admiralty cannot entertain a libel for 
spécifie performance. "Courts of admiralty," he says, "hâve jurisdic- 
tion over maritime contracts when executed, but not over those leading 
to the exécution of maritime contracts. If there was a eontract to sign 
a shipping paper, or to exécute a bottomry bond, and the party refused 
to perform it, the admiralty court cannot take jurisdiction and enforce 
its performance." 

But : it may be said that the eontract, the spécifie performance of 
which was sought in this case, was not a maritime one, but only pre- 
liminary to the exécution of a maritime eontract. This is true, but 
still the broad proposition is asserted thiat courts of admiralty cannot 
entertain a libel for spécifie performance. The remedy invoked in such 
case is purely an équitable one. In Kdtum v. Emerson, 2 Curt. 79, 
Judge GuETis says; "It is often said that a court of admiralty is a court 
of equity, acting on maritime afFairs." "A court of admiralty," says he, 
"applies the principles of equity to the subject within its jurisdiction. 
But that jurisdiction diflfers widely from the jurisdiction of courts of 
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chancery." In Davis v. Child, Daveis' Ware, 81, it is said: "It waa 
never contended that a court of admiralty bas the authority to decree 
a spécifie perforinance of an agreement." 

I am bound, then, to conclude that, although a court of admiralty is 
in many respects a court of equity acting in maritime affairs, it has no 
chancery powers. Its jurisdiction differs from that of a court of equity. 
The power to decree a spécifie performance of a contract is purely équita- 
ble, and belongs exclusively to chancery. That a court of admiralty does 
not entertain a libel for a spécifie performance of a contract, nor to compel 
the exécution of one, see Henry, Adm. Jur. 65, § 25, and note; 1 
Add. Cont. § 497; The Ives, 1 Newb. Adm. 205. 

Can this libel be maintained on the question of damages? This is a 
suit against the master, and Wylie, Fisk & Co., the ship agents, in per- 
sonam, and from them damages are claimed for a breach of contract. 
The charter-party is the contract, and it stipulâtes that the master is to 
sign bills of lading, — and this of course means proper bills of lading. i If 
there wasno just claim for demurrage, a proper bill of lading in this case 
would hâve been a clear biU of lading. It is contended by libelants that 
there was no légal and just claim for demurrage, and that the master's 
refusai to give them a clear bill of lading was a breach of the contract, 
by which they were damaged. From my construction of the charter- 
party, and in my view of the évidence in this case, my opinion is there 
was no légal and just claim for demurrage; that the master should hâve 
given a clear bill of lading, and that from his refusai to do so there has 
been a breach of the contract. I will bave more to say on this subject 
hereafter. But the question recurs, can the court award damages in this 
case for a breach of the contract? A charter-party is a maritime contract, 
and, as between the parties to it, a court of admiralty has jurisdiction to 
détermine the obligations arising therefrom, and whether they bave been 
violated; and that, in an action in personam or in rem. Post v. Jones, 19 
How. 150; 27(6 Plfeshire, 11 Fed. Rep. 74"^; Maury v. CuUiford, lOFed. 
Rep. 388; The A. M. Bliss, 2Low. Dec. 103; Oakesv. Richardson, Id. 173. 

The parties to this contract, which is the charter-party, are the own- 
ers of the veseel, and the libelants. The master is not a party to it, and 
Wylie, Fisk & Go. are connected with it only as agents of said owners. 
The refusai of the master to issue a proper bill of lading is a breach of 
the contract, which can be enforced m rem against the vessel, or in per- 
sonam against the owners, for any damage the libelants may hâve sustained 
thereby. But my opinion is that the libelants cannot recover of thèse 
défendants any damages for a breach of the contract, even if libelants 
had shown any to bave been sustained. 

But it is further contended that, independently of the charter-party, 
there was imposed by law on the master a duty to sign proper bills of 
lading, and that he failed and refuSed to perform this duty, while, vex- 
atiously to set up an unfounded claim to demurrage, and to impair the 
negotiability of the bill of lading which he did give, and to destroy or 
impair the salability of the cargo, he indorsed a protest and claim for 
demurrage on said bill, to the loss and damage of libelants. 
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There is no question that a duty was imposed by law on the master to 
sign a proper Mil of lading. See Macl. Shipp. 368, and authorities cited 
in note; The Ferreri, 9 Fed. Rep. 468. And if he refused to do so vex- 
atiously, and set up an unfounded claim to démarrage, to inconvenience 
and damage libelants, then I think libelants wodld be entitled to vin- 
dictive damages, whether any actual damage was proven or not. But 
the proof wholly fails to sustain such a complaint.. There is no évidence 
to induce me to believe that the master acted vexatiously, and with a 
purpose to inconvenience and damage libelants. I hâve no doubt of the 
honesty of his claim, and think bis good faith was shown by bis désire 
and eiïort to àdjust the mattér amicably, and without a resort to litiga- 
tion. I therefore find no just claim for vindictiVe or exemplary dam- 
ages; and, as no actual damages bave been proven, Qone can be awarded 
libelants in any aspect of the case. ' '''" 

It is further contended that the master was bound to sign a propèr 
bill of lading, and, failing or refusing to do so, is guilty of acùnveïsion 
of the cargo, and is liable for it? value. The master is botmd to sign a 
proper bill of lading, as I hâve before said, if he bas receivèd the cai'go 
on board , or to put it ashore again at the ship's expensé; otherwisë he and 
the owners might be liable for a conversion. Sée Macl. Shipp. supra, 
368 and note; The Ferreri, 9 Fed. Rep. 468. But the facts alleged in 
this libel dd not make out a case of conversion. It is true that in ad- 
miralty an actîbn cannever fail for want of proper allégations, if merits 
clearly appear in the record: that is to say, amehdments ofeitherform 
or substance to conform to the évidence will be allowed at any time bô- 
fore a decree. Ekhmond v. New Bedford Gopwtr Co., 2 Low. Dec. 316. 
But the facts proven in this casé are not sufficieWt to warrant a decree for 
conversion, nor would such a decree corne within the scope of theprayer 
of the libel. . ' 

Having held that the libelants hâve not shown right to recover actual 
damages, I willnow consider whether they are entitled to a decree for 
nominal damages. For the violation of any légal right, nomihal dam- 
ages, at least, will be allowed. This principle applies to ail actions, 
whether for tort or breach of Côntract, and whether the right is persbnal 
or relates toproperty. The failure to perfonh a duty is a légal Wrong, 
indepeûdent of actual damage to the party for Whose benefit the perform- 
ance of such duty is due. The omission to show actual damages, aiid 
the inference therefrom that none had been sustàined, do not necessarily 
render the case trivial. 1 Suth. Dam. 11, 13, 14. An action is main- 
tainable for a breach of an implied duty arising out of and incident to a 
côntract. 1 Add. Torts, p. 26, §§ 27, 28. If there was no demurrage 
justly due, a proper bill of lading would hâve been a clear biU of lading, 
and it would hâve been the master's duty to give such a one; and his re- 
fusai to do so would hâve been a violation of libelants' légal right, for 
which they would bave been entitled to at least nominal damages. If, 
on the other hand, there was demurrage due, a proper bill of lading 
would bave béen one indoïsed with a proteSt and claim for demurrage. 

This brings me to the question, was there any demurragé'due? The 
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.chart^r-party provides that from the computation of the tiip,e allowed for 
deJiyeriBg the cargo to the ship shall be excluded any time lost by rea- 
sou; qf drought. It is claiip,ed by libelants that the whole 25 days al- 
Iciyve^ for the delivery of the cargo were lost by reaspn of drought, and 
that , this directly prevented the delivery of the cargo within the time 
Specified; that they were released from the stipulation in the con tract as 
to the 25 days by this express exception, and hence not Uable for any 
demurrage. This vessel was to be loaded at Ship island. It appears 
that it.was usual for vessels loading with timber at that port to get their 
cargoes fronî Moss Point. It appears that it was in the contemplation 
of the parties to this charter-party, at the time it was made, that this 
vessel was to get her cargo from Mpss Point. It appearp that the usual 
and ordinary way of supplyîng the Moss Point market with timber, both 
hewn and for mill purposes, was down the ri vers and streams which flow 
ffom the ipterior of the country to that point. And it appears that from 
a short tiipe before the charter-party was made, down to about the time 
the loading -of, the vessel was completed, there prevailed in ail the coun- 
try from which Moss Point was supplied with timber an extraordinary 
drought, such as had not occurred before in many years, and which af- 
fected said rivers and streams tp such an extent as to prevent the floating 
and transpprting.of timber down them to Moss Point, or at least neces- 
sitated its transportation in such small quantities and with such delay 
as greatly to affect and retard, business at that point, It appears that li- 
belants had their timber, which was intended for the cargo of the ship 
Austria, in thèse strearas and riyers, and that hy reasou of the drought 
they were able to get but a smaU part down, and that with much delay, 
expense, and trouble. The ;Ship,was finally loaded with a cargo which 
came principaUy from the port, of. Mobile, and which, it appears, was 
obtained by libelants by extraordinary effort and expense. The drought 
also aifected the Mobile timber market, and the supply of timber there. 
It also appears' that while a drought seriously afïects the interior creeks 
^i3,d riyjBrs ar>d impairs and retards the transportation of timber down 
theçs» ritin, nowise affects the waters at Mo§s Point and Mobile,, the 
booms aithose points where timber is kept, or the transportation of tim- 
ber from the booms to the ship at anchor. 

,, It is contended on the part of the défense that the exception in the 
charter-party asto drought has no meaning, is a mère matter of form, 
and that libelants can,Gkim no rights under it. The rule of law is that 
a contrait ,must be çorjstrued or l^ken in a sensé that will give to itsome 
opération, rather.than that whic^will gi voit nope. and effect must be 
givento ail, the wo;rds and provisions, if possibl^. , I, Brick. Dig. 386; 
IPars. 3hipp. & Adm. 819.; 1, 4-âd. Cont. § 220. Ànd every contract 
is to be interpretpd in connectiçfi with the surrounding ,circurastances. 
^tipulatiops iin a çharter-partyfa^to loading a vessel must be çonstrued 
with référence to the cusloms of the poçt of loading- : Customs of the par- 
ticujari tra[de are ; taeitly incorporated in the contract. If the usages of 
a particular ,pprl^ are wjell known,.at least in the trade to which the char- 
ter-party Teljates, it willbe held, in the absence of exclusive words in it, 
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to havé been framed on the basis of such usages, although to one of the 
contracting parties thèse usages were unknown. The construction of a 
charter-party should be libéral, agreeable to the real intention of the par- 
ties, and conformable to the usage of trade in gênerai, or of the partic- 
ular trade to which the contract relates.. 1 Add. Cont. § 221; 1 Pritch. 
Adm. Dig. 473-487; Macl. Shipp. 361; 1 Pars. Shipp. & Adm. 319, 
and note. 

Construing the charter-party in question by the light of thèse priuci- 
ples, I am bound to hold that the stipulation in référence to drought, 
in order to give it any effect or opération at ail, must apply to the rivera 
and creeks from which the supply of timber for Moss Point came, in 
view of the usages of the partici^lar port and trade to which the contract 
relates; and being satisfied from the évidence that the drought jpreveuted 
or delayed the delivery of the cargo to the ship, I am of opiniop that the 
libelants and cargo are released from any liability for demurrage by tbe 
exceptions in the charter-party, and that n,one is 4ue. 

, But it is contended on the part of the défense that libelants werg 
bound to^load the vessel at a]! hazards, or pay for the delay; that they 
should and could baye obtained a cargo elsewhere. If , they were r,ç- 
Ipased frorn the contract by bringing themselves vinder the exceptions in 
it, my opinion is that they were under no ZegraJ pbligation to gO; elsewhere 
and obtajLpa cargo. But, when they |pund they lyould not be able to load 
the ship with th® cargo, as conteraplated by the contract, they were ;un- 
der a moral obligation to do ail they r€sa8onably could to save the ship 
and ownera from loss. This I think the proof sho^s they did. If the 
libelants jhad, accepted the biU of ladipg given them as a proper one, 
with no initention at the time of litigating about it, they could not main- 
tain this suit. But the évidence, satisfies me they di4 not so accept 
it. The te^timony of Dow. and Capt. , Dakin is clear as to this. Hence 
ïf^y opinion is that libelants were entitled to a clear bill of lading, and 
that it was the. masteç's duty to sign a.clear bill. 

_,5iy judgment thereforeia that libelants are entitled to a decree.as 
agaihst défendant Dakin for nominal damages, no actual damages hav- 
4ng been sliown; and I think the prayer for gênerai relief in the libel is 
suffiçient to warrant such a decree. But I consider therç is no légal 
claioiagainst Wylie, Eisk & Go., and as to thena the libel is dismissed. 
A decree will be entered in accordance with this opinion. 
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The Hblbna E. RxJBSBLL. . : i 

Champlin and others, Owners, etc., v. The Helbna E. Russbli 

(District Court, JD. Conneetieut. Ai^ust 1, 1887.) 

CoLLisioîT — Excusable Bbbaoh OF RcLB. 

Where a vessel sailing on the océan on the starboard tack, and having the 
right of way, crosses the track of another vessel sailing in an opposite direc- 
tion, on the port tack, and the latter fails to fall ofE and give the former the 
right of way, the former, on flnding that a collision is imminent, is justifled 
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in starboarding ter helm, and letting her main sheet run, in order to lessen 
tbe force of tlie collision, and will not be liable for a breach of rules in do- 
ingso. 

Samitd Pàrk, for libelants. 
SUaa A. Bobinson, for claimants. 

Shipman, J. This is a libel in rem, for damages caused by a collision. 
About four o'clock on the moming of March 11, 1887, the schooner 
Eliza S. Potter, then on voyage from Newport News to Providence, 
Rhode Isknd, coUided, at a point about six miles north and east of 
Hog Islarid light, with the schooner Helena E. Russell, then on a voy- 
age from Norfolk to NorMch, Connecticut, and was^seribusly damaged. ' 
To coveJ? the damages suffered from said collision this libel was brought. 

The facts are as follows: At thé time of the collision, the lights of 
each vessel were properly placed, and were buming brightly. The wind 
was about north by west, 'and wâsblowing a good breeze; the séa was 
choppy; the mbon was about fuU, and the night was clear. The Pot- 
ter was sailihg Upon an ëasterly course, ùpon her port tack, about tbur 
miles an iiour. The Russeli was sailing, at about the same rate of 
speed, upon a 'westerly course, on the starboard tack, under foresail, 
jib, and reeféd mainsail', and close hauled. The Potter saW the red 
light of the'Rùssell when she was about two miles off. The Russell 
had the right of way, and continded in her course, supposing that the 
Potter would keep out of hër way, and go astern of her; but the Pot- 
ter kept on her course until it was too late, and a collision was inév- 
itable. If the Russell had then continued her course, the Potter would 
hâve struck her head on, and nearly amidships, and would hâve caused 
a disastrous collision. The master of the Russell, perceiving that his 
vessel was about to be struck by the Potter, put his helm hard star- 
board, and let his main sheet run, to diminish the force of the collision, 
and receive a glancing blow, for the purpose of saving serions injury to 
his vessel,' and in the exercise of good judgment. Immediately, the 
Potter struck the Russell on her starboard bow, and caused some dam- 
age. Before the collision, the Russell's men shouted to the Potter to 
keep ofF. For three or four minutes before the collision, no one of the 
Potter's crew wâs forward of the foremast. At the time the Potter was 
reefing her mainsail. 

The accident was occasioned by the négligence of the officers of the 
Potter in not keeping off and away from the Russell, and in not yield- 
ing to her the right of way. Whether the Potter attempted to alter 
her course before a collision was inévitable I do not know. The col- 
lision was not caused by any want of care or skill on the partof the ofH- 
cers of the iRussell, The act of the captain of the Russell in starboarding 
his helm, and letting the main sheet rùn, was proper, under the circum- 
stances existing at the timè of the maneuver. 

The libel is dismissed with costs. 
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Handy and another, Trustées, v. Cleveland & M. R. Co. and others. 
(CireuU Court, 8. D. Ohio, E. D. 1887.) 

1. Baheoad Companies— Rbckivebs— Dischimination. 

The receiver of an insolvent railroad Company cannot unjustly discrimî- 
nate in the charges imposed upon rival shippers over his road, in order to in- 
crèase his revenues, and, If guilty of discrimination, may be removed by the 
court therefor. 

2. Same— Rbmoval. 

The Standard Oil Companjf having threatened to store its oil until it conld 
lay R'iine of pipes to Manetta, unless the receiver of a railroad company 
should give it a spécial oil rate, the receiver agreed to carry its oil at 10 cents 
per barrel, to charge rival shippers 35 cents per barrel, and to pay 25 cents per 
barrel oî the sum collected from rival shippers to the Standard Oil Company. 
Eetd to be such gross and wanton discrimination on the part of the leceiver 
as to fequire his removal. 

Hvbgh L. Ooîe, for complainants. 
SiDayne, Swayne & Hayea, for défendant. 

Baxter, J. THis suit was conamenced in thecommon pleas court of 
Washington county, Ohio, January 12, 1885, to foreclose a mortgage 
upon the road and other property of the défendant, the Cleveland & Mar- 
ietta Railroad Company, in which Phineas Pease was appointed receiver, 
and vested with the powers usually conferred in such cases. In March 
foUowing it was removed to this court for such further action as the ex- 
igencies thereof might require. Everything pvcgrïsssed satisfactorily un- 
til October, 1885, when, upon complaint màde of unjust discrimination 
by the receiver, an investigation was had resulting in the development 
of the following facts: 

The Standard Oil Company owned or controUed certain pipe lines 
through and by means of which it collected and piped the oilprocured 
by it in the vicinity of Macksburg, a station on sajd road, to be carried 
thence by rail, either to Cleveland or Marietta. It thus controUed a 
large amount of freight, which the receiver was, very naturally, solici- 
tons of securing. But the conditions proposed were "So uuusual and un- 
just and oppressive to rival shippers that the receiver, after reluctantly 
acquiescing in the company's demand, sought to fortify himself by the 
advice of an attomey, and to this end wrote the foUowing communica- 
tion: 

"Cambridge, Ohio, February 25, 1885. 

"Edward 8. Rappello, Esq„ General Counsel for Receiver, 32 Nassau 
Street, New York — ^Dbak Sir: This will introduce Mr. J. E. Terry, assistant 
freight agent of this road, whom I send to New York to counsel with you in 
regard to verbal arrangements made with the Standard Oil Company for trans- 
porting the oil product along the Une of our road to Marietta. Upon my 
taking possession of this road the question came up as to whether I would 
agrée to carry the Standard Company's oil to Marietta for ten cents per barrel, 
in lieu of their laying a pipe-line and piping their oil. I of course assented 
to this, as the matter had been fully talked over with the W. & L. E. E. Co. 
bef ore my taking possession of the road, and I wanted ail the revenue that could 
be had in this trade. 

v.3lF.no.l2— 44 
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" Mr. O'Day, manager of the Standard OU Company, met tlie gênerai f reight 
agent oî the W. & L. E. Eailroad and our Mr. Terry at Toledo about Febru- 
ary 12th, and made an agreement (verbal) to carry their oil at ten cents per 
barrel. But Mr. O'Day compélled Mr. Terry to make a thirty-fi ve cent rate 
on ail other oil going to Marietta, and that we should make the rebate of 
twenty-five cents per barrel on ail oil shipped by other parties, and that thé 
rebate should be paid over to them, (the Standard Oil Company;) thus giving 
U8 ten cents per barrel for ail oil.shipped to Marietta, and thé rebate of twenty- 
five cents per barrel going to the Standard Oil Company, making that Com- 
pany, say, twenty-five dollars per day clear money on Mr. George Kice's oil 
alone. ■ -i, 

"In orderto save the oil trade along ourline, and especially to save the 
Standard oil trade, which would amount to seven timea as much as Mr. Kice's, 
Mr. Terry verbàlly agreed to the arrangement, which, upon hia report to me, 
I reluetantly acquiesced in, feeling'that I pould hot afford to lose the shipment 
of seven hundred barrels of oil per day from the Standard Oil Company. But 
when Mr. Terry issued instructions that on and after February 23d the rate 
of oil would be thirty-five cents per barrel to Marietta, Mr. George Ri ce, who 
has a reflnei'y in Marietta, very naturally called on me yesterday, and notifled 
me that he would not submit tothë advance, because the business would not 
justify it, and that the move was nuadeby the Standard Gil, Company to crush 
him out. (Tôo true.) Mr. Bice said: « t am willing to continue the 17J c. 
rate which I hâve been paying from Decémber to this date.' 

'*Now, the question naturà'Uy présents itself to my mind, if Mr. George 
Eiee should see fit tO prosecuté the caâeon the ground of unjnst discrimina^ 
tion, would thereceiver be held, Sa the manager of this property, for violar 
tionoflaw?, "While Iiam determined to use ail honorable meaos to secure 
trafflcforthei company, I ^m not wiUing to do an illégal act, (if this can bç 
called illégal,) and lay this company liable for damages... Itfr. Terry is able to 
expiain aU minor questions relative tô this mattër. 

"Hbping for y6Ur careful considération of this matter ànd an early reply, I 
remain, sir, truly yours, P. Pease, Receiver and Grcneral Mahager." 

To the foregoing request, Mr. Rapello, "after," as he says m a letter 
returned with his opinion, "carefully considering the question," and "con- 
sulting with hig partner, Mr. Cole, and représentative bondholders," 
made the folio wing reply: 

:i "32 Nassau Steeet, New York, March 2, 1885*1 
, "Général Phin^as Pease, Keaeiver Cleveland & Marietta Raiîroad Com- 
j)0«î/r— 3?EAE SiRr Myopinionisaskedas to the legality of your makingsuch 
an arrangement with the Standard Oil Company as set forth below. 

"The facts, as I uhderstand thèm, are as follows: The Standard Oil Com- 
pany proposes to ship, or cpntrol the shipping of, a large amount of oil ovér 
jour road; say a quantity suffleient to yieid to you $3,000 freight per month. 
That company alsoowns the pipes through which oil îa conveyed from the 
wells oWned by iiidividuals to yoUr ïailroad, except those pipes leading from 
the wells of Mï. George Eice, which pipes are his ôwn. The company has^ 
or can acquire^ f acilitiès forstoring ail ils oil uutil suCh time as it eati la,y 
pipes t,o Marietta, and thus depriveyour company bf thècàrriage of ail its oil. 
The amount Of oil shipped by Mr; Eicé is comparatively sm^l; say a quan- 
■tlty sufficierittO yield $300 per month for freight. The Standard Oil Company 
threàtens to store, ànd afterwards" pipe, ail oil under its cohtrol, unless yoù 
make the folio wing arrangement, viz.: You shall make a uniform rate of 
thirty-five cents per barrel for ail persons excepting the Standard Oil Company ; 
you shaU charge them ten cents per bairel for oil, and also pay them twenty- 
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flve cents per barrel out of the ttiirty-five cents coUected from other shippers. 

"It may rehder the subject less diffloult of considération to détermine, flrst, 
those acts which you eannot with propriety do as receiver. You are by the 
decree vested with ail the powers of receiver, according to the rulesand prac- 
tice of the court, are directed to continue the opérations of the railroad, and 
can safely make disbursements from such moneys as come into your hands 
forsuch purposes only as the decree directs, viz., wages, interest, taxes, rents, 
freights, mileage on roUing stock, trafic balances, and certain debts for sup- 
plies. In my opinion this would not protect you incoUecting freight from 
one shipper and paying it over to another. AU moneys received, therefore, 
from any person for freight over your road must pass into your hands, and 
there remain, to be disbursed by proper authority. After an examination 
of your statutes, however, I find no prohibition against your allowing a dis- 
count, or cliarging a rate less than a schedule rate to a shipper on ac- 
count of the large amount shipped by him. As you are acting, therefore, in 
the interest of the company, and endeavoring to increase its legitimate earn- 
ings as much as possible, I flud nothing in the statutes to prevent your mak- 
ing a discrimination, especially where the circumstances are such that a large 
shipper déclines to give your road his freight unless you allow him tO| shîp at 
less than schedule rates. Therefore there is no légal objection to the making 
an arrangemeiit which, in practical elïect, may be the same as that proposed, 
provided the objections pointed out above are obviated. 

"You may, with propriety, allow the Standard Oil Company to charge 
twenty-five cents per barrel for ail oil transported through their pipes to your 
road; and I understand from Mr. Terry that it is pràcticable to so arrange 
the détails that the company can, in efîect, coUeet this direct, without its pass- 
ing through your hands. You may agrée to carry ail such oil of the Standard 
Oil Company, or of others, delivered to your road through their pipes, at ten 
cents per barrel, You may also charge ail other shippers thirty-flve cents 
per barrel freight, eyen though they deliver oil to your road through their 
own pipes; and this, I gather from your letter, and from Mr. Terry, would in- 
cUide Mr. Rice. 

"You are at liberty, àlso, to arrange for the payment of a freight by thé 
Standard Gil Company calcùlated upon the foUowing basis, viz: Such com- 
pany to bè chargea an amount equal to ten cents per barrel, less an amount 
équivalent to twenty-flve cents per barrel upon ail oil shipped by Rice, the 
agreement between you and the company thus being that the charge to be 
paid by them is a certain sum ascertained by such a calculation. If it is im- 
practicable 80 to arrange the business that the Standard Oil Company shall, 
in eflect, colléct the tWenty-five cents per barrel from those persons using the 
cotnpany's pipes from the wellS to the railroad without its passing into your 
hànds, you may properly, also, deduct from the priée to be paid by the com- 
pany an amount equal to twenty-flve cents per barrel upon the oil shipped by 
such persons. Provided your accounts, bills, vouchers, etc., are consistent 
with the real arrangement actually made, you will incnr no pevsonal responsi- 
bility by carrying out such an arrangement as I suggest. 

"It is possible that, by a proper application to the court, some person may 
prevent you, in future, from ^ermitting any discrimination. Even if Mr. 
Kice shoUld compel you, subsèquently, to refund to him the excess charged 
over the Standard Oil Compatty.the resuit would not be a loss to your road, 
taking into considération the reçeipts from the Standard Oil Company, If I 
understand correçtly the figures. There is no theory, however, in my opin- 
ion, under the, décisions of thè courts relating to' this subject, upon which, 
for the purposè, an action coiild bé successfully maintained in this instance. 
"Yours, truly, Edwaed S. Eapello." 
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From thîs correspondence it appears that the Standard OU Company 
and George Rice were competitors in the business of refining oil; that 
each obtained supplies in the neighborhood of Macksburg, a station of 
said railroad , from whence th'e sanie was carried to Mariëtta or Cleveland, 
and that for this service both were equally dépendent on the railroad then 
in the hands of the receiver. It further appears that the Standard Oil 
Company desired to "crush" Rice and his business, and that, under a 
threat of building a pipe for the conveyance of its oil, and withdrawing 
its patronage from the receiver, O'Day, one of its agents, "compelled 
Terry," who was acting for and in behalf of the receiver, to carry its oil 
at ten cents per barrel, and charge Rice thirty-five cents per barrel for a 
like service, and pay it twenty-tfive cents out of each thirty-five cents thus 
exacted from Rice; "making," in the judgmentof the receiver, "$25 per 
day clear money" for it "on Rice's oil alone." But it is due to the re- 
ceiver to say that, notwithstanding his admitted "reluctant acquiescence" 
in the contract made by Terry on his behalf, and the ihdorsement thereof 
by Rapello, and the further conceded fact that he charged the Standard 
Oil Company ten cents and Rice thirty-five cents per barrel, as aforesaid, 
he dénies that he ever paid to the Standard Oil Company any part of the 
rnoney received from Rice. We will therefore, for the présent, accept 
his affirmation touching this matter as true. 

But why should Rice be required to pay 250 per cent, more for the 
carriage of his oil than was exacted from his competitor? The answer 
is that thereby the receiver could increase his eamings. This pretense 
is not true. But, suppose it was, would that fact justify, or even miti- 
gate, the injustice done to Rice? May a receiver of a court, in the man- 
agement of a railroad, thus discriminate between parties having equal 
claims upon him, because therehy he can accumulate money for the liti- 
gants? It has been repeatedly adjudged that he cannot legally do so. 
Railroadsare constructed for thecommon and equal benefit of ail persons 
wishing to avail themselves of the facilities which they afford. While 
the légal title thereof is in the corporation of individuals owning them, 
and to that extent private property, they are, by the law and consent of 
the owners, dedicated to the public use. By its charter, and the gênerai 
contemporaneous laws of the state, which constitute the contract between 
the public and the railroad company, the state, in considération of the 
undertaking of the corporators to build, equip, keep in repair, and oper- 
âte said road for the public accommodation, authorized it to demand rea- 
sonable compensation, from every one availing himself of its facilities, 
for the service rendered. But this franchise carried with it other and 
co-relative obligations. Among thèse is the obligation to carry for every 
person oSèring business, under like circumstances, at the same rate. AU 
unjust discriminations are in violation of the sound public policy, and 
are forbidden by law. We hâve had fréquent occasions to enunciate and 
enforce this doctrine in the past few years. If it were not so the man- 
agers of railways, in collusion with others in command of large capital, 
could control the business of the country, at least tp the extent that the 
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business was dépendent on raiiroad transportation for its success, and 
make and unmake the fortunes of men at will. 

The idea is justly abhorrent to ail fair minds. No such dangerous 
power can be tolerated. Except in the mode of using them, every citi- 
zen has the same right to demand the service of railreads on equal terms 
/that they hâve to the use of a public highway or the government mails; 
and hence when, in the vicissitudes of business, a raiiroad corporation 
becomes insolvent, and is seized by a court, and placed in the hands of 
a receiver, to be by him operated pending the litigation, and until the 
rights of the litigants can be judicially ascertained and declared, the 
court is as much bound to protect the public interests therein as it is to 
protect and enforce the rights of the mortgagors and mortgagees. But 
after the receiver has performed ail obligations due the public, and te 
every member of it, — that is to say, after carrying passengers and freight 
offered, for a reasonable compensation, not exceeding the maximum 
authorized by law, if such maximum rates shall hâve been prescribed, 
upon equal terms to ail, — he may make for the litigants as much money 
as the road, thus managed, is capable of earning. But ail attempts to 
accumulate money for the benefit of the corporators or their creditors, 
by making one shipper pay tribute to his rival in business at the rate 
of twenty-five dollars per day, or any greater or less sum, thereby eu- 
riching one and impoverishing another, is a gross, illégal, and inexcus- 
able abuse of a public trust, that calls for the severest reprehension. 

The discrimination complained of in this case is so wanton and op- 
pressive it could hardly bave been accepted by an honest man, having 
due regard for the rights of others, or conceded by a just and compétent 
receiver, who comprehended the nature and responsibility of his office; 
and a judge who would tolerate such a wrong, or retain a receiver capa- 
ble of perpetrating it, ought to be impeached and degraded from his 
position. A good deal more might be said in condemnation of the un- 
paraUeled wrong complained of, but we forbear. The receiver will be 
removed. The matter will be referred to a master to ascertain and 
report the amoUnt that has been as aforesaid unlawfuUy exacted by the 
receiver from Rice; which sum, when ascertained, will be repaid to him. 
The master will also inquire and report whether any part of the money 
collected by the receiver from Rice has been paid to the Standard Oil 
Company, and, if so, howmuch, to the end that, if any such payments 
hâve been made, suit may be instituted for its recovery. 
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Shropshire and another v. Lyle. 
' (Œreuit Court, 8. D. lowa, O. D. June 29, 1887.) 

1. Vbndob's IirEN— \^erbal Contkact— Cohvetancb after Suit. 

TJnder Code lowa, section 1940, an unrecOrded lien for nnpaid purchase 
money cannot be enforced by the vendor after a conveyance by the vendee, 
unless such conveyance is made after suit brought by the vendor. Held, that a 
verbal contract for the sale of lànd was not a conveyance, within the meaning 
of this section, and did not def eat the lien of the vendor, where there was a sub- 
séquent conveyance, within the meaning of the section, in accordance with 
the terms of the contract, after suit brought by the vendor. 

2. SAMB— CONVBTANCE APTBB PETITION FlLBD. 

In such Case the conveyance was esecuted after the pétition was flled in 
the coiinty jn which the land was' situated, but before service of notice upon 
the défendant in the action. Held, that the conveyance was made after suit 
brought, within meaning of section 1940, it being expressly provided by sec- 
tion 2638 of the lowa Code that, when a pétition has been flled affecting real 
estate, the action is pending sp as to charge third persons with notice of its 
pendency, and that while so pending no interest can be acquired by third per- 
sons in the subject-matter thereof, as agaihst the plaihtift's title, if the real 
property affected be situated in the county where the pétition is flled. 

8. SamE— JUBIBDIGTION DP CiBCOIT OOUKT. 

A purchaser after suit brought in such a case is not a necessary party to the 
suit, and the fact that he is a citizen of the same state as the complainant will 
not def eat. the jurisdiction of the circuit court. 
4. Same— Bqtjities op Pukohasek— Intervbktion. 

The fact of ,his citizenship would not prevent such purchaser from inter- 
vening in the suit in the circuit court for the protection of his equities, and a 
decree will not, therefore, be denied upon the motion of the défendant, when 
it appears that the purchaser had full notice of the pepdency of the suit, on 
the ground that such purchaser might, if he chose, be able to assert an eijuity, 
by showing that he made a part payment on the land before the exécution of 
the conveyance and the flling of the pétition. 

In Equity. Bill for accounting, and to establish vendor'a lien. 
Phillips & Dçy, for complainants. 
Qok, McVey & Ûark, for défendant. 

. Shiras, J. The bill in this cause was filed for the purpose of estab- 
lishing thc: fact that the défendant, John Lyle, held the title to certain 
realty situated in Jasper county, lowa, as security in the nature of a 
mortgage, the owner thereof being Lorelta Shropshire; to ascertain the 
amount due to Lyle; and finally, the land having in thé niean time been 
sold by consent" to Ljde, to détermine the amount due to Mrs. Shrop- 
shire after deducting the sums found due to Lyle, and chargeable against 
the land, and to establish a vendor's lien for the amount found due 
against the land sold. 

The suit was originally brought in the district court of Jasper county, 
the pétition being filed February 26, 1883, and was thence removed into 
this court. Upon previous hearings of the cause, it has been adjudged 
and decreed that the défendant, Lyle, originally held the title by way of 
security only; that he was accoun table for the agreed price at which the 
land was finally sold to him; and that, after deducting the amounts coming 
to him, he was indebted to Mrs. Shropshire in the sum of $10,810.46, 
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the said amount being the unpaid part ofthe purchase prîce ofsaid 
realty. The question nôw presented for décision is whether complain- 
ant is entitled to a vendor's lien on the land for the amount found due. 
Section 1940 of the Code of lowa provides; 

"No vendor's lien for uhpaid purchase mon eyshall be recognized or enforced 
in any court of law or equity after a conveyance by the vendee, unless such 
lien is reservedby conveyance, mortgage, or other instrument, duly acknowl- 
«dged and recorded, or unléss such conveyance by the vendee is made after 
suit brought by the vendor, his executor or assigns, to enforce such lien," 
etc. 

Counsél for défendant claim that the land was conveyed by John Lyle 
tohis gràndson George Lyle beforethe suit was brought, and that there- 
fore the lien is defeated. As already stated, the pétition was filed 
February 26, 1883, in the county wherein the land is situated, and by 
the termfe of section 2628 of the Code it is declared that, " when a péti- 
tion bas béen filed affecting real estate the action is pending se as to 
charge third persons with notice of its pendency, and while pending no 
interest can be acquired by third persons, in the subject-matter thereof, 
as against the plaintiflPs title, if the real property affected be situated in 
the county where the pétition is filed." 

The conveyance to George Lyle was made March 1, 1883. True, it 
is claimed that there was a verbal contract in regard to the purchase, 
made in the December previous; but in Noyés v. Kramer, 54 lowa, 22, 
6 N. W. Rep. 123, it was held a written agreement for the sale of land 
did not defeat a vendor's lien, a contract to convey not being a convey- 
ance within the meaning of the statute. When, therefore, the suit to 
enforce the vendor's lien was filed, no conveyance of the realty had been 
executed, and the conveyance to George Lyle did not affectthe equity 
and rights of the complainant. 

It is argued by counsel that the suit was not brought until after the 
conveyance to George Lyle, because notice upon John Lyle was not bad 
until after date of conveyance. Under section 2628 of the Code, it is 
the filing of the pétition, and not service of notice, that créâtes notice to 
third parties of the pendency of the action. 

Counsel fur défendant also argue that a decrèe establishing a vendor's 
lien should not be granted, because George Lyle is not a party, and his 
interests will be affected, and that, as he is a citizen of the same state as 
complainants, this court cannot take jurisdiction of his rights, and should 
therefore dismîss the bill. The suit was removed into this court by the 
défendant, who is the party now objecting to the jurisdiction. The évi- 
dence shows that George Lyle took'the conveyance of the property after 
the suit "^as brought; So that he takes subjiéct; to the rights of complain- 
ants, and is not a necessary party to the suit. If it be true that he bas 
an equity by reason of the fact that he bas paid some part of the pur- 
chase priée of the property beforethe conveyance to him, and before the 
bringing of this suit, there is no obstacle which would hâve prevented his 
intervening in this cause for the protection of his rights. The fact that 
he is a citizen of lowa would not prevent his intervening in a cause of 
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which this court had already jurisdiction, when the object was to as- 
sert or protect his rights or equities in property before tbe court. The 
record shows that he is fuUy aware of the pendency of the suit, and he 
has testified therein. The présent défendant is objecting to a decree es- 
tablishing a vendor's lien on the land , on the ground that since the bring- 
ing of the suit he has conveyed the land to George Lyle, and that the 
latter has equities which should be protected, The latter has full knowl- 
edge of the pendency of the proceeding, but does not seek to intervene 
in the cause. Under thèse circumstances, the court cannot refuse to de- 
cree relief to complainant because George Lyle, holding under a convey- 
ance from défendant, executed after this suit was brought, might, if he 
chose to assert it, be able to show an equity growing out of payments 
made upon the land before the suit was filed. 

Gomplainants are therefore entitled to a decree adjudging the àmount 
due Mrs. Shropshire froha John Lyle, and declaring same to be a ven- 
dor's lien upon the realty, and ordering sale of such reaJty for the pay- 
ment of the sum found due, with interest and costs. 



FoLLEB and another v. Metropolitan Life Ins. Co. and another. 

(Oireuil Court, 8. D. New York. August 9, 1887.) 

Eqtjitt Pbacticb— Motion to Dishiss. 

The court will not, upon an ordinary n otice of motion to dismîss, anticipât» 
the regular trial of a cause, by examining the pleadings and proofs, to dé- 
termine whether the court has jurisdiction of the action, or whether tbe com- 
plainant is entitled to the relief sought. 

L. A. FuMer, for complainants. 

Amouac, Ritch & Woodford, for défendants. 

Lacombe, J. Issue has been joined in this case by filing an answer, 
and the complainant has thereupon taken and completed his proof. 
Défendants now move to dismiss the bill "on the ground that tbe testi- 
mony wbolly fails to support any right to relief in this court." In other 
words, instead of waiting for the regular trial term, and then disposing 
of the case in the usual manner, défendants request that a species of 
semi-trial be now had under an ordinary notice of motion. The court 
is invited to consider the pleadings and proof as if the case were prop- 
erly hère for final disposition, and, if it fail to concur in the défendants' 
view of the law, they may, putting in such farther testimony as they 
may be advised, proceed hereafter to try the case over again, at another 
term, and probably before another judge. The inconvenience of such a 
practice is manifest, and as it is concededly novel, défendants being un- 
able to point to a single case, reported or unreported, in which it has 
been approved, this court must décline to sanction its inauguration. 
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Défendants also claim that the court bas no jurisdiction; the amount 
in controversy not exceeding $500. Inasmuch as its jurisdiction may 
be challenged at any time, they contend that the court should now dis- 
miss the bill on that ground. The défendants concède that upon the 
bill alone such a motion would not prevail, it being " possible to infer from 
the bill, standing alone, the existence of a state of facts by reason of 
which the amount in controversy might exceed $500." But they con- 
tend that "loolcing through the testimony with a view to discovering the 
amount in controversy," it becomes évident that there is a total failure 
on the part of the complainant to show a sufficient amount in contro- 
versy to sustain' the jurisdiction. If, however, this is to be determined 
by a considération of the proof as well as the pleading, such détermina- 
tion is neither more nor less than a trial, and must, like other trials, be 
had at the regular term assigned for such business. 

The preliminary objection raised by complainant to the hearing of this 
motion is therefore sustained, and the motion dismissed, for the reasons 
indicated above. 



United States v. Badbau. 
iOircuii Comi. S. D. New Tcrh. Jnly 6, 1887.) 

1. JuBY— Questions oi- Law and Fact— Fées of Oïficbb. 

The question in this case, whether a consulat oflScer was entitled to retaîn 
certain moneys received by him as received for non-offlcial services, or 
whether he was obliged to account for them as received for ofScial acts, Jield, 
upon the évidence, not to présent a question of fa€t for the jury; there being 
no conflict in the évidence as to the character of the acts for which the moneys 
were received. 

2. Pleadinq— Ambndment at Tbiait— Refusai» of. 

To refuse an amendment of the complaint on the trial, the effect of which 
would be to change a fully stated cause of action for money had and re- 
ceived into one upon an account stated, thus introducing technicalities not 
tending to the promotion of justice, is a Just exercise of the discrétion of tha 
trial court. 
8. CoNsuLAR Officeb— Non-Official Fées— Accodnting. 

Fées received by a consular offlcer for taking affldavits, acknowledgments, 
and authentications for individuals, in transactions having no relation, direct 
or remote, with the oflScial business of the government, are for services not 
required by consular régulations, and are the personal émoluments of the 
offlcer, for which he is not required to account to the treasury department. 
4. Department Begulations— Interprétation. 

The contcruction and interprétation by the state department of the régula- 
tions issued to consuls by the secretary of stale, deâning what acts are to bo 
deemed officiai and what non-offlcial, are controUing as to their meaning in 
case of doubt, and should conclude the accounting offlcers of the treasury 
department. 

At Law. 

Stepkm A^ Walker, U. S. Atty., for the United States. 

Stephen &. Glarhe, for défendant in error. 



698 ; FEDERAL EEPOETER. 

WAiiiiACË, J. This suit was brought in the district court to recover 
sums of money, amounting in the aggregate to $10,572.64, received by 
the défendant to the use of the plaintiff between July 1, 1870, and Sep- 
tember 16, 1881, as consul gênerai of the United States at Jjondon, En- 
gland. In the final account rendered by the défendant to the govern- 
mentin December, 1882, he credited the government, and charged him- 
self y with certain moneys in hig hands, less the sum in controversy; 
wHich sum he claimed he was entitled to withhold out of the moneys in 
his hands, because it represented the amount of fées which he had there- 
tofore erroneously chai^ed against himself in former accounte rendered 
to the government. The issue upon the trial was whether the défend- 
ant was entitled to retain thèse fées, amounting in the aggregate to 
$10,572.64, as non-official fées, or whether they belonged to the govern- 
ment as officiai fées. The case for the government was rested upon the 
production in évidence of a treasury transcript of, the account of the 
défendant. The nature of the items charged to the défendant in this 
account, comprising the sum in controversy, appears in the treasury 
transcript, so that upon the face of the account it was shown that the 
défendant had charged himeelf with fées received for specified acts or 
services, amounting in the aggregate to $10,572.64; and the only ques- 
tion upon the face of the account was whether thèse acts or services were 
officiai or non-official in their dharacter. The casé for the défendant was 
rested upon his own testimony that the items with which he had orig- 
inally charged himself, Comprising the sum in controversy, were moneys 
received as fées for the acts and services described and detailed in the 
account, and upon further testimony tending to show the interprétation 
and construction of the department of state in respect to the régulations 
prescribing the dnties of consular officers. 

At the close of the évidence each party requested peremptory instruc- 
tions to the jury, — the plaintiff, to render a verdict in its favor; and 
the défendant, to render a verdict in his favor. The court ruled that 
the défendant erroneously charged himself originally with the items 
which comprise the sum in controversy, because they cûnsisted of fées 
received by him for non-official acts. The eounsel for the plaintiff then 
asked to go to the jury upon the question whether the fées were received 
by the défendant for non-official acts, but the court instructed the jury 
to find a verdict for the défendant. The plaintiff has brought this writ 
of error to review thèse rulings, and other rulings made during the prog- 
ress of the trial, to which the plaintiif took exceptions. 

There is no merit in the exceptions to the rulings of the court in ad- 
mitting evidraice. Even if the testimony received should be deeraed 
irrélevant, as the case was not submitted to the jury, the jury were not 
misled. - .. , 

Neither is there any merit in the exception to the ruling of the court 
refusing to submit any question of fact to the jury. There was no con- 
flict of évidence as to what the acts were for which the fées in contro- 
versy were received by the défendant. Whether they were officiai or 
non-official was a question of law. The fées were received^ for taking 
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affidavits,acknowledgments, and authentications for individuals in trans- 
actions which had no relation, directly or remotely, with the oflBcial busi- 
ness of the government. As the law was ruled by the court, if the jury 
had found against the défendant as to any part of the sum in contro- 
versy, it would hâve been the duty of the court to set aside the verdict 
as against the weight of évidence. The judge, therefore, properly de- 
clined to submit any question of fact to the jury. 

There was no error in the refusai of the court to permit the amend- 
ment of the complaint sought by the plaintiif. The motion was ad- 
dressed to the discrétion of the court. The refusai was also a just exercise 
of discrétion, becaUse the complaint fuUy set out the facts constituting 
the cause of action; and an amendment allowing a cause of action for 
money had and received to be turned into one upon an account stated 
would hâve merely tended to introduce technicalities, and would not 
hâve promoted justice. 

The real question in the case is whether the défendant was entitled to 
retain the items with which he originally charged himself, or whether 
thèse itéras were for fées received by him ofBcially, and for which he was 
bound to account to the government. The district judge, in his dispo- 
sition of this question upon the trial, assigned reasons for his conclusion 
that the items represented fées for non-official acts which are entirely 
satisfactory to this court, and it is unneces?ary to recapitulate or enlarge 
upon them. It is proper to say, however, that the position taken by 
the défendant that the fées were for services not required by consular 
régulations, but were for services of a non-official character, which were 
his Personal émoluments, and for which he was not required to account 
to the treasury department, is fùUy sustained and justified by the inter- 
prétation and construction placed by the department of state upon the 
meaning of its own régulations and instructions to consular officers. The 
président was authorized by section 1745 of the Revised Statutes to dés- 
igna te what services of consular officers should "be regarded as officiai," 
besides such as are expressly declared by law. The services for which 
the fées in. controversy were charged, if they were officiai, were so be- 
cause they had been designated as of that character by the président. 
The président, in the exercise of his executive power, under the consti- 
tution, acts through the head of the appropriate executive department. 
The heads of departments are his authorized assistants in the perform- 
ance of his executive duties, and their officiai acts, promulgated in the 
regular course of business, are presumptively his acts. Wilcox v. Jackson, 
13 Pet. 498, 513; U. S. v. Aliason, 16 Pet. 291, 302; Confiscation Cases, 
20 Wall. 102, 109; U. S. v. Fardm, 99 U. S. 10, 19; Wolsey v. Chapman, 
101 U.S. 755, 759. 

The régulations of 1870 and 1874 recognize the non-official character 
of notarial acts, and other acts which a consul may do, "not in his qual- 
ity of an agent of the fédéral government, but simply as a citizen of the 
United States, whose local position and character render him available 
to his fellow-citizens for such services as might hâve been rendered by 
private individuals." The interprétation placed upon the régulations by 
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the state department sufficiently appears in the évidence upon the trial. 
It was the opinion of that department, communicated to consular officers 
during the time the défendant was in office, and uniformly acted upon 
by that department, that services like those in controversy were unoflfi- 
cial services. The action of the àccounting officers of the treasury de- 
partment, in disallowing to the défendant the items with which he had 
erroneously charged himself, seems to hâve proceeded upon the assump- 
tion that they were more compétent to détermine what acts performed 
in the state department, by its subordinate officers under its own régu- 
lations, are officiai, and what are non-official, than that department it- 
self. In a différence of opinion upon any such question it is hardly nec- 
essary to say that the judgment of the appropriate executive department 
will generally prevail. 
The judgment is affirmed. 



Johnson v. Johnson. 
(Oireuit Oottrt, D. Kentueky. 1887.) 

1. Attornœt akd CuEN'T—AtJTHOKiTT— General Agenct. 

The f act thftt an attorney has beau accustomed to attend to ail the litigation 
which hisbrother has had, does not, in the absence of instructions or author- 
ity from the brother to institutô a particular suit, or to sue out the writ of at- 
tachment theïein, constitute him "the agent or attorney" 6f the brother, 
who, under Code Pr. Ky. § 550, may malie the affldavit in attachment when 
the plaintiff is absent from the county in which the proceedings are com- 
menced. 

2. Attachment — Issuance op "Wbèp — AEFmAViT bt AttorneT — Authokity. 

The provision of Code Pr. Ey. § 550, to the effect that, in the absence of 
the plaintiff from the county, the affldavit required by the statute for a writ 
of attachment may be made by his agent or attorney, intends a relationship 
of principal and agent existing at the time the affldavit isflled; and wherethe 
suit is begun and the affldavit made by an unauthorized attorney, a ratifica- 
tion by the plaintiff subséquent to the i&suance of the writ, of ail that had 
been done in the. case, doès not constitute a compliance with the statute, and 
is insufficient to sustain the writ on a motion to quash. 

Motion to Quash Attachment. 

William lÂndsey and J. D. Hunt, for plaintiff. 

James S. Pirûe and J. K. Goodhe, for défendant. 

Baee, j. The plaintiff, who is the brother of the défendant, brought 
suit in the state court for $10,000 loaned money, and sued out an at- 
tachment which has been levied. The défendant, who is a non-resident 
of the state, was constructively summoned, entered his appearance, and 
removed the case to this court. He now moves to quash the attach- 
ment because, as he allèges, the affidavit upon which it was issued was 
not made by the plaintiff, or by his agent or attorney. The affidavit upon 
which the clerk issued the attachment was in fact made by Henry V. 
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Johnson, another brother, who stated in it that he was the agent and 
attomey of the plaintiff, who was then absent from the county and state. 
This affidavit is in fonn, and states good statutory grounds for the at- 
tachment. 

There are three questions arising on this motion: (1) Whether the 
allégation in the affidavit that Henry V. Johnson was the agent and at- 
torney of the plaintiff is an issuable fact. (2) If so, was he at the time 
the agent or attomey of plaintiff? (3) If not the agent or attorney of 
plaintifif, will plaintiff 's subséquent ratification of the acts of Henry V. 
Johnson be sufficient to sustain the issue of the attachment? The Code 
of Practice authorizes the issue of an attachment upon the affidavit of 
the plaintiff, or his agent or attorney, and it is quite clear a défendant 
may deny the fact that the person making the affidavit is the plaintiff, 
or was his agent or attorney. This is because the Code only authorizes 
the issue of an attachment upon the affidavit of the designated persons. 

A careful reading of the record and the affidavits satisfîes me that 
Henry V. Johnson was not, at the time of the filing of the aflBdavit 
upon which the attachment issued, the authorized agent or attorney of 
plaintiff to make such an affidavit. Madison 0. Johnson, Esq., died in 
Lexington on the seventh of December, 1886, and the défendant was 
one of his devisees^ Mr. Henry V. Johnson, believing it was important 
that his brother, Junius W. Johnson, should obtain a lien upon defend- 
ant's interest in said estate before other creditors of the défendant, as- 
sumed, in the absence of his brother, the plaintiff, to bring this suit, 
and had an attachment issued upon his affidavit on the thirteenth of De- 
cember, 1886. He (Henry V. Johnson) being the brother of both plain- 
tiff and défendant, and having always attended to the plaintiff's law 
business, his action was not singular, but it was, I think, from the évi- 
dence before me, without authority. It is évident that plaintiff had not 
been consulted; nor had he any knowledge of the intention to bring 
the suit or sue out the attachment, prier to its being donc. The fact 
of his (Henry V. Johnson's) relation to the parties, and that he had 
previously attended to ali of the litigation which the plaintiff had, did 
not give him authority to sue out this attachment, or make him the 
agent or attomey of the plaintiff to swear to the necessary afiidavit to 
obtain the attachment. It appears that after the bringing of this suit, 
and the issuance of the attachment, Henry V. Johnson informed the 
plaintiff fuUy of what had been donc, and he ratified and confirmed 
his actions. Thus, although the suit was brought, and the attachment 
sued out, without previous authority, it was fuUy ratified and confirmed 
by plaintiff before defendant's motion to quash. The effect of this rat- 
ification is the important question. 

The Code of Practice provides that "an order of attachment shall be 
made by the clerk of the court, * * * if an afiidavit of the plain- 
tiff be filed in his ofiîce " setting out therein certain specified grounds. 
Section 196. And section 550 provides that "any affidavit which this 
Code requires or authorizes a party to make, may, unless otherwise ex- 
pressed, be made by his agent or attomey,, if he be absent from the 



702 



FEDERAL EEPOETEB. 



county;" which fact must be stated in the afiidavit, and also thafthe 
aflSant w agent ot attomey," Thé Code désignâtes the persons who may 
make the necessary affîdavit. The right to make such an affidavit, if 
made by a person other than the plaintiff, cornes from the relation which 
the afSant bears to the plaintiff; and this relation, under a proper con- 
struction of the Code, must exist at the time of the making of the affi- 
davit, and suing ont the attachment. The attorney or agent may make 
the affidavit by reason of their relation to the plaintiff, but the oath is 
not taken in a représentative capacity, and hélice the relation of attorney 
or agent should exist at the time. Indeed, the Code requires it to be so 
staled. The right, under certain circumstances, to attach a debtor's 
property as an indemnity, in advance of a judgnient, is a statutory one, 
and statutes giving such rights should be construed strictly. Drake, At- 
tacha. § 84. If a subséquent ratification by a plaintiff of an affidavit 
which was màde by an unauthorized person is sufficient, theri the désigna- 
tion in the statutes as to who mày make the affidavit is made practically 
nugatory, at the élection of the plaintiff in whose nàme the suit is 
brought. In the meantime, the défendant whose property has been 
seized is without a responsible plaintiff to look to, until and unless the 
unauthorized act of the assumed agent or attorney is ratifled. 

It maj' be that if plaintiff had not ratified the action of Henry V. 
Johnson, the bond which was executed would hâve covered some of the 
injury done, though this is not, clear; 'but it certainly would not cover 
every kind of injury which might arise from an attachment. The civil 
law maxim, omnis ratihabitio rétro trahitur et mandato lequiparatur, has been 
adopted by the common law. The courts hâve, however, recognized ex- 
ceptions to this gênerai rule, — some of which are clearly defined, and 
others not so clearly. Thus, one exception is that the thing done and 
which is ratified, must hâve been done in a représentative character, and 
not in the name of the unauthorized person as principal. See the case 
of the taking of a heriot by a bailiff in his own name, 7 Y. B. Hen. IV. 
35, and WUson v. Tumman, 6 Man. & G. 236. Another exception is 
that such a ratification has no effect upon the rights of third parties 
which hâve intervened between the time of the unauthorized act of the 
person assuming to àct as agent and the ratification of the act by the 
principal. 

Wharton, in his book on Agency, (section 78,) illustrâtes this excep- 
tion thus: "A., for instance, without authority from C, but claiming to 
act for him, attaches B.'s property to satisfy a valid debt from B. to C. 
C. cannot, by subsequently ratifying A. 's acts, avail himself of the lien 
caused by such attachment against B.'s lien creditors." The learned 
author says, in a preceding section, (77:) "It has just been noticed that 
the principal, by the act of ratification, puts himself in his agent's place. 
From this it follows that the ratification acts retrospectively; and no- 
where is this more unhesitatingly expressed than in the Roman law. 
The principal, so that law assumes, puts himself, by the ratification, 
back into the period in which the contract was executed. But, accept- 
ing this principle as unquestioned, we must limit its application to the 
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relations of the principal to the contracting third party." But suppos- 
ing there is no contracting third party, what, then, is the limitation to 
this gênerai principle? There js no reason why a ratification should not 
relate back as to a contracting party, because, as to the contracting party, 
the unauthorized agent was contracted with as authorized; and, there- 
fore, to consider a ratification as équivalent to an original authority, is 
simply conforming to the understanding of this party at the time of the 
exécution of the con tract. This gênerai principle of the effect of a rati- 
fication by a principal of the tortious acts of an unauthorized person, as- 
suming to act as his agent, does not afiect the injured person injuriously, 
since it gives an additional party who is, at the wronged person's option, 
liable to him f|Oti?,the tortious acts. 

It is said in a learned note in Dunl. Paley, Ag. 192: "There is a 
manifest difierence between a case in which a party seeks to avail him- 
self, by subséquent assent, of an unauthorized act of bis own agent, in 
order to enforce a claim against a third person, and the case of a party 
acquiring an inchoate right against a principal, by an unauthorized act 
of his agent, to which validity is afterwards given by the assent or récog- 
nition of the principal." The court in Dodge v. Hophins, 14 Wis. 638, 
after quoting this note, adds: "The principal in such case niay, by his 
subséquent assent, bind himself, but, if the contract be executory, he 
cannot bind the other party. He may, if he chooses, avail himself of 
such assent against the principal, which, if he does, the contract, by 
virtue of such mutual ratification, becomes mviuaUy obligatory." The 
distinction taken in this note is irecognized in many other cases. Thus 
a lease which may be determined on a six-months notice cannot be 
determined by. a six-months notice given by an unauthorized agent, 
though his act is afterwards ratified by the landlord. Fisher v. Outhell, 
5 East, 491; LysUr v. Goldwin^ 2 Q. B. 143; Buron v. Denman, 2 Exch. 
l69; Mann Vi'^aUers, 10 Barn. & C. 626. Again, when a demaud is 
necessary to make ont a wrongful conversion by the défendant in an ac- 
tion of trover, it was held to be insufficient if made by an unauthorized 
person, although afterwards ratified by the plaintiflF. Coore v. CaUoway, 1 
Esp. 115; Coles v. Bell, 1 Camp. 478. So, also, a stoppage in trandtu, 
directed by an unauthorized person, cannot operate so as to divèst the 
right of the purchaser, although his action was ratified by the plaintifi'. 
Bird V. BramUi 4 Exch. 797, It bas also been held that an assignment 
of a note by an unauthorized person, in the name of the payée, is in- 
sufficient, although, after suit, the payée may ratify and approve the 
assignment. Wittenbrock v. Bellmer,51 Cai..l2; Woodv. Me Cain, 7 Ala,. 
801. 

Thèse cases are not directly in point to the question under considéra- 
tion, which is undecided; but they recognize the true distinction as to the 
application of th© rétrospective effect of the ratification of unauthorized 
acts of an agent by his principal. That distinction is, there must be 
some mutuality between the râtifying principal and the third party who 
is to be afiiected by his ratification, else the ratification will not hâve a 
rétrospective effect, as against the interest of such third party. .., 
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Although the question under considération is undeeîded, so far as 
known to me, there has a question arisen which is quite analogous, and 
that is whether or not à subséquent ratification of an unauthorized act o£ a 
party in signing his name to an attachment bond will remedy the de- 
fect, and hâve some eflfect as if originaliy authorized. This question 
has been deeided both ways. In Grave t. Harvey, 12 Rob. (Là.) 221, 
the court held that a subséquent ratification by a plaintiff of a bond given 
in his name without authority "would not relate back and remedy the de- 
fect, and thus sustain the attachment'; while in Mississippi and Arkan- 
sas a contrary doctrine is held. Dme v. Martin, 23 Miss. 588; Bank v. 
Ckmrefy, 28 Miss. 667 ; Mandd v. Peel, 18 Ark. 236. We think the Louis- 
iana case is the better reasoned, and it announces the correct rule. 

The question under considération is not free from doubt, but we con- 
clude, the Kentucky Code having designated the persons who may make 
the necessary affidavit for the issuance of an attachment, the aflBdavit 
must be made by one of the persons designated, and that a subséquent 
ratification of the unauthorized a,ct of an assumed agent or attorney by 
the plaintiff will not do, and is not a compliance with the law. 

The motion of défendant to quash this attachment should be sustainedj 
and it is so ordered. 



Feame v. Sewing-Machinb Co.* 

{CireuU Court, E. D. Pennsylvania. June 28, 1887.) 

Malicious PBosBcuTiON—iNjuNCTiojsr— Evidence. 

In an action brought to recover damagea for maliciously proourîng an in- 
junction, the plaintifi must prove malice and want of probable cause. 

At Law. On motion to take ofF nonsuit. 

This was an action brought to recover damages for the aJleged ma- 
licious procuration of an injunction. Previously to the granting of the 
injunction in question, which was subsequently dissolved, similar ones 
had been granted in several other circuits. The plaintiff failed to show 
malice, and in the light of the action of the other circuit courts, the 
court did not consider the defendant's application without probable 
«ause, and entered a nonsuit. A motion was subsequently made to take 
off the nonsuit, which the court refused. 

Joseph C. Fraley, for plaintiff. 

Wayne Mac Veagh, for défendant. 

Butler, J. The motion must be denied. On fuUer examination, I 
am entirely satisfied the plaintiff has not presented a case which entitles 
him to recover. The burden is on him to prove malice, and also want of 

'Eeported by C. Berkeiey Taylor, Esq., of the Philadelphia bar. 
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prohable cause. In my judgment, he bas not produced any reliable évi- 
dence of either, I hâve looked carefully through the case, and the im- 
pression made at the trial has deepened into conviction. I need not re- 
peat what I then suggested in expknation of my views. 



United States v. Baenes. 
Court, 8. D. New York. July 16, 1887.) 
1». BANKRtrpTCT— Claims against Ebtatb— Pkiobitt of United States— Lia- 

BILITT OP ASSIGNBB. 

The priority of the United States, in cases of the bankruptcy or insolvency 
of their debtors, under the provisions of sections 3466 and 3467 of the Re- 
vised Statutes, eztends to ail classes of debts, and to ail the debtor's estate 
which cornes tO the hands-of his assignée. The assignée becomes a trustée 
for the United States, and, when he has notice of the debt due the govern- 
ment, he cannot escape personal liability for the amount of it, to the extent 
of the value of the assets coming to his hands, if he fails to provide for it 
before making distribution to other creditors. 

2. BAME— JtJDGMBNT AS A DEFENSE. 

The judgment of a court of compétent jurisdictlon, directing such distribu- 
tion, will afford the assignée no justification, in Buch a case, where it does not 
appear that the United States were made a party to the proceeding in which 
such judgment was rendered. 
8. Samb— Omission to Pkove Claim. 

The United States, by omitting to prove its claim in the bankruptcy proceed- 
ings until after such distributioh is made, does not lose its right to proceed 
against the assignée personally. The doctrines of waiver, lâches, and estop- 
pel cannot be invoked against the sovereign. 

Abram J. Rose, Asst. U. S. Atty., for plaintiffa in error. 
Joseph A. Skoudy, for défendant in error. 

Wallace, J. This is a writ of error brought by the plaintiffs to re- 
view a judgment of the United States district court in favor of the de- 
fendant. The suit was brought to recover $32,000, with interest from 
September 12, 1871, — moneys paid out by the défendant on that date as 
assignée in bankruptcy of Théodore H. Vetterlein and Bernhard P. Vet- 
terlein, as a dividend to creditors, which moneys, upon the theory of 
the plaintiffs, the défendant should bave retained, and applied to pay 
the United States as a créditer of the bankrupts having priority over 
ail other creditors. The cause of action arises under sections 3466 and 
3467 of the United States Revised Statutes. Section 3466 provides that 
whenever any person indebted to the United States is insolvent, the 
tiebt due to the United States shall be first satisfied, and that the pri- 
ority thereby established shall extend as well to cases in which a debtor, 
not having sufficient property to pay ail his debts, makes a voluntary 
assignment thereof, as well as to cases in which an act of bankruptcy is 
committed. Section 3467 pro vides that every assignée or other person 
v.3lF.no.l2— 45 
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who pays any debt due by the person or estate from whom or for which 
he acts, before he satisfies and pays the debt due to the United States 
from such person or estate, shall become auswerable in his own person 
or estate for the debt so due to the United States, or for so much thereof 
as may remain due and unpaid. 

The complaint avers that the Vetterleins were adjudicated bankrupts 
on the seventh day of February, 1871, iil the district court of the United 
States for the Southern district of New York; that the défendant was on 
the first day of March, 1871, and ever since has been, the assignée in 
bankruptcy of the Vetterleins; that at the time the Vetterleins were ad- 
judicated bankrupts they were jointly and severally indebted to the 
United States in the siim of $99,951, and their estate was insufScient to 
pay their debts; that at and prier to the twelfth day of September, 1871, 
the défendant had notice of the indebtedhess of said bankrupts to the 
United States; that on that day, having in his hands as such assignée 
assets to the sum of $32, 000, and upwards, the défendant distributed 
and paid the same to creditors of the bankrupts other than the United 
States before he had satisfied or paid the debt due to the United States; 
and that the entire assets of the bankrupts remainingafter said dividend 
was paid were insufficient to pay the debt di;e to the United States by 
more than the sum of $32,000. 

The évidence Upon thé trial sustained the averments of the complaint, 
except that it did not show that the défendant was aware at the time of 
paying out the $32,000 of the précise nature or extent of the demand 
existing against the bankrupts in favor of the United States. It ap- 
peared, however, that in July, 1869, the United States had brought a 
suit in the United States district court for the Southern district of New 
York against the Vetterleins, to recôver an alleged ihdebtedness of $540,- 
000 for the violation of the customs revenue laws, and that the défend- 
ant acquired notice of the pendency of this action after he was appointed 
assignée, and prior to the distribution of the $32,000. It further ap- 
peared by the évidence upon the trial that the United States did not in- 
tervene in the bàtikruptcy proceedings, or take any steps to establish 
their claim, ùntil a time subséquent to the distribution of the $32,000; 
that April 19, 1872, a judgment was etatered in the pending suit in favor 
of the United States against the Vetterleins upon a œgnovit for $99,951; 
and that on or àboUt April 2, 1878, the claim and proof of debt of the 
United States, as a cteditor Of the bankrupts, was allowed and established 
upon the application of the attorney for the United States in the bank- 
ruptcy proceedirig as a debt against the estate of the bankrupts jointly, 
for $99,951, with priority of payment next after the fées, costs, and ex- 
penses of the proceedings in bankruptcy. The défendants put in évi- 
dence the order of the court in the bankruptcy proceeding, passing the 
final account of the assignée. The proceedings upon which this order 
was foundéd showed that in April, 1883, the government appeared by 
the United States attorney, and filed objections to the account, and after 
proofs the court found a balaoce of cash in hand of the assignée, after 
deducting from the moneys received by him ail charges, claims, and allow- 
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ànces, asiMe net cash sUtplus 'of the joint assets of the bankrupts, the sum 
of $27,283. : This sum the court ordëred to be paid to the United States. 
At the close of the évidence itiwas agreed by coungel for the respective 
jiarties that there was no question of fact to be submitted to the jUry; 
and \he counseî for the plaintiflfs asked the court for a peremptory in- 
struction to the jury to render a verdict for the plaintiffs, and the coun- 
seî for the défendant asked a like instruction that thfey render a verdict 
for the défendant. 

The court instructed the jury to render a verdict for the défendant, 
and the plaintiffs excepted. The plaintiffs in errpr now rely upon this 
exception as the ground for a reversai of the judgment. 

The provisions of law giving; priori ty to the United States in cases of 
insolvency, now embodied in sections 3466 and 3467 of the Revised 
Statutes, originated in the act of congress of 1797, as supplemented by 
the act of March 2, 1799, and hâve frequently been considered by the 
courts. It is established by many adjudications, in which the mean- 
ing and effect of thèse provisions hâve been discussed, that such prior- 
ity extends to ail classes of debts, whether liquidated or unliquidated, 
joint or several, légal or équitable; and when the insolvent debtor has 
made a voluntary gênerai assignaient, or committed an act of bank- 
ruptcy, that such priority extends to ail his estate whieh cornes to the 
hands of his assignée. The assignée becomes a trustée for the United 
States, and is bound to pay their debt first out of the proceeds of the 
debtor 's property. When he has notice of the existence of the debt of 
the United States, he cannot escape personal liability for its amount, to 
the extent of the value of the assets that come to his hands, if he fails 
to provide forit before making distribution to other creditors. Such is 
the rigor of the statute that he cannot invoke the judgment of a court of 
compétent jurisdicti on directing him to distribute the assets to specified 
creditors as a justification, when it does not appear that the United 
States were a party to the proceeding, or that he took proper measures 
to secure the priority of the United States in the distribution. Field v. 
U.S., 9 Pet. 182. ■ 

The évidence for the plaintiffs upon the trial made a case for a recov- 
ery against the défendant directly within the letter of the statute. The 
debt of the United States against the Vetterleins was shown to hâve been 
established, and its priority over the claims of ail other creditors adjudi- 
cated, in the bankruptcy proceedings, — an adjudication which was eon- 
clusive against the défendant, who was a party to il, as the assignée of 
the bankrupts' estate. Noifice to the défendant of the existence of the 
debt of the United States prior to making distribution of the $32,000 
was brought home to him by évidence showing that he knew of the ex- 
istence of the suit which was then pending to recover of the Vetterleins, 
brought by the United States. Information which puts a party upon 
ihquiry, and shows where the inquiry may be effectually made, is no- 
tice of ail facts to which such inquiry might hâve led. The paymenl 
of the $32,000 to other creditors, and the fact that the remainder of the 
estate which came to his hands was insufRcient by more than the sum 
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of $32,000 to satîsfy the debt of the United States, was also proved. 
Thus every élément of a case -within the sections referred to was made 
out. The order of the court made upon the passing of the assignee's 
final account was not an adjudication in favor of the défendant that the 
$32,000 paid out by him before thegovemment proved its claim in bank- 
ruptcy was a valid payment as against the government. No such ques- 
tion as this was raised or litigated under the objections filed by the gov- 
ernment to the assignee's account. The subject-matter of that proceeding 
was the distribution of the fand then in the possession and control of 
the assignée; and ail that the court undertook to détermine was whether 
the assignée was entitled to certain allowances out of that fund formoneys 
disbursed, and for his own compensation, and what disposition should 
be made of the residue. 

The ruling of the court that the plaintiffs were not entitled to recover 
went upon the ground that the government, by omitting to prove the 
claim of the United States in the bankruptcy proceedings until after the 
distribution of the $32,000, lost its right to proceed against the défend- 
ant. This was the only ground upon which the décision was put, and 
it is the only ground upon which the correctness of the ruling can be 
vindicated. The learned district judge was of the opinion that claims 
of the United States against the estâtes of a bankrupt, or against the as- 
signée in bankruptcy, must be worked out in the bankruptcy proceed- 
ing. He was also of the opinion that the government, by its non-action 
in asserting its claim untU after the distribution had been made, waived 
its right to proceed against the assignée personally. The décisions of 
the suprême court in U. S. \. Herron, 20 Wall. 251, and Lewis v. U. S., 
92 U. S. 618, dispose of the suggestion that the United States must 
pursue their remedy in the bankruptcy proceeding, and réfute the prop- 
osition that the rights of the United States are in any way affected by a 
proceeding in bankruptcy against their debtor. The resuit of thèse dé- 
cisions is that although, under ihe bankrupt act of 1867, the United 
States may prove their debt, and assert their priority in the proceeding 
in the bankrupt court, they are under no obligation to do so, but stand 
in the category of creditors who are not affected by the proceeding. The 
principle of the décision in U. S. v. Herron is that the term "créditer or 
creditors," as used in the bankrupt act, does not include the United 
States; because, as the king is not bound by an act of parliament, so the 
government of the United States is not bound by an act of congress which 
may tend to restrain or diminish any of their prérogatives, rights, or 
interests, unless the statute is made by express and particular words to 
apply to the sovereign power. In Lewia v. U. S. the court considered 
the effect of the clause in the bankrupt act providing for priority of pay- 
ment to the United States, and said: 

"The United States are in no wise bound by ine oanKrupt act. The clause 
above quoted is in pari materia with the several acts giving priority of pay- 
ment to the United States, and was doubtless put in to recognize and reafflrm 
the rights which those statutes give, and to exclude the possibility of a dif- 
ferent conclusion." 
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If the United States are under no obligation to assert their right of 
priority against the bankrupt's estate in the bankruptcy proceeding, — a 
question no longer open, according to the décisions referred to, — it is diffi- 
cult to see upon what principle their omission to do so can be deemed 
the foundation of a waiver or estoppel. It may seeni unjust that the 
government should stand by while the estate of its insolvent debtor is 
being distributed by an assignée pursuant to the directions of a court of 
bankruptcy, without asserting its right of priority,, and, when the as- 
signée has made final distribution, pursuehim, and compel him tomake 
good out of bis own pocket what it might bave realized from the estate 
if it had proved its claim in season. It is not in the power of the as- 
signée to set the government in motion, because the bankrupt law does 
not provide any machinery by which he can do so; and unless the gov- 
ernment elects to assert its claim in the bankruptcy proceeding, the dis- 
tribution of the estate may be protracted, and those who are entitled to 
share in the assets be delayed. But, howeverreal may be the hardship, 
the remedy is with the législative authority, and not with the courts. 
Congress has seen fit not to require the government to make itself a party 
to a bankruptcy proceeding against its debtor, and assignées and cred- 
itors must abide the conséquences. But the hardship is theoretical, 
rather than real. The assignée can ascertain, if he uses reasonable dili- 
gence, what part df the estate should be reserved to meet the claim of 
the government, and the rest of the estate can be distributed to the other 
creditors; and it is only when the assignée has notice of the claim of the 
g'Gvernment that he incurs pefsonal liability for making distribution of 
the estate without providing for the claim. 

The doctrine of lâches or équitable estoppel cannot be invoked for the 
protection of the défendant. Lâches, however gross, cannot be imputed 
to the government. The maxim is founded not in the notion of extraor- 
dinary prérogative, but upon great public policy. U. S. v. Kirhpatrick, 
r Wheat. 735; Dox v. Postinaster General, 1 Pet. 318; Jo'iies v. U. S., 18 
-Wall. 662; Cooke v. U. S., 91 U. S. 389; Hark v. U. S., 95 U. S. 316. 

The défendant knew, or was bound to know, that he could not safely 
distribute any part of the estate of the bankrupts which came into bis 
hands until the claim of the government should be satisfied. If he acted 
in ignorance of the law,~or was badly advised by counsel, this is not a 
défense to the action which the statute gives. If there are any circum- 
stances of peculiar hardship growing out of the conduct of any of the 
ofiicers of the government in référence to the prosecution of the claim, or 
arising from the nature of the original claim against the Vetterleins, or 
in conséquence of Ihe conduct of the Vetterleins in assisting the govern- 
ment to establish a doubtful claim against them, so that their gênerai 
creditors or the assignée should suffer loss, the défendant must appeal to 
to the législative or administrative authorities for relief. 

The judgment of the district court is reversed. 
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United States v, ,Clark. . 
, , (Circuit ^Uourt, E, î>. MicMgan. August 1, 1887.) 

1. Circuit CotyBT?J-Mii,iTARY RESBAvAtroiT. 

The circuit court bas jurisdictioBof a homicide commîttéd by one soldiei 
, upon.another; within a military réservation of tlie United States. 

2, HOMICtDK — MlLITAET QUARI»— EsCAiÇB OP PrISOTSTHE— JUSTIFICATION. 

If a homicide be committed by a military guard without malice, and in the 
performance of his supposed duty as a soldier. such homicide is excusable, 
unless it;Wa* manifestly beyopd the acope of his authority, or was such that 
a man pf prdinary sensé and tinderstanding would know that it was illégal. 
8. Saùe— ScoPB op Authority. 

/i!««eM* thât th» sergeant of a guard has the right to shoot a military coli- 
viçt if ttier^ be, po other possible means of preventing his escape. 

4. SaMB— FELONIES— MiSDEJJEANOaS. 

The cbmmon-law distinction between félonies and misdemeanors has no 
applicatÏPîi to military oiïenses. 

5. SAMB^i-FORMER jBOPAItDY— MllilTART CoURT. 

While thô flnding of a court of incjuiry, acquitting the prisoner of ail blâme, 
is not a légal bar to a prdsecution, ît is entitled to weight as an expression of 
the views 6f the military court of the necessity of using a musket to prevent 
the escape pf the deceased. 
{8yllahusb:g thfi Court.) 

On complaint before the district judge, as committing magistrate, for 
murdepruppin tjjje Fort Wayne militarj' réservation. 

Arthur Stone, the deceased, was a private soldier of Company I, 
Twenty-third régiment, United States infantry, and, at the time of the 
homicide, was under conviction of a court-martial for "conduct prejudi- 
cial to gOQ^ order and military dicipline," and had been sentenced "to 
be dishofiorably discharged the service of the United States, forfeiting 
ail pay and allowances due or to become due, and to be confined at hard 
labor, at such military prison as the reviewing authority may direct, for 
two years." The prisoner was the sergeant of the guard having him in 
custody at thetime. On the eleventh day of July, at "retreat," ail the 
prisoners in the guard-house, six in number, had been taken out of the 
guard-house. for roU-call and inspection, and were standing in a Une, 
with their backs to the guard-house, in charge of a squad of armed sol- 
diers. -A& Lient. Wieton, offiçer of the day, and the prisoner, the ser- 
geant of the guard, were entering the guard-house to inspect it, and just 
as the prisoner was croFsing the threshold of the outer door, deceased, 
who was stapding at the end gf the Une of prisoners, broke from the 
ranks, ran around the corner of a fence in Une with the guard-house, and 
towards, the public highway in front of the military reserve, from which 
lit was sepg.rated;by a board fence about six feet in height. As he left 
,the ranks, BQ jïutcry was raised, and the quartermaster sergeant, who 
happehed to see the escape, and a private by the name of Duff, started 
iu pursuit, calling upon him to hait; the sergeant adding, "There is a 
load after you." Clark, hearing the outcry, turned and seized a çartridge 
from his box, hastily loaded his musket, and ran around the guard-house 
in the direction which Stone had taken. At this time Stone was about 
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30 yards ahead of his nearest pursuer, DufF, wbo did not seem to be 
gainiiig upon him, and stood little if any change of overtaking him be- 
fore he could gain the street. Just as he was crossing a military road 
within the reserve, and about to leap a rail fence parallel with this road, 
and about 35 yards from the outer îence, and about 80 yards from the 
guard-house, Clark fired, and hit Stone in the back just above the hips, 
infiicting a wound from which he died in the course of the evening. No 
iU feeling existed between the men; in fact they had always been upon 
very friendly terms, and it was at least doubtful whether Clark knew it 
was Stone when he fired. 

0. P. Black, Dist. Atty., Chas. T. WUldns, Asst/ Dist. Atty., and Zm 
r. GW^, for the prosecution. 

Asa B. Gàrdner, Judge Adv. Gen., Sylvester Lamed, ÂUen Fraser, and 
Javies 0. Smith, for the défense. 

BbbwN, J. In view of the fact that this was a homicide committed 
by one aoldier, in the performance of his alleged duty, upon another sol- 
dier, within a military réservation of the United States, I had at first 
some doubt whether a civil court could take cognizance of the case at ail; 
but, as crimes of this nature hâve repeatedly been made the subject of j 
inquiry by civil tribunals, I bave corne to the coriclusion that 1 ought 
not to décline to hear this complaint. Indeed, itis difficult to see how 
I could refuse to do so without abdicating that supremacy of the civil 
power which iâ a fundamentàl' principle of the Aïiglo-Saxon polity. 
While therèis no statute èxpressly conferring such jurisdiction, there is 
a clear récognition of it in the flfty-ninth article of war, which provides 
that "when any ofHcer or soldier is accused of a capital crime, or of any 
offense against the person or property of any citizen of any of the United 
States, which is punishable by the laws of the land, the commanding 
ofBcer, and the offieers of the régiment, troop, battery, company, or de- 
tachment to which the person so accused belongs, are required, (except 
in time of war,) upon application duly made by or in behalf of the 
party injured, to use thèir utmost endeavors to deliver him over to the 
civil magistrate, and to aid the ofScers of justice in apprehending him 
and securing him, in order to bring him to trial." This article makes 
no exception of crimes committed by one soldier upon another, nor of 
cases where there is concurrent jurisdiction in the military courts. Tyt- 
]er, in his work upon Military Law, says: 

"The martial or military law, as contalned in the mutiny act and articles 
of war, does in no respect supersede or interfère with the civil or municipal 
laws of the realm. * * * Soldiers are, equally with ail other classes of 
citizens, bound to the same strict observance of the laws of the couatry, and 
the f ulfillment of ail their social duties, and are alike amenable to tjje ordinary 
civil and criminal courts of the country for ail offenses against those laws, 
apd breaches of those duties. " . 

In the case of f/. S. v. Comdl, 2 Mason, 61, 91, Mr. Justice Stoby 
took cognizance of a niurder committed by one soldier upon another in 
Fort Adams, Newport harbor. The case was vigorously contested, and 
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the^ point was made that the state courts had jurisdiction of the of- 
fense, but there was no claim that there was not jurisdiction in some 
civil tribunal. A like case was thaï of a murder committed in Fort Pu- 
laski, at the mouth of the Savannah river, and tried in 1872 before Mr. 
Justice Woods and Judge Eeskine. U. S. v. Cqrr, 1 Woods, 480. No 
question wKs raised as to the jurisdiction. The subject of the civil re- 
spohsibility of the army was very carefully considered by Attorney Gen- 
eral Cushing, in Steiner's Case, 6 Ops. Atty. Gen. 413, and the conclu- 
sion reached that an act criminal both by military and gênerai law is 
subject to be tried either by a military or civil court, and that a convic- 
tion or acquittai by the civil authorities of the offense against the gênerai 
law does not discharge from responsibilitj' for the military offense in- 
volvedin the same facts. The conyerse of this proposition is equally 
true. '< 

2. The character of the act involved in this case présents a more seri- 
oUs question. The material facts are undisputed. There is no doubt 
that the deceased was killed by the prisoner under the performance of a v 
supposed obligation to prevent his escape by any means in his power. 
There iS: no évidence that the prisoner fired before the necessity for his 
doing ^0 had become apparent. . Stone was caUed upon several times to 
hait, with.a bail by the quartermaster sergeant that there was "a load 
after him." ;Puff, his nearest pursuer, was notgaining upon him, and 
in another half minute he woùld bave scaled the two fences between him 
and the highiivay, &nà would probably bave been lost in the houses that 
lie on the. other side of the street. A court of inquiry, called for the 
purpose of fqlly investigating the circumstances, was of the opinion that 
if Clark had not performed his duty as efficiently as he did, by firing on 
deceased, he certainly would bave effected his escape; and found that 
no further action was necessary jn the case. The prisoner and the de- 
ceased had always been good friends, and it is at least doubtful whether 
Clark recognized him at the time of firing the fatal shot. The prisoner 
has heretofore borne a most excellent réputation, was never court-mar- 
tialed nor punished, and was pronounced by àll the witnesses who tes- 
tifièd upon the subject to be an exceptionally good soldier. There is not 
the slightest reason to suppose that he was not acting in obédience to 
what he believed to be his duty in the premises. There was some con- 
flicting testimony as to whether he was standing or knéeling at the time 
he fired, but I am not able to see its materiality. If he was authorized 
to shoot at ail, he was at liberty to take such position as would insure 
the most accurate aim, whether his object was to hit the. deceased in the 
leg or in the body. Clark says that he aimed low, for the purpose of 
merely disabling him, but, owing to a sudden descent in the ground, 
the shot took effect in the l3ack instead of the leg. For the purpose of 
this examination, however, I am bound to présume that he intended to 
kill, as a man is always presumed to iiîtend the natural and probable 
conséquences of his acts. The case then reduces itself to the naked lé- 
gal proposition whether the prisoner is excused in law in killing the de- 
ceased. • 
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The gênerai rule is well settled, by elementary writers upon criminal 
law, that an ofBcer having custody of a person charged with felony may 
take his life, if it becomes absolutely necessary to do so to prevent his 
escape; but he may not do this if he be charged simply with a misde- 
meanor; the theory of the law being that it is better that amisdemeanant 
escape than that human life be taken, I doubt, however, whether this 
law would be strictly applicable at the présent dày. Suppose, for ex- 
ample, a person were arrested for petit larceny, which is a felony at the 
common law, might an officer under any circumstances be justified in 
kiUing him? I think not. The punishment is altogether toc dispro- 
portioned to the magnitude of the offense. Perhaps, under the statute 
of this State, (2 How. St. § 9430,) wherein a felony is "construed to 
mean an ofifense for which the oSender, on conviction, shall be liable by 
law to be punished by death, or by imprisonment in the state prison," 
the principle might still be applied. If this statute were applicable to 
this case, it would operate as a justification, since Stone had been Con- 
victed and sentenced to hard labor in a military prison. Under the ré- 
cent case of Ex parte WUsmi, 114 U. S. 417, 5 Sup. Ct. Eep. 935, it was 
adjudged by the suprême court, upon full considération, that a crime 
punishabie by imprisonment for a term of years at hard labor was^an 
"infanious crime," within the meaning of the constitution. 

Manifestly, however, the case must be determined by différent consid- 
érations. Stone had been court-martialed for a military offense, in which 
there is no distinction between félonies and misdemeanors. His crime 
was one whoUy unknown to the common law, and the technical défini- 
tions of that law are manifestly inappropriate to cases which are not con- 
templated in the discussion of common-law writers upon the subject. 
We are bound to take a broaderview, and to measurethe rights and lia- 
bilities of the prisoner by the exigencies of the military service, and the 
circumstances of the partîcular case. It would be extremely unwise for 
the civil courts to lay down gênerai principles of law which would tend 
to impair the efiiciency of the military arm, or which would seem to jus- 
tify or eondone conduct prejudicial to good order and military discipline. 
An army is a necessity — perhaps I ought to say an unfortunate neces- 
sity — under every System of government, and no civilized state in mod- 
em times bas been able to dispense with one. To insure efficiency, an 
army must be, to a certain extent, a despotism. Each ofiicer, from the 
gênerai to the corporal, is' invested with an arbitrary power over those 
beneath him, and the soldier who enlists in the army waives, in some 
particulars, his rights as a civilian, surrenders his personal liberty dur- 
ing the term of his enlistment, and consents to come and go at the wiU 
of his superior oSicers. He agrées to become amenable to the military 
courts, to be disciplined for offenses unknown to the civil law, to relin- 
quish hisright of trial by jury, and to receive punishments which, to the 
civilian^ seem out of ail proportion to the magnitude of the offense. 

The articles of war, which he takes an oath, upon his enlistment, to 
observe, are in fact a military code of Dracohic severity, and authorize 
harsh punishments for offenses which seem to be of a trivial nature. 
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Thus, by the articles of war, ail thefollowing crimes are punishable by 
death, orsuch other punishment as a court-martial may direct: Strik- 
ing a superior ofBcer; drawing or lifting up a weapon, or offering aiiy 
violence, against him; ordisobeying any lawful command. Article 21. 
Exciting or joining in any niUtiny or sédition. Article 22. Failing to 
use his utmost endeavors to suppress such mutiny or sédition, or failing 
to give. information , thereof to his commanding officer. Article 23. A 
sentinel sleèping upon his-postior leaving it before, he is relieved. Ar- 
ticle 39. Occasioning false alarmS in camp or quàrters. Article 41. 
Misbehaving himself before the enemy; running away, or shamefuUy 
abandoning any post which he is command ed to défend; speaking words 
inducingothers to do the like; casting away his arms or ammunition, 
or quitting his post or colors to. plunder or pillage. Article 42. Com- 
pelling the.commander of anytpost to surrender it to the enemy, or to 
abandon ii. Article 43. Makîng known the watchword to any person 
not entitled to receive it, or giviilg the watchword différent from that 
which he has reeeived. Article 44. Relieving the enemy with money, 
victuals, or ammunition, or harhoring or protecting an enemy. Article 
45. Holding correspondence or giying intelligence to an enemy Arti- 
cle 46. Deserting in time of wari Article 47. Advising or persuad- 
ing another to désert in timeof war. Article 51. Doing violence to 
any person bringing provisions or other necessariea to camp or quàrters 
oftroopa in; foreign. parts. iArti(île56. Forcing a safeguard ina foreign 
territor jr< or .during a rébellion. , Article 57. Some of thèse articles are 
applicable ohly toa state of war, but some of them treat of offenses which 
may equally well be committed in time of peace. Besides thèse, there 
area nuniber of minor offenses punishable as a court-martial may direct, 
and a geneiral ànd very . sweeping article (No. 62) providing that ail 
crimes not capital; and ail disordersand neglects to the préjudice ofgood 
order and rnilitary discipline, shall.be justiciable by a court-martial, and 
jmnishable at the discrétion of the court. 

Now, while the punishment in StOne's case seemsto the civilian qui te 
disproportionate to the character of his offense, as charged in the spécifi- 
cations, which was no more nor le.«s than than the utterance of a mali- 
cious falsehood, whèn gaùged,by:the penalties attached by congress to 
the several offenses contained in the articles of war, it does not seem so 
excessive; at any rate, it was the lawful judgment of a court having ju- 
risdiction of his case, and it waa his duty to abide by it, or pursue his 
'remedy in Ihe method provided by law. In seeking to escape, the de- 
ceàsedwas undoubtedly guilty of other conduct prejudiciàl to good or- 
der and military discipline,, and was liable to such further punishment as 
a court-martial might inflict. In suffering him to escape, the prisoner 
became amenable to article 69, and, failing to use his utmost endeavor 
to preventit, was himself subject to such punishnient as a court-martial 
might direoti ■ Didiha exceed his authority in nsing his musket? 

I hâve made the above citations from the military code to show that 
the .cftmnion4aw distinction between félonies and misdemeanors is of no 
possible. service in gaugiïig the duty pf a military guard with respect to 



UNI*ED STATES ». CLABK. 715 

a soldier in the act of escàping. HiS pbsition is more nearly analogous 
to that of an armed sentiàèl stationed uJ)on the Walls of a penitentiary 
to prevent the escape of convicts. The penifontiar^' — and for this pur- 
pose we may use the house of correction in Détroit as an example — may 
contain convicted murderers, félons of every grade, as well as others 
charged with vagrancy or simple breaches of the peace, and criminals 
of ail descriptions between the two. If the guard sees one of those pris- 
oners scaling the wall, and there be no other means of arresting him, 
may he not fire upon him withoùt stopping to inquire whether he is a félon 
or a misdemeanant? If he prove to be a félon, he will be fuUy justified ; 
if he prove to be a misderûeanant, is he therefore guilty of murder ? 
There are undoubtedly cases where a person who has no malice in fact 
may be charged with malice in law, and held guilty of murder througb a 
misapprehensi^ii of the law. Thus, if a sheriff charged withthe executioïx 
of a malefactor by hanging should carry out the sentence by shooting 
or beheading; or, commanded to hang upon a certain day, should hang 
upon aiiother day; or if an unauthorized person should exécute the senr 
tence, — it would probably be murder at common law. But thèse cases 
are an exception to tne gênerai rule, that actual malice must exist to juB- 
tiiy a conviction for murder. While human life is sacred, and the man 
wht) tâkes it is held strictly accountable for bis act, a repu table citizen, 
who certainly does not lose his character as such by enlisting in thélarmy> 
oughtnot to be branded as a murderer upon a mère technicality, unless 
such technicality be so clear as to admit of no reasonable doubt. Thus, 
if a sentinel stationed at the gâte of a fort should wantonly shoot down 
a civilian endeavoring to enter in the day-time,.or an officer should reck- 
lessly slay a soldier for some misconduct or breach of discipline, no sup- 
posed obligation upon his part to do this would excuse so gross an out- 
rage. : , ' 

In this: connection it is ui^ged by the défense that the finding of the 
court of inquiry acquitting the prisoner of ail blâme is a complète bar to 
this prosecution. I do not so regard it. If the civil courts bave jurisr 
diction bf murder, notwithstanding the concurrent jurisdiction by court- 
martial of military offenses, it foUows logicaUy that the ■■ proceedings in 
one cannot be pleaded as a bar to proceedings in the other; and if the 
finding of such court should conflict with the well-recognized principles 
of the civil law, I should be compelled to disregard it. State v. RanUn, 
4 Cold. 145. At the same time, I think that weight should be given, 
and in a, case of this kind great weight, to the findiûg, as an expression 
of the opinion of the military court of the magnitude of Stone'SfOfifense, 
and of the necessity of using a musket to prevent his escape. ï am the 
more impressed with this view from the difEculty of applying common- 
law principles to a casé of this description. There is a'singular and al- 
mpst total absence of authbrity upon the subjebt of the poWer of a ïifiili- 
tary guard in time of peaçe. Ëijt considering the nature of military 
govemment, and the necessity of maintaining good order ànd discipline 
in a: camp, I should be loth to say that life might not be taken in sup- 
pressilig conduct J>rejudicîal to such discipline. 
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> In charging the jury, in U. S, v. Carr, 1 "Woods, 484, Mr. Justice 
WoôDS instructed them to "inquire whether, at the moment he fired his 
pièce at the deceased, with his surroundings at that time, he had reason- 
able ground to believe, and did beiieve, that the killing or serious wound- 
ing of the deceased was necessary to the suppression of a mutiny then 
and there existing, or of a disotder which threatened speedily to ripen 
into a mutiny. If he had reasonable ground so to believe, and did so be- 
lieve, then the killing was not unlawful. * * * But it must be un- 
derstood that the law wiU not require an officer charged with the order 
and discipline of a camp or fort to weigh with scrupulous nicety the 
amount of force necessary to suppress disorder. The exercise of a rea- 
sonable discrétion is âll that is required," 

; So, in the case of McGall v. McjDmdl, 1 Abb. (U. S.) 212, 218, it is said 
that " except iû à plain case of excess of authority , where ^t ârst blush it 
is apparent, aadi palpable to the commonest understanding that the order 
is illégal, I oannot but think that the law should excuse the military sub- 
ordinate when acting in obédience to the order of his commander. Oth- 
erwise he is placed in the dangerouiS dilemma of being liable in damages 
to third persons for obédience to an order, or to the loss of his commis- 
sion and disgrâce for disobediencethereto. * * * The first duty of 
a soldier is obédience, and without this there can be neither discipline 
nor efficiency in the army. If every subordinate officer and soldier were 
at liberty to question the legality of the orders of the commander, and 
obey them or not aa he may consider them valid or invalid, the camp 
would be turned into a debating school, where the precious moment for 
action would be wasted in wordy conflicts between the advocates of con- 
flicting opinions." It is true this was a civil case for false imprisonment, 
and thèse observations were made with référence to a question of malice 
which was material as bearing upon the plaintiff's right to punitory 
damages, as it is also a necessary ingrédient in the définition of murder. 
The question of the civil responsibility of a naval officer (and his crim- 
inal responsibility seems to be the same) was considered by the suprême 
cburt in Wy.kea v. Dinsman, 7 Howi 89, which was an action of trespass 
against Commodore Wilkes for càusing the plaintiff to be whipped and 
imprisoned for disobedience of orders, near the Sandwich islands. In 
discussing the responsibility of the commanding officer of a vessel of war 
Mr. Justice Woodbtjhy observed: 

"In respect to those compulsory duties, whether in re-enlisting or detaln- 
îng on boàrd, or in punishing or irriprisoning on shore. while arduously en- 
deavorihg to perform them iix sùcli amanner aa might advance the science 
and cominerce and gloryof his couûtry, rathei- than hisown personal designs, 
a public officer, invested with certain discretionary powers, never has been, 
and never should be, made answerable for any injury, when acting within 
the scope of his authority, and not Influenced by malice, corruption, or cruelty. 
* * * The officer, being intrusted with a discrétion for public purposes, 
ia not to be punished for the exercise of it, unlesa it is flrst proved against 
him, either that he exercised the power confided to him in cases without his 
jurisdiction, ot in a manner not Confided to him, as, with malice, cruelty 
or wiUful oppression, or, in the words of Lord Mansfield, that he exercised 
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it as if • tlie heart îs wrong.' In short, it is not enough to show that he com- 
mitted an error in judgment, but it must hâve been a malicious and willf ul 
errer." 

The saine principle was applied in the criminal case of Riggs v. State, 
3 Cold. 85. Riggs was a private soldier who had been convicted of 
murder in killing a man while acting under the orders of his superior 
oflBcer. The court held that an order illégal in itself, and not justifiable 
by the rules and usages of war, so that a man of ordinary sensé and un- 
derstanding would know, 'when he heard it read or given, that the order 
was illégal, would afford the private no protection for a crime under such 
order; but that an order given by an ofBcer to his private which does 
not expressly and clearly show on its face, or the body thereof, its own 
illegality, the soldier would be bound to obey, and such order would be 
a protection to him. 

I hâve no doubt the same principle would apply to the acts of a sub- 
ordinate officer, performed in compliance with his supposed duty as a 
soldier; and unless the act were manifestly beyond the scope of his au- 
thôrity, or, in the words used in the above case, were such that a man 
of ordinary sensé and understanding would know that it was illégal,, that 
it would bè a protection to him, if he acted in good faith and without 
malice. As there is no reasoii in this case to suppose that Clark was 
not doing what he conceived to be his duty, and the act was not so 
clearly illégal that a reasonable man might not suppose it to be légal, — 
indeed, I incline to the opinion that it was légal, — and as there was an 
entire absence of malice, I think he ought to be discharged. 

But, even if this case were decided upon common-law principles, 
the resuit would not be différent. By the statutes of the state in which 
the homicide was committed, a felony is defined to be any crime pun- 
ishable by imprisonment in the state's prison. Stone had been con- 
victed of a military offense, and sentenced to hard labor in the military 
prison for two years, and, so far as the analogies of the common law are 
applicable at ail, he must be considered, in a case of this kind, as hav- 
ing been convicted of a felony. 

It may be said that it is a question for a jury, in each case, whether 
the prisoner was justified ■ by the circumstances in making use of his 
musket, and if this were a jury trial I should submit that question to 
them; but as I am bound to find as a matter of fact that there is reason- 
able cause to believe the défendant guilty, not merely of a homicide, 
but oî a fdonipus homicide, and as I would, acting in another capacity, 
set aside a conviction, if a verdict of guilty were rendered, I shall as- 
sume the responsibility of directing his discharge. 
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United States v. Jones. 
COireuit Court, 8. D. Georgia, W. B. June SO, 1887.) 

1. ROBBING THE MaIL — InDICTMBNT— ALLEGATION OF OWKBOISHIP — PlEADING 

AND PkOOF. 

Where it is charged in the indictment that the letter and its contents are the 
prOperty of the person to whom it is addressed, if it appeara in proof tliat tlie 
■ contents were sent for tlie beneflt of ttiat person, and were stolen while in 
the mails, the proof will support the allégation of ownership. 

2. Samb— Spécial Pkopebtt. , , 

If it appears in proof that the person to whom the letter is addressed has a 
' ' spécial property in its contents; or certain trusts or duties to perform with 

référence to it, this -will support thç allégation of ownership in him. 
8. Bamb— Ownership of Check. 

Where it appears that a che^ck was sent through the mails by a debtor to a 
credîtor, with instructions to crédit the amount on his debt, the ownership 
of the check may properly be laid in ithelatter 

4. Same— Dbscbiption of Check— Altérations. 

If the check is correctly described as it was, at the time it was stolen, sub- 
séquent indorsements or bther altérations thereon will not make a variance. 

5. Prbsttmption— AcTS oF Public Offioehs. 

AU public offlcërs are presumed to do their duty faitlifully uptil the con- 
trary appears by proof. Thispresumption applied to the facts, and qualiâed. 

6. Larcbnt— Récent Possession of Stolbn Peopebtt. 

The possession of stolen property recently af ter thé thëf t, and not ezplained, 
prîTOfl /«CM is guilty possession.* 
?. Criminal Pbactice— Evidence of Qood ;Çharactbb. . 

Proof of good character is always proper évidence for the defeiise, and 
should be considered by the jury; but, if ail tho évidence is satisfactory to 
show the guilt of the pàrty charged, he should be convicted notwithstanding 
;i ; ];is good character. 
.8. Bamb— "Rbason^blb Doubt. " 

"Reàsonable doubt" deflned.* . ' 

(SyUçiius ly the Court.) 

ludictment for Robbing the Mails. 

Dwpont Guerry, U. S. Atty., for prosecutîon. 

IHJl <k Harris and Dessau & Bartiett, for défendant. 

. Spéeb, J. , (charging jury.) The patient careftdhess and attention 
'■çfhich you hâve manifested throughbut this lengthy trial has greatly 
éimplîfied, shortened in volume, and lessened in détail the instructions 
■Tvhich I must give yoji. For this faithfulness the court is naturally 
•very much obliged to you. 

The prisoher is charged, by indictment in two cpunts, with the vio- 
lation of a statu te of the United States directed against larceny or theft 

■Kespecting the presumptiou arising froni the possession of recently stolen prop- 
erty, see McMahon v. People, (111.) 11 N. E. Een. 8S3; State v. Qriffin, (lowa,) 32 N.W, 
Kep. 447 ; Johnson v. Miller, (lowa,) 29 N. W. Eep. 743, and note ; State v. Phelps, 
(Mo.) 4 S. W. Rep. 119, and note. 

^Eespecting "reasonable doubt" in criminal cases, see Knarr's Appeal, (Pa.) 9 Atl. 
Kep. 878 ; People v. Lee Sara Bo, (Cal.) 14 Pac. Eep. 310 ; McCuUough v. State, (Tex.) 
6 S. W. Eep. 175; Whlte v. State, (ïex.) 3 8. W. Rep. 710, and note; U. S. v. Jackson, 
29 Fed. Rep. 503, and note; People v. Kernaghan, (Cal.) 14 Pac. Eep. 566. 



UNITED STATES V. JONES. 719 

of the mails, or froïn the mails. This crime is defined by section 5467 
of the Revised Statutes, which bas already been read and explained to 
y ou. The accusation against the prisoner présents a charge of aggra- 
vated latceny. While the main éléments of the, crime of larceny or rob- 
bery from the mails, namely, the fraudulent or forcible taking and carry- 
ing away of the personal goods of anolher, with intent to steal the same, 
are essential to the existence of the crime defined by this stat'ute, there 
is a gênerai distinction which the jury should understand and bear in 
mind. The postal System is established by law to secure the safe and 
speedy means of intercommunication between the people; the safe and 
■certain transmission of money, and written instruments representing 
money, and other articles of convenient size. The custody of the post- 
office officiais is the custody of the law, not only for the beneflt of the 
sender of mail matter, but for the benefit of the person to whom it is 
sent; and one who steals from the mail, while it is in process of trans- 
mission, in fact steals propeçty in which ordinarily more than one per- 
son is interested. Now, in every indictment for larceny, it is neces- 
eary to all.ege that the property taken has an owner, and that it has beén 
taken withçriminal intent. Where,however, a letter is stolen from the 
mails in process of transmission, since generally both the sender and 
receiver haye an interest in the letter, and either would generally be en- 
titléd to a right of action for the theft or wrongful appropriation by a 
third party, if it is charged in the indictment that it is the property of 
the person to whom it is addressed, in the absence of proof that he had 
no interest in the letter or its. contents, the averment in the indictment 
would be sufficient, 

-Further, if it be charged in the indictment that the stolen letter and 

its contents are the property of the person to whom it is addressed, and 

if it.appears from the proof that they were stolen ychile they were in process 

! -of transmission by the mails, such proof will support the allégation that 

the: letter. and contents were the property of such person, if it also ap- 

peairs t^iat the letter and contents were sent for the benefit of the person 

, to whom the letter was> addressed. Again, if it appears in proôf that a 

person bas, a spécial property in stolen goods, it may be alleged in the 

indictmçnt that they are his; and, if the proof shows that he had certain 

"trustsor duties to perform with référence to the article, it will support 

the : allégation of ownership inhim. Roscoe, Crim- Ev. 637; Mlis v. 

aate, 76 Ala. 90, 7 Grim. Law. Mag. 397; State v. IJeaton, 23 W. Va. 

773^ 7 Crim. Law Mag., 82}.; HiM v. State, 11 Tex, App. 132, 4 Crim. 

Law Mag- 133; State v. Ekeragp, 33 La. Ann. 120, 3 Crim, Law. Mag. 

^97; 3 Chit. Crim. I^w, 947&, 

Now j in the indictment against the prisoner it is alleged that he stole 
from the mails a check which was the property of S. T. Coleman & Co. 
Ifyou believ0 from the évidence that the défendant did, as charged, steal 
•from the mails the check, and that the witness Williams had mailed a 
letter containing the check to S. T. Coleman & Co., with authority to 
them to collect the amount due thereon, and place it to his (Williams') 
■crédit on their account against him, or with authority to crédit his ac- 
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count with the amount of the check, the averment în the îndictment is 
proper, and the proof will support the indictment, and you ought to find 
the défendant guilty. 

It is insisted by the prîsoner's counsel that because the debtor must 
be authorized by the creditor to make his remittance by mail before the 
law will, charge such remittances against the creditor, in case they are 
lost or stolen in the mails, the créditer bas no interest in property so 
sent, and therefore, they insist, it could not be properly said to be the 
creditor's. Thia does not foUow. The creditor is not bound to charge 
himself with a remittance sent him by the mail, unless he authorizes 
that naethod of communication ; but he bas nevertheless a certain in- 
terest, amounting toaright of property, and a certain duty connected 
with it, which in the case b'éfpre the court, assuming the facts to betrue, 
made the check sent by Williams, to Coleman & Co. the spécial property 
of the latter. In the first place they, and they alone, had the right to 
receive it; and a letter ànd its contents are presumed to belong to that 
peTSon who is entitled to receive it; and this présumption is so strong 
that, after such letter bas left the mailing office, it will not, except on 
the order of the postmaster gênerai, be delivered to any other person. 
Being entitled to receive it, Goleman & Co. had such a right of property 
in it that the sender (Williams) could not retake it without their consent. 
If they declined to give Williams crédit for it, they, as trustées for him, 
were responsible to him idr its safe keeping and return. In the illustra- 
tion well put by the district attorney, Williams niay hâve attempted to 
close his account with a promissory note. This would not be payment 
unless the note itself was paid, but nevertheless the note so sent would 
be the property of Coleman & Co. , and the évidence of their debt aganist 
Williams, and, if stolen either in the mails or otherwise, it would be 
proper to allège in the indictment that the note was their property. 

If the testimony of Mr. Burden be accurate, according to the usage of 
the firm, it was their duty to pass the check provisionally to Williams' 
crédit, and then attempt to collect it. AU thèse facts, if true, and the 
question of their truth or untruth is for you to détermine, I charge you, 
as a matter of law, gave to Coleman & Co. a spécial property in the check, 
if not for their own beneflt, then for the benefit of Williams, which is 
suflficient to support the allégation of Ownership in this indictment. It 
must be borne in mind that this is a charge of stealing from the mails 
where the letter and its contents are not in the possession of either the 
sender or the person to whom they are sent, but are in the possession of 
the post-office department for the benefit of both; and I charge you that 
the indictment is good, and, if the witnesses who testify to the facts I 
hâve recited are credited by this jury, you will be justified in finding 
the ownership of the check in Coleman & Co., and you will advance to 
the next matter for your considération, and that is, bas it been satisfac- 
tOrily shown that the prisoner stole the check as alleged in the indict- 
ment? 

In this, as in ail criminal cases, the burden of proof is on the govern- 
ment to make it satisfactorily appear to the jury that the charge of crime 
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against the accused is true. In determining this question, you wili give 
your attention to ail the évidence that has beeri offered on both sides. 

In the first place, the check was in proof. I charge you, gentle- 
men, that check is accurately described in the bill of indictment; and 
if you find, from the proof, that other indorsements, not mentioned 
in the indictment, were written on this check after it was stolen, (if 
you find it was stolen,) that will not make a variance between the in- 
dictment and the proof which would authorize you to acquit the défend- 
ant, because the stolen property must be described in the condition it 
was at the time it was stolen, and subséquent altérations will not affeot 
the question. Now, what was the testiraony of the witnesses about this 
check? Walker identifies it as the check which he received. He testi- 
fies that ihe indorsed it, and traded it to Williams. Williams testifies 
that he was the deputy-postmaster at Tempérance; that he inclosed this 
check in a letter directed to S. T. Coleman & Co., with authority to 
them to crédit it or its amount upon a debt due by him to them ; that he 
sealed the letter, stamped it, put it in his private box; that he was dep- 
uty-postmaster; that when the time came to send the mail off he put 
the letter containing the check in the mail-pouch, which he tells you was 
in good order; that he locked it, and delivered it to the mail carrier. 
He tells you furthermore that, anterior to the time it was "pouched," or 
put in the mail-bag, it was in à place under his observation, and that no 
one had the opportunity of changihg it, and that when it was placed in 
the pouch that the envelope which contained the letter and the check 
was still sealed, and that the. seal had not been broken. The next wit- 
ness was StudsiU. He was postmaster at Poplar Hill. He testifies that 
he remémbers the day, the nineteenth of July, 1884, when Williams 
testified that he mailed this check; that Poplar Hill was a post-oflâce be- 
tween Tempérance and Chauncey, the first post-office on the railroad en 
route to Maçon from Tempérance; that he received the mail at Poplar 
HiU; that he opened the bag, — unlocked it; that it was locked when he 
received it, and in good order; that he put the mail intended for Maçon 
back in the pouch, locked it, and delivered it to the mail carrier. The 
mail caiJrier was not permitted to hâve a key to the mail-pouch. Mr, 
Bussey, the deputy-postmaster at Chauncey, testified that he received 
the mail that day; that he always kept the mail after it got in from Tem- 
pérance overnight in his post-office; that he kept it under lock and key; 
that the mail-bag came in good order; that it was locked, and the mail 
was kept in his custody until the next day, when he delivered it, 
on the mail-car to Maçon, to the postal clerk or mail agent on the car. 
He does not remember that Henry Jones, the prisoner, was the postal 
clerk that day. The government, however, relies upon two "trip re- 
ports" which are in évidence. The testimony of the witness who spoke 
with relation to them is that thèse trip reports are in the handwriting 
of Henry Jones. They recite that Henry Jones left Maçon on the nine- 
teenth of July, 1884, at 9:25 in the moming, and arrived at Jesupthe 
same day, at 6 p. m., on car 120; that on the twentieth of July, which 
according to the testimony of the witnesses is the day that this letter would 
v.3lF.no.l2— 46 
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besent on the railroad to Maçon, Henry Jones left Jesup at 6:44 a. m., 
and arrived at Maçon at 3 :30 p. m. , on mail car 120. The testimony of 
Mr. Bussey being that he delivered the mail from Tempérance to the 
postal clerk on the morning of July 20th, thèse trip reports in évidence 
are compétent to show that Henry Jones made that trip ou that day 
(the 20th) from Jesup to Maçon, and thèse facts are relied on by tije 
government as circumstances tending to trace this check to Henry Jones, 
and to his custody. 

There is no positive évidence which traces the check to Henry Jones' 
custody, and that recited, in its nature, is circumstantial évidence. I 
charge you, gentlemen, that a conviction may well be had on circum- 
stantial évidence, provided the circumstances so distinctly point to the 
guilt of the accused as to leave no reasonable explanation which is con- 
sistent with the theory that he is innocent. 

Now, do thèse circumstances so distinctly point to the fact thàt Henry 
Jones was the postal clerk on that car No. 120, on the twentieth day 
of July, 1884, as to leave no explanation consistent wiliithe theory that 
somebody else may bave seen tiie postal clerk on the train that day? 
If so, gentlemen, it is your duty to find that he was the postal clerk on 
that day; and if you believC' the testimony of Bussey that he delivered 
the Tempérance mail, aud that this letter had not been previously ab- 
stracted, and was delivered to Henry Jones, then that will of course 
' hâve the effect to trace the letter to his custody. ' : , i 

Now, upon that gênerai subject, I charge you this to be the law: That 
ail public bfficers are presutnëdto do their duty faithfuUy until the eon- 
trary àppears by proof. The ipostmaster at Tempérance is presumed to 
haveidone his duty; in bthérwords, is presumed to bave locked themail- 
pouch, and to hâve seen that it wafe in good order. The mail carrier is 
presumed, in the absence of proof to the contrary, not to hâve stolen 
that check or thè letter which contained it from the mail-pouch, but to 
hâve carried it safely. The postmaster at Poplar Hill ds presUmèd to 
hâve seen that thè pouch was received in good order, that it was locked; 
arid, if the pbuoh was in bad order, it is presumed that he would bave 
reportèd it, as was his duty. The carrier from Poplar Hill to Chauncey 
is presumed tô bave donc his duty, and it is presumed that he delivered 
the pouch and the mail safely tû the postmaster at Ohauncey. The post- 
master at Chauncey is presumfed likewise to bave done his duty, and to 
bave delivered the mail to Maçon safely to Henry Jones; and Henry 
Jones is aJso eiititled to the presumption of having done his duty faith- 
fully, and to bave safely delivered the rriail to the postmaster at Maçon, 
unless there is proof in the évidence before you which would bave the 
effect of' destroying the presumption in his favor. : 

Now, applying thèse presumptions to this case, if ail thèse ofBcers of 
the mail did their duty, — and I charge you that this presumption bas the 
effect of évidence unless there is ptoof to the contrary,-^ then the letter, 
With the check, is traced to tbe custody of Henry Jones, unless there 
are facts or reasOnable suppositions relating to thèse circumstances which 
would justify sensible men, upon their oaths, to perceive and entertain a 
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reasonable theory that the letter and the check did not reach Henry Jones. 
This wonld contradict the presumption. That is an application of the 
rule I hâve abeady given you, namely, that, when reliance is had upon 
circumstances to show a fact, those circumstances must so distinctly 
point to that- fact as to leave no reasonable idea or hypothesis that is in- 
consistent with the fact. 

Now, gentlemen, is there any reasonable explanation arising from the 
évidence, or the want of évidence, which would authorize you to say 
that check did not reach Henry Jones? If so, notwithstanding the ef- 
fect of the presumption that ail thèse officers did their duty, and that 
the check did reach Henry Joneg, it would be your duty to give him the 
benefit of that explanation, and acquit him. But if there is no reason- 
able explanation, such as a sensible man would act on or décline to act 
on in his own concems, takihg ail the circumstances together, and con- 
sidering thena with the presumption that ail the mail officers are pr&- 
sùmed to hâve done their duty, then you will be justified in concluding 
that the check did reach Henry Jones. 

At that poiiït you will b^in another inquiry. If it reached his hands, 
hàs it beenaccounted forsatisfactorily after that time? Did the person 
to whomjt was sent receive it? Upon that subject you hâve heard the 
évidence of Mr. Burden and Mr. Henry, who testify that the finn of 
Colemàn & Co. did not receive that check. Upon that subject, I call 
your attention to the testimony of Rosa V. HiU. She tells you that 
Henry Jones sent her that check in a letter, and this is the letter which 
she identifies as the one.in which he sent it. The letter is as folio ws: 
"Macon, G-à., Saturday, 6 P. M., August 16, 1884. 

"Dbar rBiEND: I inclose to your address a sight draft for $79.08, which iS 
drawn on j.E. Walker, and indorsed by him, and is now payable to whatever 
hands it mày fall in ; and I wish, if you can't use ït, that you will please to 
return it to më at once. Présent it to the doctor, and get him to indorse it, 
and hâve it cashed, and give you ail over $50 that he charges you for his serv- 
ices, whieh would be at least $25. If he accepta it, you must telegraph me 
,to Brunswick, and say it is accepted and ail right. If he refuses, say it is re- 
jectéd, etc. Don't sigh your name, but sign Ottillia or Viola, " etc. 

This letter was signed "Gttie." She testifies that he signed his letters 
"Gttie." She testifies that this was the handwriting of ail the letters 
he wrote. W. W. Br own, who was the postmaster at Maçon, and who 
testified that he had ample opportun! ties of knowing the handwriting 
of Henry Jones, testified that this letter was in his handwriting. Jo 
Frànks, former iclerk in the postal service, testified that he was familiar 
M'ith his handwriting for several years, had received a great many com- 
munications from him, and that this letter, and the other letter which 
will be in évidence beforé yoU, Wàs in his handwriting. 

Now, gentlemen, if you believe from the évidence, under the rules I 
hâve given yôu, that this cheôk was traced to the possession of Henry 
Jones; that it was not deliveréd to Coleman & Co., the persons to whom 
the letter inclosing it was directed; but that recently after that time 
Henry Jones dêlivered this check to this woman, Rosa V. HiU, — in the 
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absence of a sufScient explanation of his possession of the check, you 
would be juBtified in convicting him. The rule of lawis this: that the 
possesâion of stolen property, recently after the time when it is stolen, un- 
explained, is prima fade évidence that the person in whose possession it 
is found was the person who stole it. If so traced to his hands, is this 
explained by any of the évidence in the case? If it is, and if that ex- 
planation is consistent with the theory that he is innocent, it is your 
duty to give him the benefit of that explanation, and acquit him. 

There will be in évidence before you an application for a postal order 
which you will consider, and the testimony of the postmaster of Jesup, 
who testified that Hetiry Jones applied for this order. You will con- 
sider this postal order in connection with the letter containing the check, 
which Rosa Hill testified he wrote, in which letter he states that he had 
sent her a postal order for that amount. You will consider it as a cir- 
cumstance which the government insists tends to identify Henry Jones 
as the guilty possessor of this check. Mr. Smith testified that he saw 
the letter signed "Ottie" and thé identical check in the possession of 
Rosa Hill in Memphis, Tennessee, and attempted to get the check cashed 
for her. He identifies the letter which the other witnesses say is in the 
prisoner's handwriting. 

I repeat, if there is a reasonable explanation consistent with his in- 
nocence, it is your duty to find that explanation, and give him the ben- 
efit of it; but you must consider thèse circumstances in connection with 
ail the évidence in this case, in determining the question of his guilt or 
innocence. 

The défendant bas proved that up to the time that this accusation 
was brought against him, that he had a good character for honesty. 
Now, a good character of a party accused of crime is always évidence 
fit and proper to be ^iven in his behalf. The good character of the ac- 
cused niay render that doubtful which otherwise would be perfectly 
clear, and therefore he is always entitled to bave the benefit of his good 
character, and you should weigh it, and give to it such weight as be- 
longs to it. But if you believe from the évidence that he is guilty of the 
crime charged, and the other évidence in the case shows this to be true, 
you should convict him, notwithstanding proof bf good character, be- 
cause a ma;n who bas a good character may, nevertheless, commit a 
crime. Still you must consider the good character in connection with 
ail the other testimony in this case. 

I charge you that if, on a review of ail the évidence in this case, you 
hâve a reasonable doubt as to whether or not you should convict the de- 
fendant, you should give the défendant the benefit of that doubt, and 
acquit him. By reasonable doubt yoù will understand that the court 
does not mean any fanciful conjecture which an Imaginative man may 
conjure up, but a doubt which reasonably flows from the évidence or 
the want of évidence; and a doubt for which a sensible man could give 
a good reason, which reason must be based on the évidence or want of 
évidence; such a doubt as a sensible man would act upon, or décline to 
act upon, in his own concerns. If you hâve such a doubt, the défend- 
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ant is entitled to the benefit of that doubt, and you should acquit him. 
But, if you are satisfied from the évidence that he is shown to hâve com- 
mitted this crime, I charge you you ought to find him guilty. 

Ther'e are two counts in this indictment. You can, if you think 
proper, under the rules I hâve given you in charge, find the défendant 
guilty on both, or on one count; or, if you think proper, you can find 
the défendant not guilty. If you find the^defendant guilty on both 
counts, you will say by your verdict: "We, the jury, find the défend- 
ant guilty as charged." If you find him guilty on the first count, say 
so by your verdict, or on the second count. If you find the défendant 
not guilty, you will say by your verdict: "We, the jury, find the de- 
fendant not guilty." 

As you believe from the évidence, so you must find. 

The prisoner was convioted. 



United States v. Jones. 
{Ovreutt Court, S. B. Oeorgia, W.D. June 39, 1887.) 

1. ROBBING THE MaiL— InDICTMBNT— OWNEBSHIP Oï LbtTEK. 

Where the valuable contents of a letter are alleçed to be the property of tte 
person to whom it was addressed, and it appears in proof tbat^they were in- 
tended by the sender for that person, and the proof further shows that the 
letter had lef t the mailing office, and was in the custody of the postal offlcers, 
at the time it was stolen, held, that the ownership of the letter and contents 
was properly laid. 

2. Indictment— Objection to— Membebship op Grand Jdkt. 

Where it is made to appear by plea in abatement that one of the grand ju- 
rors who returned the indictment had served on a jury which had rendered a 
verdict of guilty against the prisoner for the same ofEense, on a former trial, 
the plea will be sustained, and the indictment dismissed. 
8, Ckiminal Practicb — Formbb Jbopabdt — Voro Conviction. 

Neither by common law nor by our constitution will a conviction upon a 
void proceeding or indictment, when the penalty has not been inflicted, op- 
erate as a bar to a subséquent indictment for the same offense.* 
4. Same- Ihconsistent Claims. 

The prisoner having sued for and obtained a décision of the circuit court 
that the indictment was void, will not, on a second trial, be heard to urge 
that décision as error in order to escape its eSect, on the plea of former jeop- 
ardy. 
(Syllabu» by the Oourt.) 

Indictment for Robbing the Mails. 

Dupant Guerry, U. S. Âtty., for prosecution. 

HiU de Harria and Dessau & Barûett, for défendant. 

'When défendant obtains a new trial, he places himself in the same position as 
though he had not been tried, and a conviction on such first trial is no bar to a subsé- 
quent conviction. Johnson v. State, (Ala.) 2 South. Rep. 466, and note ; Bobinson t. 
State, (Tex.) 4 S. W. Kep. 904, and note. 
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Spebe, J. The défendant, on arraignment, fileda démurrer and a 
plea in abatement to tbe indictment» The demurrer averred that the al- 
légation of ownership of the stolen property, to-wit, a check payable to 
Walker, and indorsed in blankbyhim, and mailed to S. T. Coleman & 
Ce. , to pay a debt due to that firm from Williams & Ce. , with the further 
averment that the check was the property of S. T. Coleman & Co., was 
fatally defe'ctive; the défendant irisisting that it is a necessary conclusion 
of law from ail the averments, taken together, that the check was not 
the property of S, T. Coleman & Co., but was the property of the 
sender. There can be no doubt that it is essential to the indictment 
that there must be a faithful description of the article alleged to be 
stolen, (1 Whart. Crim. Law, § 934,) and the description must be proved 
as laid, (2 Whart. Crim, Law, | 1829; U. S. v. Martin, 2McLean,256.) 
It may be considered as settled that property sent by the mail may be 
laid in the sender. U. S. v. Burroughs, 3 McLean, 405; 1 Whart. Crim. 
Law, § 946. 

It is insisted, too, that if payment is sought to be made by sending 
money or other articles of value through the mail, it is done at thesend- 
er's risk, unless done by direction, either express or implied; citingCode 
Ga. § 2866; Abb. Trial Ev, 803, § 10; Bankv. McManigle, 8 Amer. Rep. 
236; 2 Daniel, Neg. Inst. § 1474. I do not thihk that thèse authorities 
afford fair analogies for the détermination of the sufficiency of the de- 
scription in an indictment for larceny. It may be true that to send 
money through the post is at tbe risk of the sender, in the absence of 
âuthoïization to use the mails; but, unquestionably, the party to whom 
it is addressed, after it has left the mailing office, has a qualifled inter- 
est in the letter, and a title to the valuable contents, upon which he 
could maintain trover against a third party unlawfully obtainihg its pos- 
session. In the case of U. S. v. Jackson, reported in 29 Fed. Rep. 503, 
and subsequently in 9 Crim. Law Mag. 325, this court, in charging 
the jury, said that when the ôwnership of a registeved letter and its 
contents is allèged to be in thç, person to whom the proof shows it was 
directed, and the proof shows that when it was stolen the sender had de- 
posited it with the postmaster, taking his receipt therefor, and it had, 
by due course of mail, left the mailing office, that its custody by the 
post-office department was for the benefit of the person to whom it wa*. 
addressed, that it was his property, the sender had no control over it, 
and there is no variance. There can be no difficulty in the application 
of the prhiciple of this décision to an unregistered letter. The necessi- 
ties of trade and commerce require that the courts should give a practi- 
cal application to the rules of pleading in cases arising under the meth- 
ods of modem times. An immense mass of techiiical. cobwebs has been 
swept away by that graduai reform which has, been evolved by the lib- 
éral tendencies of the courts in passing upon the sufficiency bf in- 
dictments, and in repeated recommendations to congress, that profound 
lawyer and distinguished advocate, the Honorable Benjamin Harris Brew- 
sj;er, latéiy the attorney gênerai of, the United States, urged the importance 
of législation which would further aîd the courts in dispensing with the 
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useless and damaging technicalities which tend so much to defèat the 
ends of justice. It cannot be denied that this indictment fairly advised 
the défendant of the crime of which he is charged. Besides, the régu- 
lations of the post-ofl&ce department make the postal authorities the 
trustée for the person to whom the letter is addressed, and the construc- 
tion of the executive department charged with the exécution of a public 
duty is entitled to great weight, and ought not to be overturned, unless 
clearly erronèous. U. S. v. Philbnck, 120 U. S. 52, 7 Sup. Ct. Rep. 413. 

The demurrer, therefore, is overruled. 

The défendant then presented his plea in abatement. This recites 
the fact that on the grand jury who found the indictment there was a 
juror who was a member of the spécial jury which at a previous term 
returned a verdict of guilty against the prisoner for the same offense, 
which verdict has since been set aside; and the plea further recited that 
the défendant had no opportunity to challenge such grand juror. Thèse 
facts being admitted by the district attorney, it was ordered by the 
court that the plea in abatement be sustained, and the indictment dis- 
missed. Thereupon the prisoner was instantly arraigned upon a second 
indictment, found at this term, in the précise terms of the indictment 
disposed of . To this indictment the prisoner renewed pro forma the de- 
murrer, which was made to the first indictment, and the court overruled 
the same on the grounds before stated . Thereupon the prisoner filed a plea 
of avir^oisconvict, and former jeopardy, annexingacopy of theindictment 
in the district court of the United States for this district and division, and 
the verdict and sentence thereon, whereby it appearedthe défendant was 
sentenced to five years'imprisonmentin the Albany county penitenliary, 
in thestate of New York, and that he had suflfered six months'imprison- 
ment thereutider. When this plea was tendered, the district attorney, 
calling attention to the fact that there was a motion for a new trial and 
arrestof judgment, and an orderoverruling the same in the district court, 
a writ of error to the circuit court, and ajudgment of the circuit court 
setting aside the verdict, arid quashing the indictment, and declaring it 
should "go fornaught," insisted that the record attached to the plea as 
an exhibit was not complète. After argument, the court held that it is 
not compétent for the prisoner to extract a portion of the record, and 
exhibit it to the plea of former conviction, but that the entire record 
must be produced. The prisoner then amended his plea, setting out, 
as an additional exhibit thereto, the record of tbe motion for new trial 
and arrest of judgment, the order granting the writ of error, the writ, 
and the judgment of the circuit court setting aside the verdict, and quash- 
ing the indictment, and ordering the discharge of the prisoner. 

To this plea, as amended, the district attorney demurred. He insists 
since the circuit court, the Hon. Don A. Pardee, circuit judge, pre- 
siding, held the indictment to be defective, and that the trial should 
go for naught, that the entire proceeding was a nullity, and, as a con- 
séquence, the prisoner had never been in jeopardy. The prison er's coun- 
sel frankly concède that the great mass of authority fuUy supports the 
contention of thç govemment's counsel, but they also insist that the au- 
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thorities should nol be regarded by this court, which they say should 
décide that the prisoner is in jeopardy when he has actually been tried, 
no matter whether the indictment is valid or not. No authority is cited 
in support of this proposition, but références are made to Mr. Bishop's 
work on Criminal Law, (volume 1, §§ 980-982.) An attentive consid- 
ération of thèse paragraphs does not afford the court any warrant for 
the adoption of the views of the prisoner's counsel. Section 1021 of 
the same work would seem to distinctly négative ail that the prisoner's 
counsel has said. When the indictment is in form so defective that, 
supposing the défendant be found guilty by the jury, he will still be 
entitled to hâve any judgment which may be entered of record against 
him reversed, he is not in jeopardy, and, if acquitted, is liable to be tried 
on a new and valid indictment. The author, in support of this proposi- 
tion, cites many précédents, extending from Hale's Pleas of the Crown 
to the most récent déclarations of courts upon this subject. State v. GiU, 
83 Ark. 129, 1 Crim. Law Mag. 665; Hoder v: State, Id. 124. When a 
défendant has been convicted, an appeal taken, and a new trial awarded, 
the case dismissed, and a second bill of indictment found, a plea of for- 
mer jeopardy will not avail. Simco v. State, (Tex. AppO 2 Crim. Law 
Mag. 26 et seq. This is true when the judgment is arrested for apparent 
defects. State v.Sherhume, 58 N.H. 536; Sviiik v. Cbm., (Pa.) 5 Crim. 
Law Mag. 615. The suprême court of Mississippi, in the case of Kohl- 
hdmer v. State, 39 Miss. 548, 77 Amer. Dec. 689, an exceedingly well- 
reasoned case, announces this conclusion: "It seems to be clear, there- 
fore, upon principle as well as authority, that neither at common law 
nor by our constitution will an acquittai or conviction, when the penalty 
has not been inflicted, upon a void proceeding or indictment, operate as 
a bar to a subséquent indictment for the same offense." Hère the penalty 
has been only partially inflicted. The observations of counsel, which 
hâve the effect of intimations that the décision of the circuit court de- 
claring the indictment fatally defective was erroneous, will receive no at- 
tention at this time. The district court held the original indictment 
good. By writ of error this holding was carried before his honor Judge 
FARDEE, in the circuit court, wbo reversed the décision of thé district 
court, and held the indictment bad, and the prisoner will not now be 
heârd to criticise a judgment which he then insisted should be granted. 
It is res adjudicàta, for the purposes of this case. While counsel may go 
to greatlength in defeilse of one charged with crime, they cannot be heard 
to blow hot and cold upon the same issue, in the same record. Having 
sued for and obtained the décision reversing the district judge, they must 
stand by that décision, with ail of its conséquences. That décision 
holding that the indictment was defective, and should go for naught, it 
foUows that the défendant has never been in jeopardy, and must stand 
his trial now. Tbe demurrer to the plea is therefore sustained. ' 



AMEEICAN BELL TELEPHONE 00. V. GLOBE TELEPHONE C». 729 

American Bell Téléphone C!o. v. Globe Téléphone Co. and others. 

(dreuit Court, 8. D. 2fèw York. July 19, 1887.) 

1. Patents for Inventions— Infhiiïgement—Acts Wahranting Injttnction— 
Bell Téléphone. 

Letters patent No. 174,465 were granted March 7, 1876, to Alexander Qraham 
Bell, for certain improvements In telegraphy, the flfth claim of which, relat- 
ing to thé transmission of speech by electricity, became entitled, by judicial 
construction, to a broad interprétation in favor of the inventor. Prior to 1885 
the Globe Téléphone Company was incorporated under the laws of New 
York, the object of its formation being to manufacture, sell, license, and lease 
télégraphie, téléphonie, and electric instruments, and supplies therefor, and 
to acquire and dispose of patents, patent-rights, and inventions relating 
thereto. The company acquired certain patents, which were shown to be in-, 
fringements npon the Bell patent, and put up in their oflSce sample instru- 
ments of an infringing character. They also, by advertisements, invited the 
public to purchase their instruments, and become licensees of tlieir patents 
and claims. No instruments, howover, were ever actually made or used, ex- 
cept experimentally, and none were ever sold. Seld, that the acts of the Com- 
pany were sufflcientto warrant a decree restraining infringement. 

8. Samb — Invention OF Meucoi— Pbiobitt. 

The experiments and invention of one Antonio Meucci, relating to the trans- 
mission of speech by an electrical apparatus, for which invention a Caveat 
was flled in the United States patent-oifice, December 28, 1871, renewed in De- 
eember, 1883, and again in December, 1883, do not contain any such éléments 
of an electric speaking téléphone as would give the same priority over or in- 
terfère with the said Bell patent. 

E. N. Dickerson and J. J. Storrow, for complaihant. 
D. Humphries and S. R. Bechmih, for défendants. 

Wallacb, j. The complainant has filed this bill to restraîn in- 
fringement of the patent granted by the United States to Alexander 
Graham Bell, dated March 7, 1876,' No. 174,465, for improvements in 
telegraphy. Infringement is also aUeged of the United States patent to 
Bell, No. 186,787, dated January 30, 1877, for improvements in elec- 
tric telephony ; but the proofs hâve not been addressed to the question of 
the infringement of this patent, and it is practically out of the case. The 
fifth claim of the first patent has been judicially construed in two cases 
by the circuit court for the district of Massachusetts, and in both of 
thèse cases it was substantially held that Bell was the discoverer of the 
new art of transmitting speech by electricity, and that the claim should 
receive the broadest interprétation to secure to the inventor, not the ab- 
stract right of sending sounds by telegraph without regard to means, but 
ail means and processes described which are essential to the application 
of the principle. ATnerican Bell Téléphone Go. v. Dolhear, 15 Fed. Rep. 
448 ; Same v. Spencer, 8 Fed. Rep. 509. This court, in American BeU 
Téléphone Oo. v. Molecular Téléphone Cb., followed the construction thus 
placed upon the claim. 23 Blatchf. 253, 32 Fed. Rep. 214. 

The proofe for the complainant show that the apparatus, which it is 
alleged has been used and offered for sale by the défendants, embodies 
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the means and process for transmitting speech by electricity which are 
the subjeot of the fifth claim bf the patent to Bell; and no évidence haa 
been introduced by the défendant to controvert this fact. 

The défendants answer separately. The answer of the Globe Télé- 
phone Company and of the défendant Rogers consista merely of gênerai 
and 'Spécifie déniais of the averments of the bill . The answer of the de- 
fendant Meucci allèges that he was the first and prior inventer of the 
telephoiie ; that in 1871, by a séries of improvements and expérimenta 
in teiephony, he had perfecteS a perfect spea,king telegraph, which 
coihpriséd àll the electrical principles since known in the art of teleg- 
raphyjthat he has never aia,de,'used, or sold any téléphones or speak- 
irig telegraphs for any purpose whftteyer, except that for more than 24 
yeats hé has had, duriiig most of ;the time, at his résidence at Staten 
Islandj a speaking téléphone for dothestic use ; that prior to 1876 he en- 
deavored to introduce the invention of said téléphones into public use, 
but, by feason.of his poverty, wasunable to doso; and to that end çlid 
cause the same.td be publisheçt ii) the pewspaper the Eco D'Italia, and 
did endeavor to secure the assistance ; of others by making known to 
them his said invention. The answer of the défendant Beckwith con-f, 
sists of a gênerai déniai of the averments ôf the bill, and sets up the 
priority of the invention of MeuçcL • ^ 

Inasmuch as none of the défendants set up, by way of défense, any 
prior patents, publications, or ihstances of prior invention or public use, 
except the prior invention of Meucci, and their proofs cônsist only of 
évidence of Meucci's invention, apd évidence to show that they hâve 
never used, manufactured,br sold electric speaking téléphones, or pro- 
cured or assisted othérs to do so, it is unnecessary, and would be extra- 
neous .to the real questions in the case, to consider the point, made in 
the brief of the côunsel for one of thé défendants, that the fifth claim of 
Bell's patent of 1876 is not entitled to the broad construction which has 
herétofore been given to ît by the courts. The only questions really in- 
volved are whether the acts of the défendants are an infringement of the 
exciusive rights of the complainant to manufacture, use, and sell the 
electric speaking téléphone, and whether the proofs establish the défense 
that Meùcei Was the prior and original inventor of that apparatus. 

The bill was filed November 10, 1885. At that time the Globe Com- 
pany had been incorporaled about two years and a half. It was a New 
York corporation. Its certificate of incorporation recites that the ob- 
jects for which the company is to be formed are to "manufacture, sell, 
licènse, and lease télégraphie, téléphonie, and electric instruments, and 
supplies therefor of every description, and to acqUiré,- by purchase or 
license or otherwise, and dispose of by sale, license; Or otherwise, pat- 
ents, patent-rights, and inventions relating theretd, and incidental to 
the manufacture of sa,id instruments and supplies." In August, 1885, 
the défendant Beckwith became the gênerai manager of that company. 
At that timé he was interested in an invention patented in England 
known as thë"Bassano-Slater téléphone," and had agreed with the own- 
ers to procure a patent for the invention in this coUntry, and had the 
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right to use and introduce the invention hère. Tliat company was the 
owner of patents which had been issued to Shaw and to Hadden for in- 
ventions in téléphonie instruments. Wlien Beckwith becaine manager, 
the company entered into a written agreemeot with him by which it 
promised to use the Bassano-Slater invention in its business, unless by 
subséquent agreement the parties should agrée to substitute other inven- 
tions. Beckwith was to hâve a large share of the profits of the com- 
pany. It was also agreed between Beckwith and the company that the 
latter would secure, "for purposes of défense, the so-called Antonio 
Meucci claims evidenced by caveat filed in the United States patent-of- 
fice." From the time Beckwith became mander until this suit was 
brought the company seems to hâve been mainly engaged in advertising 
its pretensions as a competitor of the American Bell Téléphone Com- 
pany in trying to procure money, and in endeavoring to enlist others to 
become purchasers or licenseeS of its rights in téléphone inventions. It 
had a capital stock of nominally $10,000,000, and but very little real 
capital. Its officers soon became aware that its patents were Worthless, 
unless the Bell patent could be invaiidated. It had not manufactûred 
any téléphone instruments, nor did it hâve any for sale, but it had in 
its office certain instruments, the history of which is stated by Mr. 
Bowen, one of its directors. He testifies as folio ws: "At a board meet- 
ing I raised the question, 'hâve we got any instruments of any kind?' 
and it was stated by Mr. Beckwith that we had the Bassano-Slater in- 
struments. The Shaw and Hadden were both infringements upon the 
Bell, and could not be used. Il was then suggested by Mr. Beckwith 
that we could use the Bassano-Slater instruments; that we could use 
them in connection with the Meucci instruments, and it would make a 
first-ciass instrument. Then I think the question came up before the 
board in référence to having made a set of instruments for a sample set, 
to hâve in the office to show what they were, as we had nothing. I 
think I stated at that time that as long as I had been a member of the 
company I had not seen anything that looked like an instrument to show 
anybody. At that meeting there was an order issued by the board au- 
thorizing Mr. Beckwith to hâve made a set of sample instruments, such 
as he deemed proper and sufficient for testing, for samples, to bave in 
the office to be exhibited." Thèse instruments were put up in the office 
of the company in the Mills Building, on Broad street, New York city, by 
Beckwith, and connected with the office of Mr. Hadden, the electrician 
of the company across the street. They were used for several weeks to 
communicate with Mr. Hadden, and for the purpose of illustrating to 
others what téléphones the company proposed to introduce to compete 
Tvith the American Bell Téléphone Company. 

During ail this time the officers of the company Were unwilling to com- 
mit it to any acts of bpen infringement of the Bell patents, fearing that 
the Bell Company might obtain an injunction, and thus embarrass their 
opérations. But they were holding themselves out to the public as the 
owner of; patents which would protect the purchasers or licensees against 
the claims of the Bell Company, and as prepared tofurnish to purchasers 
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or licensees téléphone instruments made in accordance with such pat- 
ents. In September, 1885, the company issued a circular, in which it 
recited the history of the first Bell patent, and the discovery of the prior 
inveution of Mencci. The circular stated that the company was able to 
fuUy substantiate the fact that Meucci was the first inventor, and that, 
besides securing his title to the original invention of the Electro Magnetic 
Téléphone, the company had procured téléphone instruments operating 
upon a différent principle from those of the American Bell Téléphone 
Company, and which were not infringements of the patents of that com- 
pany. The circular invited the public to purchase the instruments, and 
to promote the formation of companies to become licensees under its pat- 
ents and claims. 

The theory of the Globe Company is that it has never made or used 
téléphone instruments, exceptexperimentally, totest their operativeness; 
that it has never sold any; that its oflBcers were aware that it could not 
do 30 without danger of légal proceedings by the American Bell Télé- 
phone Company until the BeU patent could be successfuUy contested; 
and that they were waiting until that time should arrive, and in the 
mean time proposed studiously to avoid allowing anything to be done 
that would bring their company in conflict with the American Bell Télé- 
phone Company. The testimony of its officers is inconsistent with their 
conduct. The instruments put up in the office of the company were 
undoubtedly put there and used to demonstrate to the public that the 
company could supply practical commercial téléphones to licensees and 
subcompanies. When the September circular, inviting the public to 
purchase téléphones, was issued, the officers of the company doubtless 
intended to refer to téléphones of the description put upon exhibition in 
their office as the instruments which could be used. This is indicated 
by what took place subséquent to the filing of the présent bill. It is 
shown that after this suit was commenced, and after an application for 
an interlocutory injunction against the company had been denied by 
this court because there was not sufficient proof of acts of infringement on 
the part of the company, the company, by its manager, Mr. Beckwith, 
procured a company to be organized in New Jersey, called the Meucci 
Téléphone Company, for the purpose of erecting a téléphone exchange 
in the city of Elizabeth, and purchasing the rights of Meucci in his, in- 
vention of téléphones for such purpose. The contract made by Beck- 
with with the Meucci Company authorized tliat company to use rn +heir 
exchange the inventions of Meucci, Bassano, Shaw, and Hadden, oneor 
more of them; and that contract was ratified by the board of directors 
of the Globe Company by a resolution of March 30, 1866. Shortly 
thereafter the officers of the company concluded it would be safer not to 
exécute the contract made in the name of Beckwith until it had the ap- 
proval of their attorney, and, after consultation with the attorney, there 
was never any formai exécution of a contract. The Meucci Company 
erected a téléphone line in Elizabeth, and used upon it téléphone appa- 
ratus similar to that which had been used in the office of the Globe 
Company. 
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The proofs establish satisfactorily that the instruments used in the 
oflBice of the Globe Company are infringing instruments; and it is plain 
that the use of thèse instruments in the manner and for the purposes 
disclosed by the proofs is sufficient to authorize an injunction against the 
défendant. AU the défendants were acting in concert together. Rogers 
was the secretary and treasurer of the Globe Company. Beckwith, as 
bas been stated, was its manager. Meucci was its nominal electrician. 
AU of them were acting in co-operation, in endeavoring to incite others 
to appropriate and infringe the rights of the complainant. 

The défense, so far as it rests upon the priority of invention by Meucci, 
may be briefly disposed of. The circumstance that this défense is not 
relied upon by the Globe Company in its answer, and that its eounsel 
has insisted in his argument that it should not be considered because not 
satisfactorily presented by the proofs, although indicating that the prin- 
cipal défendant has no confidence in the asserted priority of invention by 
Meucci, ought not to préjudice the position of the défendant Beckwith, 
who relies upon this défense, has urged it with great zeal, and is evi- 
dently convinced of its truth. 

As was held in the Drawbaugh Case, 22 Blatchf. 531, 22 Fed. Rep. 
d09, the patentée starts with the benefit of the presumption of law that 
he was thé first and original inventor of that for which the letters patent 
were granted him, and whoever allèges the contrary must assume the 
burden of proof, and the défense of want of novelty or originality must 
be made out by évidence so clear and satisfactory as to remove ail rea- 
sonable doubt. 

According to Meucci's story, while he was at Havanna, employed as 
a machinist and decorator of a theater there, and in the year 1849 or 
1850, he discovered how to ob tain the transmission of words by means 
of conducting wire, united with several batteries to produce eleetricity, 
and gave his discovery' the name of the"SpeakingTelegraph." In 1850 
he came to this country, and took up his résidence at Clifton, Staten 
Island, where he has ever since resided. He was engaged in various 
kinds of business, particularly candie making, and the manufacture of 
paper from vegatable fibre, and at one time had a brewery. He states 
that soon after coming hère he resuraed his expérimenta with the télé- 
phone; that before 1860 he had good working instruments; and before 
1865 had instruments which embodied the essentials of the modem 
magnetic instruments. Thèse instruments he asserts were known to 
his friends; were in use at his house before and during the years 1864 
and 1865, and subsequently. He describes them from his memory. 
The originals are not in existence. He states that in 1860 he thought 
his invention sufficiently perfected to introduce it, and about that time 
applied to his friend Bendelari, who was going to Italy, to try to get as- 
sistance to perfect the invention, and bring it into use. He says that 
he felt anxious to hâve his invention first appearfrom his old home, and 
thought Bendelari would be able to bring the invention out there; and 
he thérefore gave a pretty full description of it to Bendelari, and also 
about this time published the fact that he had made the invention in an 
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Italiah newspaper published in New York called "Echo L'Itallienpe." 
He States that afterthis, untU 1871j from time to time, he experimented 
to make improvements in his invention, but made no particular im- 
proverhents after 1864 or 1865# He says that in 1871 hefound that 
his wife,. during his illness, had, without his knowledge, sold ail the in- 
struments and, devices he had used in his experiments in sound teleg- 
raphy, except some bobbin, a part pf a permanent magnet, and some 
fragments of pasteboard, which he subsequently found, to a dealer in 
second-hand articles. In the latter part of 1871 he entered into an agree- 
menfwith three of his Italian friends, by which they became copartners 
in the business of perfecting and introducing his invention. The writ- 
ten agreement bearing date December 12, 1871, is produced, and recites 
the business of the copartnership as that of "making and trying ail the 
necessary experiments for the accomplishment of the transmission of the 
human voice through electric wires invented by the aforesaid Antonio 
Meucci." Thèse parties immediately took steps looking to the procure- 
ment of a patent, consulted Mr. Stetson, a patent expert and soliciter, 
and, under his supervision, an application for a caveat was prepared, 
and was filed in the patent-office, December 28, 1871. Soon thereafter 
Meucci consulted again with Mr. Stetson, with a view of making an ap- 
plication for a patent for the invention, but Mr. Stetson discouraged the 
attempt. Upon the application of Meucci, the caveatMras renewed in 
December, 1882, and again in Deoember, 1883. It is not claimed that 
Meucci made any essential improvements upon his invention subséquent 
to the time he obtained the caveat, but, as has been said, he states him- 
self that he made none after 1865. 

Such in brief is Meucci's own history of his invention. There is np 
reason to doubt that for many years prier to 1865, and from that year 
until he applied for the caveat, he had been experimenting with télé- 
phonie and electrieal apparatus with a view of transmitting speech, and 
during this time had convincéd himself that he had made interesting 
discoveries, which might eventually become useful ones. To this ex- 
tent he is corroborated by the testimony of a number of witnesses. But 
the proofs fail to show that he had reached any practical resuit beyond 
that of conveying speech mechanically by means of a wire téléphone. 
He doubtless employed a metallic conductor as a médium for conveying 
Sound, and supposed that by electrifying the apparatus or the operator 
he could obtain a better resuit. That he did not believe he had accom- 
plished anything of practical commercial utiiity is a reasonable inference 
îrom the fact that he did not communicate his invention to those who 
would hâve been likely to appreciate it, and assist himin perfecting and 
introducing it to the public. Between 1859 and the time of his appli- 
cation for a caveat he filed many applications for patents for other in- 
ventions. During the years 1859, 1860, and 1861 he was in close busi- 
ness and social relations with William E. Ryder, who was interested in 
his inventions, paid the expansés of his experiments, and, in connection 
with others whom he introduced to Meucci, invested a considérable 
amount of money in Meucci's inventions, and their use in business enter- 
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prises. He wàs a constant visitor at Meucci's house, lived near him, and 
seems to hâve been his dosest personal friand and business ad viser. 
Their intimât© relations continued until 1867, when Ryder became sat- 
isfied that Meucci's inventions were not sufficiently practical or profitable 
to dévote more time and money to thein, and their intimacy ceased, al- 
though as late as in 1871 he interestéd himself for Meucci to dispose of 
some of his inventions. During ail thèse years, according to the testi- 
mony of Mr. Ryder, he never heard from Meucci, or anybody else, of 
Meucci's téléphone. In 1864 and 1865 David H. Craig was a partner 
with Meucci and Ryder in the paper manufacture. He had been inti- 
mately assoeiated with others in telegraph inventions and patents, and 
his interest in such matters must bave been known by Meucci. He 
never heard, from Meucci or otherwise, that Meucci had invented or was 
experinienting with the téléphone. 

The cav&U itself is sufficiênt to indicate that he had reached no practi'- 
cal resuit. There is no reason to doubt that his application contained 
the best desteription of his invention which he was then able to give. 
Before confeulting Mr. Stetson, Meucci prepared a description of his in- 
vention, intending to make an application for a patent. After Consult- 
ing Mr. Stétson, hô concluded to make application for a caveat only. 
With the aid of an interpréter, and the manuscript containing the de- 
scription, Mr. Stetson prepared the formai application. After it had 
been prepared by Mr. Stetson, it was, sent by him to Meucci, and re- 
turned by the latter with amendments to be inserted in it. It is suffi- 
cient to say that the application does not describe any of the éléments 
of an electric speaking téléphone. Its opening statement réfutes the 
possibility that Meucci understood the principle of that invention. Me- 
ucci States that ht employs "the well-known conducting eflfect of continu- 
ons metallic conductors as a médium for sound, and increases the effect 
by electrically iusulating both the conductor and the parties who are com- 
municating." As originally expressed by Mr. Stetson, it contained this 
staternent: 

"The System on which I propose to operate consists in isolating two per- 
sons, separated at considérable distances from each other, by placing them 
upon glass insulators, employing glass, for example, at the feet of the chair 
or bench oh Tivhich each sits, aiid putting them in communication by means of 
a télégraphie wirè. " 

As amended pursuant to Meucci's instructions, this statement was 
qualified as foUows: 

"It may be found practicable to work with the person sending tl>e message 
insulated-, and with the person reoeiving it in free electrical commimieation 
with the ground. Or thèse conditions may possibly be reversed, and still 
operate with some suceess." 

It is idle to contend that an inventer having such conceptions could 
at that time hâve been the inventor of the Bell téléphone. The appli- 
cation does, however, describe a mechanical téléphone, consisting of a 
niouth-piece and ear-piece connected by a wire. A letter written by 
Mr. Stetson of the date of January 13, 1872, is in évidence, and is im- 
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portant aâ confirmatory of the conclusion that beyond thîs the inven- 
tion was only inchoate. This letter was written to Meucci when the lat- 
ter was in communication with Mr. Stetson in référence to obtaining a 
patent for the invention. In this letter Mr. Stetson, in substance, ad- 
vised Meucci that his invention was not in a condition to patent ; tell- 
ing him that it was "an idea giving promise of usefulness," and the 
proper subject of a caveat, but requiring many experiments to prove the 
reality of the invention. 

Without adverting to other évidence tending to indicate that Meucci 
■was merely an experimentalist who had not produced anything new in 
the art of transmitting speech by electricity, it sufEces to say that his 
pretensions are overthrown by his own description of the invention at a 
time when he deemed it in a condition to patent, and by the évidence 
of Mr. Stetson. The évidence leaves the impression that his speaking 
telegraph would never hâve been ofFered to the public as an invention 
if he had not been led by his necessities to trade on the credulity of , 
his friends ; that he intended to inducè the three persons of small means 
and little business expérience, who became his associâtes under the 
agreement of December 12, 1871* to invest in an invention which he 
would not offer to men like Ryder and Craig; and that this was donc 
in the hope of obtaining such loans and assistance from them as he 
would temporarily require. 

A decree ia ordered for the complainant. 



ScHiLLiNGEB V. MiDDLETON and others. 
(Gireuit Court, B. Oregon, August 13, 1887.) 

Patents for Inventions— Infringement — Concrète Payements. 

The Schillinger patent for an improvement in concrète pavements îs con- 
flned to a pavement laid in detached blocks, formed on the ground, with a 
water-tight Joint between them produced by the interposition of a strip of 
tar-paper, or other suitable material, between said blocks; and a concrète 
pavement laid between scantling in sections six f set by twelve, more or less, 
with a vacant space between each, of three feet by twelve, in which the pave- 
ment is laid as soon as the adjoining sections are sufflciently set to work over, 
while each section, as soon as laid, is marked oflE, or eut with a marker or 
trowel, into blocks three feet square, or other couvenient size, is not an in- 
fringement of such patent. 

{Syllabus by the Court.) 

In Equity. Bill for injunctîon to restrain infringement of complain- 

ant's letters patent. 

William B. Gilbert, for plaintiff. 
Oyrus Dolph, for défendants. 

Deady, J. This suit is brought by the plaintiff, a citizen of New 
York, against the défendants William A. Middleton, a citizen of Oregon, 
Mary Hueston, a citizen of New Jersey, and the Oregon Artificial Stone 
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Company; a corporation formed under tlie lawa of Oregon, to hâve them 
enjoined from infringiog his patent for an " improvement in concrète 
pavement." , 

The original letters were issued to the plaintiff on July 19, 1870, and 
numbered 10S,599. On May 2, 1871, there wa? ,a reissne, numbered 
4,364. From the spécification annexed thereto, it appears that John J. 
Schillinger has " invent ed a new and useful improvement in concrète 
paveiûents," which relates to a concrète pavement laid in sections, "so 
that each section can be taken up and relaid without disturbing the ad- 
joining sections. With the joints of this sectional concrète pavement 
are combined strips of tar-paper, or équivalent material, arrangea between 
the several blocks or sections in such a manner as to produce a suitable 
tight joint, and yet allow the .blocks to be raised separately, without af- 
fécting the blocks adjacent thereto." After describing the concrète as a 
mixture of cernent, sand, and gravel, or other suitable material, with 
sufficient water to make the mixture plastic, the spécification proceeds: 

"While the mass is plastic, I lay or spread the same on the foundation or . 
bed of the pavement, either inmoulds or between movable joists of the proper, 
thicknesB, so as to formthe edges of the concrète blocks; one block heijig 
formed after the other. When the first block has set, I remove the joisllâ or 
partitions between it and the block next to be formed, and then I forrn the 
second block, and so on, each succeeding block being formed after the adja-' 
cent blocks hâve set, (and, since the concrète in setting shrinks, the second 
block, when set, does not adhéré to the first, and so on;) and when the pave- 
ment is completed each block can be taken up, independent of the adjoining 
blocks. Between the joints of the adjacent blocks are plaçed strips of tar-pa- 
per, or other suitable material, in the following manner: After completinig 
one block, I place the tar-paper along the edge where the next block is to be 
formed, and I put the plastic composition for such next block up against the 
tar-papelr joint, and proceed with the formation of a new block until it is com- 
pleted. In this manner I proceed until the pavement is completed, interpos- 
ing tarrpaper between the^everal joints, as described. The paper constitutes 
tight water-proof joint, but it allows the several blocks to heave separately 
from the efEects of frost, or to be raised or removed sepai'ately, whenever oc- 
casion may arise, without injury to the adjacent blocks. The pa,per when 
piaéed against the block first formed, does not adhère thereto, and therefore 
the joints are always f ree between the several blocks, although thé paper may 
adhère to the edges of the block or blocks formed after the same has been set 
upàn its place between the joints. [In such cases, however, where cheapness 
is an objeçt, thé tar-paper may be omitted, and the blocks formed without in- 
terposing anything between the joints as previously described. In this lat- 
ter case, the joints soon flll up with sand 6r dust, and the pavement is ren- 
dered sufflciently tight for many pufposes, while the blocks are detachéd from 
each other, and can be taken up and relaid, each independent of the adjoining 
blocks.] 

"What I claim as new, and, désire to secure by letters patent, is (1) a con- 
crète pavement, laid in detachéd blocks or sections, substantiaUy in the man- 
ner shown and described; (2) thé arrangement of tar-paper, or its équiva- 
lent, between adjoining blocks ôf concrète, substantiaUy as and for the pur- 
pose set forth." 

On Februàry 27, 1875, the plaintiff formally disclaimed the portions 
of the spécification enclosed in brackets; and also disclaimed "the form- 
v.31P.no.l2— 47 
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ing of Wôckà from plastic material, witliout intetposing anything bé- 
twéèn'tiïèir joints while in the process offorniationi" 

It is.alleged in the bill that on August — , 1886, the défendants com- 
menced to coiistfuct concrète pavement on the preinisës of the défend- 
ant Huesibn, on the north and east sides of lot 1 in block 14 in Port- 
land,' "ètobtacing the improvement and invention described in said let- 
ters patentj" aiid, not contaîned in sâid'disclaiiher;"which concrète pave- 
ments sâid '.défendants bave proceedédto make- and construct in ail 
respects' in thé samè manner as the concrète pavement' so invented" 
by the plaintiff, and is an ihfrihgèment on the plaintitf's righls, as se- 
cured td him by said patent; Thë ànswer of,the défendants admits the 
letters liatènt; but dénies thé ■ittfriiïgeÈQeut. On September 6ththe par- 
ties flled à stipulation to the effèct that on the défendants giving bond 
for 'the ^^àalàgës, if àny, ttey might proceed with the construction of 
the pavehiènt in question, whichwas donc. 

From tiië évidence it appears that the' pavement wasconstructed as 
followsi A concrète for the foundationor backing was madeof five parts 
of gravel'of one and one-eighth indh cubes to one of cernent, mixed with 
wateij to in'aké it plastic. This was 'dumped into a box or ùiould made 
oii the groundj jby inclosing with' ,'iWo-by-four scantliii^ a space six feet 
wide. by twelve feet long; the la^t^r beîng ithe widthi of the pavement or 
sidewalk^ ! ThiS substance was ihen spread out and;tamped down until 
it was abotit three and one-fourth inches thick. Then a facing a half 
inch thick, Idofaipôsed of eight i^rts of gravel of pne-eighth of an inch 
cubes to séVS^oof cément, was putpver this, and troweled down smooth. 
The water th^9t came to the Surface In tHis ptocess Ws then absorbed by 
sprinkling;A;little pure, or Reat cément over the wtolé surface, which 
also renderèiditbe pavement moreimpervious towatèr. The section was 
then markèdiofr into eiight blocks of about three feet square. This was 
donc with a'iiiîarking and dressing tool, made for the purpose, consist- 
ing of a br^ëè plate, slightly convex, about three inches long and two 
incijes jwidiB, with a blunt knife or cutter of steel set in the middlé of 
theplate^ phiçh rnade ,ap incision in the surfacçi ,Qf the composition 
along the lirie ôf division of about half an inch deep;, and of a V shape. 
The surface of^tbe plate, in passing over the material, prèssed it down. 
on éither sîdë'ofjthe cutter, and t^ounàed ofiF theupper edges of the in- 
cision, .thi^s nî'àlii'ng a bbrderto'each block whlçh serves to distinguish' 
and ornam.çp.t IV Upon iïie coiiipJLetioh of the section in this manner, 
another was fornied three feet distant tberefrom, and sp on;, and, when 
thèse sections were Set sufficiently.ltôwork over withou.tinjury, the three-, 
by-twelve feet sections lying between were formed in the same manner, 
the ôdges of tfi'e îâTger sectioris serving as the moulds for the smaUer ones, 
apd then itt?^rk'éd'off in to four blocks each. ' 

There is 3. Qpi^Êict in the téstimony.as to fjhe depth'of the incision mac^e 
in this pavement; the défendant Middleton, who sùporintended its con- 
struction, testifying that it is only an eighth of an inch deep. A "Mc- 
Donald's rnarkiiig and dressing tool for cernent pavement," patented in 
1885,' is on exhibit in the case, and he states that the marking or cutting 
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wasddhe wîth dne df tfeesè' iiislrumeiïta.' : But the hiark or cùt'màde by 
tbië tôbl is tiô'arer a qùàrter of an inch tbahaû eigbth-' ;,; Hbwever, plas- 
ter éàsts wére tàken ôf thôincisionis'mthis pavremént, and they show he- 
3)'6hd â doubt a eut of the dôpth of haif an inch , and fully the same width 
àt-éhe surface. i. ■' 

This patent has been befôre several oî the circuit courts since the >dis- 
claimer was filed. The cases are citéd i» Paving Co. v .; Schaliche, 119 U. 
S. 401, 7 Biip. Gt. Rep. 391. They aïe SchUiinger. v.GwOw, 14 Blatchf. 
152; Paviiig Cfa. v. Moliûrr, 7 Sâwy. 190, 8 Fed. Rep. 821; Same v. Free- 
iorn, 8 Sawy. 443, 17 Péd. Rep. 735; S(Mlvager v. BrewingJh.y 21 
Blatchf. 3^3, 17 Fed. Rep. 244; màKvMv.Mueaer, 21 Fed. Rep. 510. 

In the first ôase it was held tfaat the division between the blocke might 
"be effected by either a permanent or temporary interposition of something 
lïetween thém; and that to eut a section ofthe material àfter it was laid 
dôwn into blocks with a trowel was équivalent to making a joint by the 
permanent interposition of tar-paper or other material. 

In the second casé Judge Sawyer followed tliis ruling, contrary to his 
own first impression, saying: "In the previous cases before me I in- 
structed thfe jhry that, foi' thepurpose of determining the question of in- 
fringenient in those cases, there should be something, either tar-paper or 
itsequîvalent,permanenliyinterposed between the joints." 7 Sawy. 193. 

In the tbird Case he held that where there was nothing done to 
separate a section of this pavement into blocks, but to run a marking 
tool over it, ârid make division Unes of only one-sixteenth of an inch in 
depth, there ■W^as no infringement; 

In the fôurth case it was held that the second claim of the reissue was 
infringed by' à concrète pavement which had an open eut made by a 
trowel entirely through two courses of material, the Une of eut in the 
upper coûi^së beifig directly over the Une of eut in the lower course; and 
that the interposition of the trowel, though temporary, was an équiva- 
lent for the tar-pa;per, even though the joint was left open after the trowel 
was removed. 

In the last case (Southern District Ohio) it was held that the use of 
any marker was an infringement Ts^hich made a eut or dépression, hav- 
ing the efifefet to cause the pavement to break by upheaval or eracking, 
from ai^ cause, along the Une of the eut or dépression; and that, as the 
blofeks from the pavements laid by the défendant showed clear, distinct, 
and complète Unes of division, there was infringement, whether thèse 
Unes were produced by a trowel or marker. 

In Schillirtffer V. Oranford, decided in the suprême court of the District 
of Columbia on July 6, 1886, and printed in Senate Report No. 1459, 
from the committëe on claims, it was held that the SehiUinger patent 
was eohfîilèd to the construction of a concrète pavement laid indetached 
blocks, formed on the ground, of the same material from top to bottom, 
and separated by the interposition, in the proceSs of formation, by a strip 
of tar-paper, or its équivalent, between each block, so as to make a water- 
tight joint between blocks capable of being taken up or upheaved by 
frostseparately; and that neither concrète, sand, nor cément is the equiv- 
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aient in this connection of tar-paper; nor is it an înfringement of such 
patent to maké pavement by laying dowp concrète in sections, and cut- 
ting it into bloàs withan instrument called a cleaver, and then cover- 
ing thèse with a coating of plastic sand and cément, and cutting this 
surface through with a trowel, in a line with the cuts below, and then 
running a marker in the line of this surface eut, to give the pavement 
the tesselated appearance of separate blocks. 

In Paving Co. v. MoUtor, 113 U. S. 609, 5 Sup. Ct. Rep. 618, the 
suprême court, by Mr. Justice Bradi-by, said, in effect, that it was 
doubtful whether a concrète paV'enle.nt, made, not in separate and de- 
tached blocks, but only nlarked on the surface, while in a plastic state, 
"with a trowel or marker extending to the depth of from, one-eighth of 
of an inch to an inch, thus giving the same the appearance of being 
made in detached blocks, the creuse on the surface bping sufRcient to 
produce the résulta obtained by Schillinger's process," is an înfringe- 
ment of his patent. 

In Paving Co. v. ScMiche, 112 U. S. 401, 7 Sup. Ct. Rep. 391, this 
patent was again before the suprême court, when it was held that, in 
view of the disclaimer filed by the patentée, the defendant's pavement 
was not an infringement of the same. Mr. Justice Blatchford, who 
delivered the opinion of the court, after citing and stating the foregoing 
cases from the circuit courts of New York, California, and Ohio, said 
that the défendant, in the prooess of making his pavement, marked off 
the surface into squares. But the question is, whether he so divided it 
into blocks that the line of cracking would foUow the joints of the divis- 
ions, rather than the body of thei block, so that a block c^n be taken out 
and a newone put in its place ^ithout disturbing orinjuring the adjoin- 
ing oné. "The spécification makes it essential that the pavement shall 
be so laid in sections ' that each section can be taken up and relaid with- 
out disturbing the adjoining sections.' Again, it says that the joint be- 
tween the blocks ' allows the séveral blocks to heave separately from the 
effects of frost, or to be raised or removed separately, whenever occasion 
may arise, without injury to tlie adjacent blocks.' This is essential; 
and in ail cases where infringement 'bas been held to bave been estab- 
lished there hâve been blocks substantially separate,' made so by the per- 
manent or temporary interposition of a separating médium or a cutting 
instrument, so that one block could upheave or be removed without 
disturbing thé adjoining blocks. The patentée, in the disclaimer, ex- 
pressly disclaimed ' the forming of blocks from plastic material, without 
interposing anything between their joints while in the propess of forma- 
tion.'" 

' It appe'ars from the opinion that the défendant laid bis pavement in 
Strips acrOss thé sidewalk, and thea di vided thèse crosswise with a marker, 
to the depth of one-sixteenth of an inch. The court say this "marking" 
was only for ornamentation, and produced no free joints between the 
blocks; and disposed of the case in thèse words: 

"Without afflrming or disafflrming the constructions given to the patent in 
the partibular cases cited from the circuit courts, vve are of opinion tliat, un- 



SCHILLINGER ». MIDDLETON. 741 

dsr any construction which it is possible to give to the olaims, the défendant 
in this case has not inf ringed. " 

By the action of the court in this case the impression is produced on 
my mind that it did not agrée with the construction giveli to this patent 
in the cases referred to, or it would hâve said 80. 

Under the circumstances, I feel at liherty to follow my own judgiïieht 
in the premises. I think there can be no infringement of this patent, 
in the construction of a concrète pavement, unless it is made of detaeh'èd 
blocks formed on the ground, as laid down, with a water-tight joint be- 
tween them, produced by the permanent interposition of tar-paper, or 
other suitablematerial, between the blocks; and that nomarking or cut- 
ting a pavement laid down as a whole, pr in large sections, although the 
same may thereby be separated into blocks with equally as satisfactory 
results, is the équivalent of such tar-paper »o applièd. Doubtless, this 
pavep;ient, if upheaved, will bave a tendency to crack along the line of 
the marking; and if it were eut through, as in the case oî ScMlinger v. 
Oranford, supra, there could be no doubt about it. But in either case 
the resuit would not be produced in thè mode or by the means mentioned 
in the spécifications, or their mechanical équivalent. 

Schillinger's claim is for " a concrète pavement laid in detachèd blocks 
or sections," by means of tar-paper, or other suitable material, interposed 
between them, so as to produce a water-tight joint, and not one laid as 
a whole, or in large sections, and then marked off, or eut into blocks, 
with an open joint between them. The latter mode of making concrète 
pavement is altogether différent from ShiUinger'Sj and, for aught I can 
see, is as much entitled to a patent as bis. They both appear to bave 
the same end in view, — -the prévention of the arbi^rary cracking and 
breaking of the pavement from undue pressure from above or below. 
And Schillinger's invention may bave suggested the method used by the 
défendants. But the march of improvement in this matter is not stayed 
by this simple invention; and it was, and still is, open to the public to 
whoUy or partially reach the same resuit by the use of such other and 
différent means as naturaUy suggest themselves to skillful and experi- 
enced workmen in the progress of the art. Doubtless, the water-tight 
joint which resulted from the interposition of the tar-paper gave this pat- 
ent its principal value in the east, where, on acCount of the liability to 
severe frosts, it is an object to keep the water from getting under the 
pavement. But. on this coast that is a matter of leSs moment. Hère 
the marking orcutting the pavement into comparatively smaU blocks is 
done as much to prevent irregular cracking and breaking on accouht of 
pressure from above on a sinking or shifting foundation, as from beloW. 

The patentée bas expressly disclaimed "the forming of blocks frota 
plastic material, without interposing anything between their joints while 
in the process of formation." Nothing was interposed "between the 
joints [blocks]" of this pavement while in process of formation. The 
joints between the, sections were made by forming one section against the 
other, after the first was sufBciently set to bear working over, and the 
joints between the blocks into which the sections are divided are rather 
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,;indi<attecl)itîian made.;; .iAad,;So fâr from thèse blooksbeing laid, as de- 
tached ones, they are not even detached yet, atïd nevef will be, except 

r^;^hfk(Tesi»Hv9fj60imeçagHal|?xternal: violence or pfçssure, in which case 

;it,^lik^]y,tbe/înaterialw?Lll crack or break on the : lilie: of the surface 
marks or cuts, but with:iiiQi'e or lees irregularity in the body of the con- 

i cr,e]lie.bélo,w; the surface incision* î ■ ; 

^he défendants do not infringe the plaintififfs patent, and the bill must 

;be dismissed. ; . ,, ^ 



Everest v. BcFFAtoI/uiBRicATiNG Oii< Co., lyimited. 

i {Circuit Court, N. B. New York. July 1, 1887.) 

i'. PiTKNTS Fpi IlTVENTÎOIîS — ÉESTBAINiNG IlTB'RIN'GBMENT— MOTION TO DlSlOBS 

CoMPLAiNT— Advanced Viëws :«* Patentable Noveltt. 

Afjeir aidecree bas been toade , restraining the infringement of a patent, a 
motion to dismiss the çomplaint^on the ground that the suprême court, since 
the décfèe, had tàken advanCèd'viewa upon the subjéct of patentable novelty, 
will be denied, where it «ppearsthat ail the décisions so referred to had beeh 
decided atçCircuit, a^d -weré published and accessible before the original ar- 
gument of tte cause, and that the saine had ail been afflrmed by the suprême 
court 'withoUt àdvancing àhy new doctrine, or f orinulating any new test of in- 
, vention. ; j. .,.'■''■ 

3. SAiiE-rPATENTED Pbocessfob T(BSTi!NG OiLS— Nominal Damages. 

Wher.e a patented process.for testing oils has been infringed, but itdoes 
not appear that the défendant deïived any profit from the use of the process, 
only nominal damageS' can be recovered, and the fact that oil manufactured 
by another company, in which the process was used, sold for a higher price 
tnan that ôf other manufa,cturers, who did not use it, is not sufflcient to war- 
rant inore than suchnorninal recovery; unless it was also shown that such en- 
hanced value, or some part of it, was due to the use of the process. 
8. 8amb-i-Rbfeçëncb to Masteb— Costs. 

Where, amaster's report is conflrmed by the court, awarding only nominal 
dam&!geS for the infringement of a patent, the costs of the référence, includ- 
ingthe masïter's fées, and the costs of the exceptions and hearing thereon, 
shoul<} be taxed as;aiuBt the complainant. 

This cause was argued at the June circuit, 1884, and resulted in a 
décision for the complainant, 20 Fed. Rep. 848. In November, 1884, 
the défendant presented a pétition for a rehearing, which, after argu- 
ment.and du0 considération, was denied. 22 Fed. Rep. 252. On the 
thirtiethof March, 1887, the master submitted his report, in which he 
finds thq ; complainant entitled to nominal damages only. The com- 
plainant, filed exceptions to this report. The cause is now before the 
cçurt upon thèse, exceptions, and also upon a motion by the défendant 
,tp dismissjthe bill on the ground that the patent is void for want of 
jpfitentable novelty. The theory uppn which the latter motion is based 
is that, since the interlocutory decree was entered, the suprême court, in 
a ■ number ,of causes, has taken advanced ground upon the subject of 
patentable novelty, which disposes of the patent in question. 

George B. Sdden and T. G. Outerbridge, for complainant. 

James A. Allen, for défendant. 
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CoxE, J. The motion to dismiss the complaint is, in reality, but a 
second motion for a rehearing. Upon this subject but little need be 
said. Thé law and the facts are in precisély the same cnndition that 
they were at the argument and when, the first pétition for a rehearing 
was prèseiited. The views of the court àppear sufficiéntly in the décis- 
ions then rendered, and it isnot necessary to reiterate them. 

The causes l'elied upon by the défendant had been decided at circuit 
adversely to the respective patents before the argument of this cause. 
Thèse décisions were ail published, and were accessible to the défendant 
had it desired to make use of them. The suprême court in each in- 
stance affirmed the decree of the lower court. No new doctrine had 
been advanced; no new test of invention formulated. The law remains 
unchanged. ' Each case must be determined upon its own facts, and the 
courts, as heretofore, must ascertain, as best they may, where to draw 
the Une through the shadowy border land which séparâtes invention -and 
mechanical sMll. Of the récent décisions of the suprême court, the one 
which, upon the. facts, approximates most nearly to the case at bar, is 
unquestionably New-Process Fermentation Co. v. Màm, 39 G. G. 14i9j 
7 Sup. Ct. Rep. 1304. The court reverses the decree dismissirig the bilî, 
and sustains Àe third daim of the patent in controversy, which çoyei;s a 
process, irrespective of the apparatus for carrying it out, applied to béer 
while in one stage of manufacture. It is not easy, on prinçiple, to 
distinguish this case from the case at bar. Instead, therefore, of con- 
vincingthe court that the bill should bé dismissed, the décisions referred 
to hâve confirmed and strengthehed the opinion that the complainanls' 
patent is a valid one. 

The master has found only nominal damages, and has accompanied 
his report with an opinion in. which the reasons for his action are clearly 
stated and abundantly sustained by authority. I concur in the views 
expressed by him, and fail to see how he could hâve reached a différent 
concluêion. It was conceded on the argument that the complaihant, as 
he did not grant licenses or opérate personally under the patent, wàsnpt 
entitled to damages, He certainly could not recover the defendant's 
profit without some évidence, showing what profit was attributable to 
the invention. There is nothing to show that the défendant made more 
or lost less by the use of the fir'e test. The record is wholly silent upon 
this subject. Not only does the complainant fail to show what profit 
the défendant derived from the invention, but he fail^ to show that it 
derived any profit at ail. .For aught that appears, thç defendant's uge 
of the fire test may hâve beèn wholly without pecnniary advantage. The 
ûiere fact, if it be a fact, that fire-tested oU made by the Vacuum Com- 
pany, with which the complainant is said to be conûected, sold for one and 
one-half cents more per gallon than oil mànufactuïed by othercompa- 
nies, is entirely insuflScient, uplèss acconapanied by proof that the en- 
iianced value, or some portion ^thereof, was due to the use of the fire test. 
There is no such proof. It is manifest that, in euch circumstances, thete 
is no foundation for more than a nominal recoveryi. Oarretson v. Clark, 
111 U. S. 120, 4 Sup. Ct. Eep. 291; at circuit, 15 Blatchf. 70; Fhyv. 
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Allm, 30 Fçd. Rep. 446; Dohsm. v. Darnan, 118 U. S. 10, 6 Sup. Ct. 
Rep. 94Q; -Dobsony. Hartford Oarpet Go-, 114 U. S. 439, 5 Sup. Ct. Rep. 
945; Z)otw, y,; Masan, 20 How.'198, 203; Blach v. TAorne, 111 U. S. 122, 
4 Sup. et, Rep. 326. '. ,;; 

The motion to dismiss the bill is (jenied, The exceptions are over- 
ruled, and thsmaster's report isçonfirmed. 

FoUowing the précèdent Qf fptarretaon v.- Clark, supra, the costs of the 
référence, i■acll:^dipg the rnaster's.fees, aud the costs of the exceptions and 
of the hearing^tljipreon, should be .taxed against the complainant. 



rhe foUowîngJs the opinion qf the master, Mr. James Breck Fee- 
KiNS.rçferred^to in the foregoing opinion:, 

' By THE Màster: The resuit of the décisions makeS It diflicult in many 
cases for a patentée to recover aetual damages for an iàfringement. It may 
sometimea seem hard that an improvement can be unlawfuUy used, and the 
invention be qf such a character that the défendant is in littie danger of being 
obliged ta pay anytiiing to the plaintifl for infringing upon his rights. A 
master, ho^ever, has nothing to dô but to take the law as he flnds it. Môre- 
over, my ôw-ii observation is that thtî report of a master isgenerally set aside. 
I can, thèrefore, dispose of this matlër, free from any appréhension that ray 
action will nécesâari-ly be final or injure the complainant, if I hâve misinter- 
preted the authoritîes. 

i The facts of thisipase are somewhat peculiar. The complainant has appar- 
ently granted noUcense, and has therefore no established license fee. A 
license f ee' was allowed In Goodyear v. Van Antwerp, 9 0. G. 497, and Qra- 
ham V. Company, 32 O. G. 1603, cited by the complainant, but as none is 
pfoved hère thesô cases seem to have no application. Neither did the plaintifl 
himself manufacture oils, or in any way use the patented improvement. He 
oannot, therefore, recovèr, on the theory that he has lost the profits on sales he 
would havevttiade if the défendant had not unlawfuUy sold goodsin whichthe 
improved process had been used, and thus fllched away hia customers, under 
the rule laiddo^vn in Seyrnour v. MoCormiok, 16 How. 480; Qouîds' Mantif'g 
Co. v. Couiîng', 105 U. 8. 253; and other cases. 

' It appears that the Vacuum Ôîl- Company of Eochestér has used the fire 
test in its manufacture, but it is not shown what interest the complainant has 
in that company, or whether he has any. I do not see, therefore, that the 
complainant has sustained any da,mage from the defendant's infringemept, 
and I do not understand that his counsel claims that he is entitled to recover 
damages in this action. But this dpes not dispose of his right to recover any 
profits which he can show thât the défendant has realized from the use of the 
improvem'ent, ànd, in order that there may be a recovery on that ground, it is 
not neceasary to show that the défendant made a profit on its entire business. 
Though there was a loss, yet that loss might be reduced by the saving in the 
cost of manufacture resulting from the use of the patented process, or from 
an enhancement in the value of the goods in which it was used, and thèse 
gains would be the measure of the defendant's profits, resulting from his in- 
fringemehts on the rights of the patentée. Qoodyeiif v. Van Antwerp, 9 O. 
G. 497; Wittiainss. Uatlroad Co., 18 Blatchf. 181, 2 Fed. Rep. 702; Burdell 
V. Dmig, 92 U. S. 716, 719; Cawood Patent, 94 Û. S. 695. 

It ia not clairaed in this case that there was any saving in the cost of manu- 
facture of residual oils from the use of the fire test. It doea not, therefore. 
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corne under the rule of such a case as the Cawood Patent, fnipra. It is not 
shown that tha défendant made a profit on its entire business, and it is not 
shown, except as it is argued from the business o* the Vacuum Company, 
that the oils of the défendant, in the manufacture of which the fire test was 
used, sold for any better figures than those on which it Vvas not used. The 
profit from the use of a patented improvement, under the («se of Mowry v. 
Whitney, 14 Wall. 625, must ordinarily, I think* consist in one of two items, 
— saving in the manufacture, or an enhanced value for the article manufact- 
ured. Perhaps the complainant M'as bound to show by positive proof that 
one or the other of those sources of profit actvally inured. to the défendant, 
and, without this, cannot claim that profits have'been estabiished for which 
he can técover. But eVidénCe has been given as to the priées received by. the 
Vacuum Oil CJompany'for its oils, and from this it is argUed that it may be 
f ound that the défendant did actually realize, or ought to hâve realized, â. profit 
on its oils in Which the flre^test wasused, which, otherwi8é,itwould not hâve 
gained. The proposition has been argued with much ingenuity, buti thinki 
f or several rëàsons, it does notàuthorize me in pnding that tbe defendanttacf^ 
ualiy realized profits frdm thé asè of this process. ■ It does not appeat oleacl.v:, 
if at ail; that the Vacuum Oil Gompany realized any greater profits on itàoils 
thàn riiaiiy other companieSi McQill says that its oils brought higher pricifâ 
thàti other oils, but on his éross-examiriation he says certain grades fof oils, 
made by Waters, Pierce & Co. and «tUéa'Sv commanded higlier prices; Then, 
again, take the oils which sold cheaper than those of the Vacuum Oil Com- 
pany, it does not appear that any less profit was realized upon them. It is 
shown that the price of residual oils is afEected by the quality of the oils which 
are reflned, and, doubtless, by other considérations. Nothing is shown as to 
the manuer in which the oils were made which sold cheaper than the Vacuum 
Company*^ or from whatmateriajs. , , 

But ëveh'ifit be assumed— and I do not thitik it càn be— that' tiie other 
oils were made from the same materials as those of the Vacnum Company, 
and cost thé same to manufacture, and that the fire' test was not used by 
them, and that the Vacuum Company made one and one-half cents per gal- 
lon more on the oil it sold than was made byothers, still it would not- ap- 
pear how much of this profit was due to the fire test in its' manufacture, and, 
to assumé that this entire différence was due to that, wbuld, I think, be con- 
trary to the facts and the law. 

The oil commanded better prices, it is said, because it was made more uni- 
form than other oils; and Patterson says that the use of the fire test: tended 
to make the batches run more uniformly. There may ha ve been some gain 
to the manufacturer in thlSj but it cannot be said that the oil sold at one and 
one-half cents per gallon moré simply because the fire test was used to aseer- 
tain its grade during the process of manufacture. The price of the oil de- 
pènded, of course, upon its quality, except as far, if at ail, as the Vacuum 
Company may hâve had spécial advantages in obtainÎTig custoniers, This 
superior quality was the resuit of the whole process of manufacture; the use 
of various tests, the nature of the stills, buildings, and machinery, the skill 
of the employés, and other causes. Other patented processes may hâve coh- 
tributed to this resuit, and a défendant might be caUed on to pay the total 
profit more than once. Thé remarks of Judge Blatohfqhd in Dobson v. 
Oarpet Co., 114 TJ. S. 439, 5 Sup. Gt. Eep. 945, are much in point in this 
case. There has been no apportionment of the profits between the patented 
and unpatented processes, andinstrumentalities that went into the manufact- 
ure of thé Vacuum COmpany's oil, sUch as is required by the authoritiés. 

The case oi,0àrretson v. Clark, 15 Blatchf. 70, seems tq me conchïsive of 
this case. The opinion of the master, which Judge BLATÔJH^OiaD approved, 
and the learned judge's own reasoning, appear in ail respects in point. ' This 
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case wâs affirmed în ail respects in 111 U. S. 120, 4 Sup. Ct. Rep. 291. It is 
the established law, and it will reqnire the acuter eyeo:^. a .circuit judge to 
distinguîish,it from the présent case. : I am unable to do sp. 

Tlie caseiof .rwittfl V. QaylordtiZB Fed. Eep. 97, decided by Judge Coxe, 
followB this décision, and is in point hère. 

Tlie ease at Sargent v.Tale.Co., 17 Blatchf. 249, reversed on another 
question, 117 U. S. 373, 6 Sup,. Ct. Rsp. 931, is not analogpus to tliis. 

Tlie case of Moiory v. Whitnep, 14 Wall. 620, is undoubtedly established 
law. But I do not think that the évidence hère shows any fruits of the ad- 
vantage f rom using thecomplainant's patent, within the guarded rules which 
the supmme court established in that case. 

: Suff<dk Oo, v; Hayden, 8 Wall. 315,does not conflict with later cases, such 
as Gartetson y. Clark, supra, qx Black v. Thome, 111 U. S. 122, 4 Sup. Ct. 
Eep. 326.:.'> ., ; . ' . , , . „ , , ■ ,; 

I hâve dîsoussed this case as îf it was necessarily to be inferred that the 
défendant received the same adyantage in the price of its oils, from the fact 
thatittiéyi weteflre tested, that theyaouum Company did. It is not certain 
that sucfa aninferencëcould be drayn, but it is immaterial, in the view which 
X take of tiieicaae. Itis not worth whUe to occupy tipie in the discussiort of 
the weight ùfitho évidence, and what findings it would Justify agaiiist the 
défendante ;Und«r the authorlties wbich I havu cited, î think that only nom- 
inal damages can be allowed the oojiiplaioantt 
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, '. ;; :, {Dùtfiot CowrtyW. Di P^nsiflvania. August 6, 1887.) 

1. Co8T*i4-Taxat16ii— Dépositions— :CoMMissioiîHK IN ADMIÏUI.TT 

The proyiSiiiOns qf sectioii 824, Bev. St., allowing the taxation ol $8.50 "for 
, each làeïwsjtipa,, taken and admitj;ed in a cause, " doés.not' apply to testîmôny 
takén beforé a commissioner to distribute the prOCeeds ftom the sale of a 
. . vessel in the registry of a cpurt of admiralty. 
'à.'MAEitiMK Ï^ÉÎ*— Advascbs AT' Home Port. " '' 

' A bànk discouiiting a note for àsteatn-boat, or maMngher'ageneial loan 
at her ho'itie' port, has no liéti againstthë vessel, eitherunder the gênerai mari- 
i. . timelaw, oritiiePenasylvaniafâot of AprilSO, 1868, celating to beats navigat- 
,■ ingtkeriveM-Allegheny, Monongahela, or Ohio, 
8. 8amb-1^Wa«bs— SteAm-.Bgat CiflKK.: ■ . .;; , 

iThe,.Penj}Bjlyania -act gives .no lien to a clerk whp.performs none of his 
■ duUes-pn bfiard the steam-b^jat, but wholly on shorb. 

4.. Same-t'Tow^ge— HOMB PosT. !, 

/ Nbr dwB ithe act givea lien for tbwing service at the hpme port. 

&■ $4Mii-^SBAMAN'8 BOABto. ' / '! 

Ôrie whpboarda a hand whilè engagea in taking care of disabled barges 
which had bèén in the toW bî asteàm-boat, but which Shehad left behindher 
at àpprt ia another state, basiieitber a maritime lien, nor a lien under the 
'■ Pennsylvania act, againstilhe Btpam-boat. 
8. Same— 'Matebiai, AND îïABOK. i f 

One wbo,:upon the'brder pfjtihe master, provides the material for, and doea 
Wj<?rkpii,«jpair of cl^imneys fpr asteam-boat, has no lien for the value thereof, 
under .the Pennsylvania act, where the chimneys. were not delivered or coni- 

SlQtqd, and.no work was dbnb on the boat; work having been stopped by or- 
ér of the'ilaster, on accpunt of the seizure of the boat by the United States 
■' • marshal. ''■ ■''' 
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In Admiralty. Sur exceptions to cotnmigsioner's report; fiied May 
12, 1887. ' ' -^«^ 

W. A. Lewis, Albert York Smith, G. W^ WiUiams, S. A. Ifill, Barton <& 
Sôna, Kiiùx & Reed, and Win. L. Bird, for th>e severai exceptants. 

AcHESON, J. 1. The disallowance of the proctor's claim to fées is ap- 
proved. I think it clear that the provisions of section 824, Rev. St., 
allowing the taxation of $2.50 "for each déposition taken and admitted 
in évidence m a cause^" does not apply to testimony tàken before a com- 
missioner appointed to make distribution of a fund in the registry of a 
court of admiralty arising from the sale of a vessel. 8ti/mpson v. Brooks, 
S Bktchf. 456; NaU Factory v. Chrning, 7 Blatchf. 16. It has never been 
the praçtice in this district, or (so far as I am advised) elsewhere, to al- 
low the taxation of such fées upon testimony takeii in sueh collatéral pro^ 
ceeding. 

2. If the Duquesne National Bankj at the request of the Inaster of the 
DanielKaine, had paid the wages of the boat's crevr,a8was doneinthe 
case of The WiRiam F. Safford, 1 Lush. 69, the bank's daim to subroga- 
tion to the rights ûf the efë-w might, perhaps, hâve prevailed, notwith- 
standing the advance was liiade at the home port. But the proofs, I 
think, are insufBcient to bring the bank's case within the prineiple in- 
voked. It apîpears that on the occasion in question, on the application 
of R. W. Cowan, the master of the boat, the bfeïik discounted a note 
for $325, drawn by the steamer Ben Wood and owners to the order of 
the steamer Daniel Kaine and owners, atid indorséd " Steamer; Dan'L 
Kaine & OwNEES. R. W. CowAN, Captain." The Daniel Kaine kepta 
running account at the bank, and the proceeds of the discount were?|)assed 
to the crédit of the boat generâlly. Mr. Pattersonj the cashier of thé 
bank, testifie^ that when Mr. Cowan presénted the noté he stated that 
the purpose of the discount was to pay off the crew. But Mr. Cowan 
testifies directly to the cotttrary. Hé most positively dénies that he 
made éuch statèment. It seems that ail the créw except the engineer, 
had been paid off three days before the note was discounted; and, in 
fact, no part of the money realized from the discount was-used to pay 
the crew, but it was aU applied to another purpose. Ail the surround- 
ing circumstances, then, tend to conlifm Capt. Cowan, and to show that 
Mr. Patterson is mistakeu in his recollection. 

3. The services of Edwin F. Woods, in keeping the bôoks of the Daniel 
Kaine, treré performed on land, at the home office of the boat. He 
was not a member of the crew, and rendered no service oïl board the 
boat. Certainly, he was not a " clerk " withih the meaning of the^Penn- 
sylvania act of April 20, 1858, relating to boats navigating the rivers Al- 
legheny, Monongahela, or Ohio. TkeShxrrt Cut, 6 Fed. Rep. 630. Under 
this act, only persons employed on board the boat bave a lien for their 
wages. Mr. Woods was not so employed. It has more than once been 
held that this act is not to be extended by construction so as to embrace 
claims not within its express terms. 
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4. Théitowing services rendered by the steamer Twîlight to the Dan- 
iel Kaine having been performed at the home port of the latter boat, the 
gênerai maritime law giveS no lieu therefor, and a claim for such a serv- 
ice is not within the provisions of the Pennsj'lvania act. The Bob Con- 
nell, 1 Ped. Rep. 218. 

5. It is not satisfactorily shown that the master of the Daniel Kaine 
made the contract with John Robrecht for "boarding George Taylor," or 
for "hauliiig rope;" but, if he did, I do not see that the contract was a 
maritime one. Ben. Adm. §§ 212, 213. Besides, Tayïor was not then, 
properiy speaking, in the ejnploy of the steam-boat, but was engaged in 
takingiCare of two disabled barges which had been in the tow of the 
boati but whioh she had left behind her at Wheeling, , The services of 
Robrechti then, were not rendered directly to the steam-boat, and did 
not jnare to her benefit, fossibly, he may hâve a çlaim against the 
owners of the Daniel Kaine, but he cannot proceed in rem against the 
bcmt, or the fund derived ffom the sale thereof. 

6.MThe toaster of the Daniel Kaine ordered from D-.W. C. CarroU & 
Co., Limited, a, pair of chimneys for the boat, and the wçrk thereonhad 
progressed' almost to completion, when it was stopped by order of the 
master, on account of the seizure of the boat by themarshal under the 
process «f this court. No work whatever was done on the boat, and the 
chimneys bave not been delivered. A lien for the value of the materials 
used and work done on the chimneys is claîmed under thé Pennsylvania 
act already referred to. But: it, :was held by Mr. Justice Nelson that in 
the case.of a contract with a material man, or one for repairs, the liabil- 
ity oîiixe vessel arises from the actual furnishing of the supplies, or the 
making of the repairs, and that the party claiming damages from the 
breach of contract by the refusai to accept or permit performance must 
look to the master or owner personally, and cannot maintain an action 
in rem against the vessel. The Pacific, 1 Blatchf. 570; The Oabarga, 3 
Blatchf. 7^. Thèse cases, although arising under the gênerai maritime 
law, furnish a safe rule to follow hère; for the claim pf D. W. G. CarroU 
& Co., Limited,. is really for daiçiages for breach of contract, whereas the 
lien given Jjy the Pennsylvania act is "for and on account of work and 
labor done, Or materials furnished, by boat-builders, * * * boiler- 
makers," etc., f'in the building,. *epairing," etc., "of such ships, steam 
or other boats or vessels." 1 Purd. Dig. 126. 

: I am of the opinion that in rejeoting the several above-mentioned claims 
the commissionôr committed no error. And now, August 5, 1887, the 
exceptions to the oommissioner's -said report are overruled, and the re- 
port is confirmed absolu tely. 
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The Young America.' 
Gallasher i;* TgB YouNQ Amebica, 

{Circuit Court, $'. B. New York. 1887.V 

l. To-WAGB— Strandino 01" Tow— Négligence of Tttg— Liabiuty. 

' The tug Y. A.', while towing a flotilla of canal-boats, among which wa^ 
Hbelant's boat, inward bound, through the Narrows, met an ice-fleld floating 
on the flood-tide, which caught the tug and tow on the stàrboard side, aiia 
swept them in towards Staten island, so that libelant's boat struck upon the 
shore rocks, and subsequently became nearly a total loss. Eeld, on the évi- 
dence, that the stranding was i^ot cauaed by négligence on the part of the tug. 

%. ;8aMB— I1EAVIN6 TO-W AFTEK btilAKDrNO. 

' Aftêr the accioent, thé tiig W., à helper of the T. A., detached libelant's 
boat from the flotilla, and beached her at a ^afe place. Subsequently the Ajy., 
,Tvlth the acquiescence of the libelant, and with him on bpard, came to New 
York for assistance, leavin'g n6 one in charge of the boat. On theîr return 
the hoàt "was found in possession of a local wreck^master, under'color of aijr 
thority,'1(vho refused to yield hçr up to the W. and her wrfeeking party, and 
subsèqu;ently took otit the coal, eut up the boat ànd sdld her as old ■wdodi 
There vtaa no allégation in the libel of négligence on the part of the Y. Ai 
af ter thè'Stranding. Held, that. theje was no liabilitys on the part of the tug 
for d,*maiges arising after the strafljdinS- (1) because |.hç, aJDSence of a charge 
in, the libel of négligence, if itdidnot preclude thé court from permittiriga 
rec'overy on that ground, tended to show the libélaint himself did noticonsider 
the, tug négligent in that regard; (3) because the damages arising from the 
acts. of the wreck-master weref not a séquence f airly to be anticipated from 
the act of the W. in leaving the boat with no one on board; (3) because thé 
libelant acqttîesced in the departùre of the W.;;and went with her, whereas, 
iJ any one was required to remain in charge of the boat, he should hâve re- 
mained himself. 

Eteàry G, Ward, for claimants. 
joskûi Syldnd, f<)T lihéi&nt. 

Wallace, J. The libelant was the owner of the canal-boat BeeHey, 
which, while in a flotilla of 24 ca;nal-boats in tow of the tug Ybung 
America, struck upon the rocks on the Staten island shore in the Nar- 
rbws, near Fort Wadsworth, and subsequently became nearly a total loss. 
The libel, filed against the tug to recover damages for the loss, allèges 
négligence oh the part of the tug by reason of not keeping the tow fur- 
ther out in the channel, and away from the Staten island shore, and by 
réasonof not keeping a proper lookout, and not having on board the tug 
a compétent and skillful pilot. No other acts of négligence on the part 
of those in charge of the tug are alleged. The answer of the tug allèges 
that on reacMng the Narrows shé encountered an ice-field, which came 
floating oh the flood-tide from the lower bay, and caughtthe tug and 
tow on the stàrboard side, and swept them towards the Staten island 
shore; tha,t the tug Winnie, which was asSisting the tug Young Amer- 
ica as à helper, attempted to brèak the ice-fleld, and every effort was 
niade to preyent the setting of the tug and tow towards the shore, but 
without avail; and the resuit was that libelant's bOat touched the shore, 

• Eeveraing, 26 Fed. Eep. 174. 
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and the tug Winnie took her out of the tow, and towed her to the beach 
at Vanderbilt's landing. ::/ , ;. ' 'i 

By the decree of the district court the damages for the loss of the 
Beekley were divided bëtweeii the libèlant aùd the tug. The district 
judge was of the opinion that the tug was free from négligence as to the 
aets alleged in the libel, and that, withôut hier fault, the tow was crowded 
towards the shore by the ice, substantially as stated in th^ answer; but 
be was aîso of the opinion that; the tug was in fault becàuse of subsé- 
quent acts of négligence. Thé oiy^ners of the tug baye appealed from 
this decree, and by stipulation it bas been agreed that the cause may 
be cohsidered now as though the' libèlant had also appealed. 

The acts of négligence on thè part of the tug charged in the libel are 
not established by the proof by aipreponderance of évidence, but, on the 
contra,rj-,: the prpofs substantiate' the averments of the answer, and show 
quite wtïsfi^otorily that thè,flb,til|a.;was crpv?ded by the ice driven against 
it by theflood-tide, so that the bOata on the port side were brought into 
too dose prcatittiity to the Staten island shore, liotwithstanding the ex- 
ercise of ail seasonable and propeij çfiforts on the part of t|ie tùg to dis- 
chargé hef duty. The case upon this issue turns almostwholly upon 
ithe credibility of^théwitnessésiibr the respective parties. Thewitnesses 
for the tug are more in number than those for the libèlant) and most of 
them hàd better opportunities for observing the situation, and a greater 
interest m idping so, thftia (|j,d, tlje witiiessès produced' by'the libèlant. 
Although somè of the witnesses may be mistakeri, and mayiestifyerro- 
néously to Whàtthey belîèvé to bë true, many, and a greater numher, 
testify so explicitly about facts with regard to which they caniiot be mis- 
taken that what they state is either true, or is d,esignedly false and fab- 
ricated. Among the latter are those who were in .charge of the tug Win- 
nie, and who testify that that tug went around the flotilla two or three 
times, tryiôgtb break up the ijoe; but that it closed up as fast as it was 
broken, aUd dould not beiresisted by thebest effprts; of theYoung Amer^ 
ica and/offthe Witinie. The case, as to this issue, may be properlylefb 
Hpon theconsiderationsstatedin the opinion of the district judge. Even 
-were the case much stronger for, the libèlant, as the witnesses were ex- 
aminedinthe présence of the district judge, hip judgnjeijt of their in- 
telligence and honesty should npt be disturbed. ; The argum.ent for the 
Hbelant respecting the condition of the tide, based upon, calculations 
from tJie nautical almanac, bas not been oyèrlobked, nor the fact, upon 
which the libèlant also relies, th^ttheboats^pn the starboard.sjde of,the 
flotilla were .liwit apparentiy injured by contact , with; tjae, ice. . The argu- 
iment as to tbé state of the tide is pot sustaine^,;^y the referçnce to the 
inautical almanac, because it would seem , ifrom: the calculations that; it 
-should Itavé' been high water at the place ofjjljie accident about the time 
when the acoideût occûrredj' and, as was remârkfic^ in theppinion of the 
'diètriet judge, ;the évidence jasto the précise tinieof the accident is not 
so certain as, to admit of relianqe upon the arguments with respect tp a 
change of the tide. The fact that the starboard boats of the tow did not 
exhibit any marked indications of injury fronl ice is not necessarily in- 
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«onsistent With the theôryrof tbe answer. The ice was not driven with 
violence agaiïist the boatsj but was carried gradually pgainst them, and 
the flotilla was in very slow,iîiotioa. It wa,s broken upalsoby the Win- 
nîe. What effect it would hâve upon the boats, and what indications 
■they would présent ofits contact, are whoUy matters of conjecture. The 
issue isone which must bé resolved wholly upon the credibility of the 
witnesses. 

The proofs show that after the libelant's boat struck upon the rocks 
the tug Winnie detached her from the flotilla<, and beaçhed her at a safe 
and propet place. The libelant himself left his boat, and came aboard 
the Winniè. After the canal-boat was beached, the Winnie remained 
by hér ail ikight. The master and crew of the Winnie used ail reason- 
able efforts to raise the canal-boat, but their pumps froze. Before they 
<Jo1lld résume puraping, the tide rose, and they then concluded to go to 
N«w Y<)tk eity, and obtain help. This wa« in the mornipg after the 
accident. The libelant went with them, and acquiesced in what was 
propoSèd, or did not dissent. The tug Karitan was procured, and about 
noon of thidt"dày proceeded to Vanderbilt's landing, the libelant with 
her, à06oi]ii|)anied by the wrecking.scow Dunderberg, to pump out the 
libelant's ébat. When they reached Vanderbiltfs, landing they found 
tàe cdflàl-boàt in possession of several men, who claimed to be act^ng. 
under the 'feuthority of the Wreck^naaster of Richmond coijnty. Soor 
after thé wréck-master hiiiiself appeared. Thés© perso'ns would not per- 
mit thôsè in charge of the Raritan or the Dunderberg to go on bpard.the 
cahal-boat, or interfère in ianyway with their possession and contj;ol; 
and by thréttts of violence drove them away. At this time the ca.ptp,in 
«f the Raritan asked the libelant to make known the facts, and that he 
"was thé'owner of the canal-boat, to the wreck-master, but thé libelant 
refused to do so. According to the testimony of the libelant, ttie wreck- 
&àster, oVthoSe undèr him, tooki the coal out of theçanal-boat, eut her 
to piëées, and éold het foroldwood, after letting her lie so long in, the 
wâter thèit she wdsbadiyknôcked to pièces. : 

Thestatutes of this state (1 Rev. St. c. 20, tit. 12) ;^uthorize the 
Vrêck-ma^tér: of anycounty in which any; wreeked property sha|l be 
foûhd, whenîioowner orother person entitled to the possession pf such 
' prôpetty shàll appear, to pursue ail necessary measurep for securing and 
•ëaving of sûèh property, totake possession thereof, and tokeep the saine 
in some'Sâfë place to answer the claims of such persops as may. there- 
after appéiir entitled thereto, upon the payaient of a reasonabie salyage 
and necésfeàry expenSes. It is unneeessaryîtogay that such ruliianly 
cohduct as, accoïdihg to the ' proofs, characterized the détention of the 
libelant's boàt, rendered thé wreck-master and his rabble trespassers a& 
initio. "ïhèy were undpubtedly aware that the Raritan and Dunderberg 
had corne iipon a legitimatei errand, and rèpresented the owner of the 
«ahal-boat; otherwise they would not hâve ïesorted to the; biandishing 
■of revolvers, and threats of violence, before permitting any explanatipn, 
or attemptingto asceHaittwhy the vessels had corne. 

The leaïned district judge waa of the opinion tha,tit was the duty of 
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the tug, hefore leaving the libelant's boat, to hâve made ail necessary 
arrangemriïts to prevent her from falling into the hands of itiiird persons 
under coléi' of authority ; aîid becaiise this was not doue, and because 
the libelant's loss was greatly increased by the act of the wreck-master 
aiid his sâbo'rdinates, and bebanse the lamount of the loss by reason of 
the original injury, and thât which accrued in conséquence of the acts 
of the wreck-master, could not be ascertained, he held the damages 
shoïild be'divided. i.i' j 

Thëgeftieral proposition thftt à' tug whosetowis injured or disabled 
durïng tM'towage service, although without fault on the part of the tug, 
' nitist u^e rèasohable diligence to assist her tow, and shield her from ad- 
ditioùai injury, ftiay be assumed as correct law, without discussion. 
Nor need it benow quêstionéd tbatthe tug, when her tow becomes dis- 
' abled, is utider obligation tb do ail thatis reasonably wijthin her power, 
according to the particularoirouiilstances of the occasion and situation, to 
complètfe the towage service, or, if this is impracticable, tocarry her tow 
tpai'jjlêfcebf safety when thî»<jaûbeddne. AU this waâ done in the prés- 
ent dasë, but the tug was Côridemned to bear half of the libelant's loss 
becâiiséiâftét herconsortV'thé Winnie, had brought the towito the safest 
practïcâlile place, and had'UBed her best efforts toraise. the tow, and 
' prpvidë fôt her ultimatesafety,' the Winnie temporarily:left her to ob- 
taîn laûië efficient assistance, - aa:à did not leave some person on board or 
àt hàrid to protect her. So far as appears, there was nothing in the sit- 
uation bf the libelant's boat,' with^ regard to exposureto the éléments at 
thé tittie'she was left by the iWinnie; which rendered it necessary that 
any p'erëon should remain içrtth her; nor do the proofs show that there 
was an.V ùhreasonable delay on the part of the Winnie in procuring; as- 
sistance, 'âridsending the Raritan and Dunderberg to the relief of the 
canal-boati ; 

If the tUg îà to be held at ail, it is because she fail«d to anticipate that 
the libelant's boat wbuld be seized as a wreck, and take necessary pré- 
cautions to avert such a oontingency. There are several difficulties in 
the way oî the libelant's recovéry against the tug upon such a theory. It 
is to be pbsèrved that no fkult or breach of duty in this respect on the 
part of the tug is charged in the libel, and the proofs were not addressed 
by either party to the issue whether the tug was négligent in leaving the 
canal-boat withotït a guard, underithe circurastances. Consequently, 
and aJs liiight be expected, the proofs are not full, but, on the contrary, 
are exceedingly meagef, with respect to the situation and circumstances 
of thé cahâl-boat at the tinie the Winnie left her to obtain further assist- 
ance. The proofs do not disclose satisfaetorily whether the circumstances 
were not of themsèlves adéquate notice that thé libelant's :boat was not an 
abandoned wreck. It would seem that she had, teen brought to a safe 
■placej where she wàs not in immédiate danger froni the éléments, and, 
for aught that appears, she was left. in a situation which would suffi- 
Ciently ihdica:te to aïl who saw her that shè had been towed there as a 
I)lace of temporary safety until necessary assistance to raise her could be 
oblained. if, in the absence of any allégations in the libel charging the 
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tug with négligence in leaving the canal-boat after she had been beached, 
it is not the duty of the court to refuse to consider whether there can be 
îtny reco^^ery upon this ground, (McKinlay v. Mbrrish, 21 How. 343,) the 
omission is certainly cogent to n^ative the inference that the libelant 
himself considered the tug négligent in this behalf. The Olement, 2 Curt. 
363. But thè case in this respect does not rest upon inference merely, 
because the libelant himself was consulted by the captain of the Winnie 
about Ifeàving the tow, and going to New York for assistance, and ac- 
quiesced iïi what was propdsed, without making a suggestion that any 
persdh Should be left in charge of her during the interval. 

If it 'shôuld be assumed that some person should hâve been left in 
charge ôf the libelant's boàt, and that it was the duty of the Winnie to 
sefe'thiàt this was done, aûd that the libelant is entitled to recover dam- 
ages because it was not done, nevertheless the proofs do not authorize a 
rëcoVëry. The proofs do not show that the libelant sustained loss for 
which hé should receive compensation by reâson of the act of theWih- 
• nie in léaving the tow without a guard. The libelant is not entitled to 
reicover of'the tug such lo^s as he may hâve sustained in conséquence of 
the tortibûa proCeedings ôf the Wreck-master and his assistants. Com- 
' pètisation iâ recoverable for saclï damages only as are a séquence^ faiiiy 
tb bel anticipatéd from the act eomplained of. The liability for a négli- 
gent act, rlcÂ amouhting to a wanton wrong, extends only to compensat- 
Ing tte pàirtyinjured for such loss or injury as is shown to bave been the 
naturaland probable conséquence of the négligent act, such as ought to 
hâve been foreseen, in thè light of the attending circumstances. Glover 
V. Lmdm & S:W. R. Cb., L. R. 3 Q. B. 26; Milwaukee, etc., R. Co. 
V. Kellogg, 94 U. S. 469. ' The unlawful acts of third persons, though 
directly itiduced by the original wrong of the défendant, are never to be 
attributed to the original wrong as a proximate cause of the damage for 
which a recovery can be had, Knightv. WUcox, 14 N. Y. 416; Lynch 
V. Knigkt, 9 H. L. Cas. 577; Moorev. Meagher, 1 Taunt. 39 ; Vîcarsv. 
WUcocH, 8 East, 1 ; GoUins v. Cave, 4 Hurl. & N. 225 ; Grain v. Pétrie, 
6Hm, 522. 

Applying this rule, the libelant would not be entitled, upon any view 
of the facts, to compensation: in excess of the sum which the wreck-mas- 
ter couM hâve lawfully d«manded for salvage. If that functionary had 
acted in good.faith, he would hâve been entitled to nothing more than 
fair corûpensation for a salvage service under the statute; and, upon the 
tender of a sufficient sum by the libelant to cover this compensation, it 
would hâve been his duty to surrender possession of the libelant's boat. 
Although when the wreck-master found the libelant's boat, there was 
no One ohboard or in charge, if he found her under circumstances that 
denoteâ, or ought to bave denoted, that his services were not desired, 
and took possession of her with intent to supplant those interested in 
giving her relief, he had noclaini for compensation. The Opnffr, 2 Hagg. 
AdnavS; TheBarefoot, 1 Eng:Law&Eq.661; The India, 1 W. Rob.406. 

Unless a vessel has been utterly abandoned, and is in contemplation 
of law a derelict, even honafide salvors hâve no right to the exclusive 
v.3lF,no.l2— 48 
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, possession, and are bound togive up charge to the taaster on hîs appear- 
ing and claiaiing charge, The Champion, Brown. <^ L. 69. If the 
wreok-Ciaster had acted in good faith, and was enititléd to salvage, the 
.amount to which he wonld.have Ijeenentitled, undec :tlie cjrcunistances 
of the case would hâve been jnconsiderable. It,;was inoumbent upon 

, the libeJant to give proof to. show, what would hâve been reasonable com- 
pensation to the wreck-mastetjiif he expected to recoveruponthis theory 
of the case. But, so far a^ laay be gathered from the proofs, the wreck- 
master was entitled to rio conipensation for salvage services. On the 
contrary, if the proofs truly disolose the facts, he and his assistants, by 
théir. abuse of their powersjs became trespassers ab initia, and lost ail 
claims for salvage. (M^y.WaUa, 1 Term R, 12; Aitkmhead y. Blade^, 
S Taunt. 198; Van Brrnitv, Sdi$nck, 13 Johns, 414; AUen y, Orofoot, 5 
Wend. 606, 

Thts fer the case has beeû considerad as though fault were attributa- 

-ble to the tug because the Winniè leffc the tovf without any person in 

■ vcbarge. As has beèn suggested,ithe circumstançe ,th?,t this was not ftl- 
'leged, as a fault in the libel is signiûcant to indicatif that the libelant 
-liimself didnot regard it as such. ? Bttt the proofs show 4hat the libelant 

àcquiesced m and assented to .ail thal[ was done in this behalf. If any 
person was to bô left in chaire ofithççsaHal-boat, emphâtioally the proper 
person wasthe libelant hirosélf. Howcan he now be heai'd;to complain 
; that hé hasisuffered lossbyanaot in which hevoluntftrily participated, 
rot because that was not done tfîhich he could^hav© dope hicaself, and 
•ishould hâve done? No rule is better settled tbajû yi»hen a party, who.is 
entitled to ,tiie benefit of an obligation., oan, save hiûaseif from a serious 
iioss àrising froïn a breach of it, by.reasôïiabje exertioH, -he will net, be 
•ipermitted to,;charge . thé delinquent with damages wbijcharise in coH$e- 
.quenoe of hîs own inaetivity, ■ Wflrren y^ Stodddrtp,l05\}J. B..229. 
' Thé libelant/ equally with tbose whô represented the tug, is cbargeable 
. with notice of ail the conséquences in fact and in law! which wére likely 
to proceed from the act of léaving his boat with no oûe inéharge of hér. 
Upon the whole case, the conclusion is reached that the original in- 
( jury to thei libelant's . boat wds not caused by the hegligenpe of the tug; 
that after the accident the tug did ail that, was within her- power, and 
ail that was reasonable and propeî, to protect her, tayf from the consé- 
quences of thè accident;: that theproofs do not juBtifyithé inference that 
it was a négligent act to leaVe the tow in the circumstances of her situa- 
tion to propure further assistance; oïto do this withoùt leaving any per- 
,ison in ohaigé of; her d ù ring the. întervaL that was ;expected to èlapse 
' while assistance was being procured;. but; that, , if some person should 

■ iMyeheen left in. charge of the boat: when the Wùahie vtentto New York, 
,,tfaé. libelant' should hâve known.it; and should have'remained herself. 

'Nbtàeory bf thé facts justifies a decrea.fôr the libelant. 
.: Thé decréô ofvthe district court is reversed, and a decree ordered dis- 
. missing the libel, with costs of the district court and of this' court. 
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$T. Louis & St. Paul PAckET Co. v. Keokuk '& Hamilton Beidge Co. 
(Cm-cuU àourt, s. D. lotca. im.) 

1. Navigable; Watbhs— OBStEpCTroK— Dra-w-Bbid0e. 

Tte "main chanhel'' of a river, wîthin the meaninç of the act of eongress 
autiorizing the l)uilding of a di-aw-bridge over the Mississippi river at Keokuk, 
lowa, and requiring thàt the draw shall be over the main channel of the river, 
aud at an accessible and riayigàble point, is thftt bed over which the principal 
volume of watef flows. 
S. Bame.- ■■■■■',, >;,'■! 

The.measurement of the leagth of a draw, within the meaning of the act of 

congress'aùthorizing the building of a draw-bridge over thé Mississippi river 

ttt Kèdkiitei lo^a; and requiïing the draw to be 160 feet in length, must be on 

. a line at ri^^t angles to the'pjers, upon the surface of the waterat low-water 

8. Samb."' ■• ,- . 

Under that section of the act of eongress requiring' the piers to be built 
"parrfWlito thecurrent,'^ -thebridge ccimçany_ is required :to use only re»son- 
sble careai^d foresight in the location of its piers. If the piers at the time of 
locàtiqi'n aréparallel to the cuirent, and by some act of the government subsé- 
quent to the élection of the bridge, or by any other means not within the 
control of the Company, the çurrent is so chauged as to prevent navigation 
throu^ the piers, it ;is inciimbent upon the company to conform its piers 
tô the nèW conditioin of thingfl. But if the éompany ha's constructed its piers 
■ with refereneeitothesubseqn^tkctaof the government, and bas used reason- 
able;dHlgeBCé and skill l;i forming and executing its, plans, and the change 
. as Bucbasnot to unreasoinably endanger navigatioh, négligence is not to be 

imputed toit. ' 

4. Sam».- •'• -'.^--'^ • ^ ' ■• .. • 

PpfMi the question wtoette» a draw-bridge is,^ structure dangerous to navi- 
gation, in cqnçeçiuenoe of a f.ailureu to comply witk the requirements of the 
act oï eongress siùthoirizingité'coiistruètîôn, andwhéi'è there isconflicting tes- 
■ ttttidhy âB to whether ttô strttotyire ddes Substantially meet the requirements 
. , , Pï »0t, the jury hâve a right; l^consider the actual facts of navigation at the 
, „ d^£^w in question through the long period duriug which the draw bas been 
•';iised. ■ ''''■■ ■'■ '-■■ 

A pilot, in naviga,ting a stream pver which there is a draw-bridge, is only 
rol^llged touse ordinary.skill and care in passing thrpuffh the draw; and the 
qUe'stion '■Whether, ië' did io; under ail the cirtumistariôës, ; is one for the Jury. 
U Bamb.' ' ' '"'■ ■'■' ■•'■■■'■ 

In an .action for damages growing out Of a steajn-boat running into a draw- 

jljridge, the jury will copsider,. ifl. view of the navigation of a great river by 

steam, wnère such navigation Ttte'ets numerous brl'dges, that the injurymay 

' ■ lie tbé rtsult èf purely physicàl causes, and nnavoidable by the intervention 

of rhtuman agency. 
■7», Sam|:.,, 

îi i8,nbt proper to instruct à Junr that, iï a bridge over a navigable stream 
ils a làwful structure, and asteam-boat IsTùn down against it, injuring one 
of the: piers*; the verdict shall bè for the bridge company. 

' ' Given Cbmj^eii and tJ. H:'AndersffR., for piaintiff. 

JaWiieêMct^erîrmn, A. J. MeOrary, and liràmhMagerman, for flefendant. 

Uovi, J., \charging jjuty.y Thfe ôase before yoti is of very great im- 
pbrtîlncé. In addition tb the large pecuniary interests directly involved, 
it'yi:éseiits*iùestion8 of itopôrtànce concerningihe bridging and naviga- 
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tion of the Mississippi river. It therefore demanda your most careful 
considération. This is not a proceeding to déclare the Keokuk and 
Hamilton bridge an unlawful structure, and to liave it as such abated 
in the interests of the public. I^ is a, priva te action for damages, in 
which the essential charge is négligence on the part of the défendant in 
the building of the bridge. "Négligence" is the gravamen of the action; 
but this Word, in its légal sensé, is very différent from its received sig- 
nification in common language. Tn; conîmon speechj the word "négli- 
gence" is used as synonymous with "carelessness," but it bas a much 
broader meaning in légal parlance. Thus the failure to exercise proper 
■skill, where the law requires it, is négligence, though ever so much care 
be used io dping the act required. ; Any failure to perform a légal duty 
is négligence. The omission to do what, the law req,viir,és, or the failure 
to do anything îh the manner prescribed by law, is-- négligence per se. 
It is in this sensé that the plaintiff charges the défendant with négli- 
gence in the présent case. 

The Keokuk: and Hamilton bridge is an authorized Structure. The 
right to build it was granted by an açt of congresS. But the plaintiff 
charges thatdnseveral essential particulars the défendant faiied to build 
the bridge as pres'ôribed by thëact of ctagress, and in this committed 
négligence, causing the injury complainéd of. Tttïi pla,intifî in this ac- 
tion is the owner of the steamer War Eagle, employediin the trade of 
the Mississippi between St. Louis and St. Paul. The défendant corpo- 
ration is the proprietor of the dràw- bridge over that river between Keokuk 
and Hamilton. The plaintiff claims damage to the amount of $50,000, 
resulting frôm a collision of the Steamer with the bridge, by which the 
vessel was injured, and one span of the bridge destrôyed. The bridge 
was built by authority of an act of congress, which, among other things, 
provides that, if any bridge built undér said act be constructed as adraw- 
bridge, the same shall be erected as a pivot draw-bridge, with a draw 
over the main channel of the river, at an accessible and navigable point, 
and with spans ôf not less than 160 feet in length in the clear on each side 
of the central or pivot pier of the dra^v; and that the piers of said bridge 
shaJl be parallel with the current of the river. The War Eagle waa 
one of the largest and most valuable boats in the navigation. :■ She was 
thoroughly equipped ;^nd manned. T^e river was ata stage the high- 
est ever known, except in the; floods of 1861. The current at the point 
of contact with the bridge, about a quarter of a mile below the Des 
Moines rapids, was swift and strong. The, boat was heavy-Iaden. She 
held her way along the outer wall of the government canal, which was 
closed at the time of the accident. ■ This occurred on a night in No- 
vember, in the year 1881, about 8 o'clock p. m. The night was not 
dark, but rather moonlightj and quitè calm. The boat attempted to 
pass the draW on the lowa sidè, bow foremost. Her bo,w was caught in 
an eddy within the draw, which turned her towards the lowa shore. 
The pilot, aftervain efforts by the usual and proper means to straighten 
her, seeing that she would be thrown upon the pier, and destrôyed, 
backed her above the rest pier towards the lUinois shore; but the force 
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of the current was so great that she could not be controlled. She was 
carried by the violence of the current against the bridge, east of the 
draw; onje span of which gave way , and was destroyed. The boat floated 
through the broken span, and sunk a short distance below the bridge. 

The plaintifif complains that the injury occurred in conséquence of the 
negUgence of the défendant in the construction of the bridge. It is at- 
leged that the défendant, in locating the piers and building the bridge, 
f ailed to conf orm to the act of congress in the f ollowing particulars : (1) 
That the draw is not over the maiu channel of the river; (2) that it is 
not at an accessible and navigable point; (3) that the draws are not 160 
feet in the clear, within the meaning of the act of congress; (4) that the 
piers are not placed parallel to the current of tlse river, 

The défendant, upon its part, dénies the truth ,of thèse allégations, 
and takes issue upon the same. And the defenda"nt, by way of cross- 
claim,.sets up that, whUe the bridge was constructed in ail respects as 
required by the law of congress, the accident and injury "ç^ere the result 
of the plaintifPs own négligence and want of skill in the navigation and 
passage of thç draw; aud the défendant, therefore, prays judgment for 
the sumof $100,000, growing out of the injury to the bridge. 

The contention of the plaintitf is that the main çhannel of the river is 
coïncident with the habituai course of navigating vessels, and that the 
évidence, shows that the draw of the bridge is not over the "main chan- 
nel," as thus indicated. But this argument proceeds upon a mistaken 
construction of the statute. It is clear that the words "main channel" 
in the statute do not mean the habituai and best course of navigation, 
although they may be employed in that sensé by pilots and other boat- 
men. If the words were used to indicate the best course of navigation 
which is habitually followed by steam-boats aad other water-craft, the 
provision that the draw shall be at a point "accessible and navigable" 
would be quite superfiuous and senseless, since that line of navigation 
must necessarily be always "accessible and navigable." It WQtild hâve 
been most unwise in congress to prescribe so strict a limit for the place 
of the draw. The deepest water and best currents habitually pursued 
by steam-boats are sometimes found close to the shore, where it might 
be difficult or, impossible to place the draw of a bridge. The act of con- 
gress is of a gênerai nature, providing for the buûding of ail bridges upon 
the river. Now, it might be necessary to locate the draw of a bridge 
with référence to a canal or other work of the govemment for the im- 
provement of navigation, and this might be diflBcult or impossible, if it 
were required absolutely that the draw should be placed over the usual 
path of steamers and other water-craft. This >\'as the case with the 
bridge befpreus. , The draw was established with référence to the plan 
of the govemment canal, after consulting with the govemment officiais 
in charge of that work. , 

What is the " main channel " of a river? It may be difficult to define it 
with precisipn, but I think it sufficient to saythat the main channel is 
that bed of a river over which the principal volume of water flows. 
Many great ri vers discharge themselves into the sea through more than 
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one chlànnel. This is true of the Nile, the Ganges, the Indus, the, 
Volga, the Dàriube, the Amazon, the Mississippi, and many others. 
They ail, hotrever, hâve a main channel, through which the principal 
volume of water passes. So, in their upper course, great rivers are at. 
many places brokeninto: différent channels by interposed islands, but 
there is generally a channel where the principal «iver flows. Now, it 
was the manifest purpose of congress that the dlaw of a bridge should 
not bè piaeed over ariy of the smaller or inferior channels, but over the 
principal river, where boats would hâve most room to maneuver in pass- 
ing the structure; and it wàs an adéquate limitation that the draw should 
be at a point "accessible ànd navigable." If this was accomplished, 
what more could be desifed? 

Agaih, it is insistéd that theopen spaces between the draw-piers must 
be 160 feet at right angles with the current, and that, if the bridge was 
built not parallel to the current, bo that the fiow of the water is diago- 
nally through thé draw, forming a cross-current, then the measurement 
must be at right angles across thè current, and not at right angles to the 
walls of the draw-piers. I cannot recognize this doctrine as sound. If 
it be true that the draw-piers stand not parallel to the current, and that 
a cross-curréiit «"xists within them , resulting from the fact that they were 
so built, it may be that négligence may be justly imputéd to the de- 
fendant in fâiling tù construct its bridge in conformity to the law. But 
this furnishes nO'Sufficient ground for the mode of measurement elaimed 
by the plâintiffi 'Thefe is nothing wbatever in the statute limiting the 
space to bé iûéasured, by the current within the piers. That rule of 
measurement séëms to my mind artificial and impracticable, The plain 
interprétation £ff thô statute is that the space between the draw-piers 
shall bel'60 féët'în the clear, measured by a line at right angles to the 
piers, upontW' surface of the water, at low^water mark. 

The déferidaût's counsel contend that the spaces between the draw- 
piers should fefe measured, not at low-water mark, but by the line of the 
spans of the bridge. I cannot concur in this proposition. The statute 
must receivè a Construction consistent with the reason of the law. The 
width of 160 féet, required for the safety of navigation; is at the line 
where the boats float, ànd not at the top of the coping of the bridge, 
whei« no boat catt ever be. 

But the ground of action upon which the plaintiff apparently relies 
with most confidence, is that the piers at the draw are not parallel to the 
current of the river, and that the bridge is therefore an unlawful structure. 
Counsel contehd that the current flows diagonally into the draw, creating 
the eddy, which was the direct and immédiate cause of the injury to 
the boât. To tMs view the defendant's counsel answers that; if the fact 
be àsalleged, thé défendant is not responsible, because the govermeot of 
the United States, some time after the bridge was built, (tàtised an exca- 
vation of severaî'feet in depth to be made in the rock bed of the river 
betWeen thelowèr lock and the draw of the bridge, and thatthe évidence 
shows that the natural conséquence was that the cUrrenf was <Jhanged 
from its original direction to the draw. In reply,*the plaintifTs counsel 
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însist that the answer of défendant is untenable and insufficient ; that the 
act of congress imperatively requirea, in the interest of navigation, that 
the piers shall be paralleï to the current; that evea, therefore, if the 
current should be changed by a convulsion of nature, so as to prevent 
navigation through the draw, the défendant would be required either to 
change the pier or remove the bridge; that the same is true of a similar 
obstruction to the navigation caused by an érection in the river by the 
governinent, changing the direction of the current; and that in suchcase 
the défendant would be compelled to conform the piers of the bridge 
to the changed current, and look for indemnity to the government. 

The court, however, cannot give its assent to this extrême doctrine. 
If, by the act of the governmeùt, subséquent to the building of the 
bridge, or b3'any other means not within the defendant's control, the 
currents were so radically changed as to materiaUy obstruct the naviga- 
tion, and make the passage of the draw dangerous, it would hâve been 
incumbent on the défendant to change the piers in conformity to thenew 
condition of things; because aJl private interests must be subservient to 
the public; good «nd in no event could a niaterial obstruction to the 
navigation be mamtained to subserve any private interest whatever. But 
if the jury find that the cha,nge in the current to the draw by the exca- 
vation was slight, being only a few degrees, and not such as to make the 
passade of the draw dangerous, the law did not impose upon the défend- 
ant the extrême measure of changing the direction of the draw-piers. 
Reasonable safety to navigation is what the law was intended to secure, 
and when this purpose is secured the law wÙl not impose uppn bridge- 
owners the extrenie and ruinous expense of changing the direction of the 
piers, in jorder to make them conform literally and exactly to .the cur- 
ïents, whenever by causes not within their control somcislight variation 
.from the original flow of the water is produced. It was compétent fpr 
the government to authorize both of the improvements,— the bridge and 
the canal; and if, before the bridge was bu,ilt, the canal was ordered to 
be constructed by the government, it became the duty of the bridge 
Company to plan andbaild their bridge with référence to the canal, since 
they must hâve known that the principal trafl^c of the river •^ould pass 
through it. But the bridge company were, in so doing, required to use 
only reasonable diligence and skill in formingand executing their plans. 
They could not be required tp foresee and abaolutely anticipate the effect 
upon the current of the river of a factor not yet in existence; and if you 
find that the défendant uged ail reaaonable care, skill, and diligence to 
ascertain the plans of the government officers with référence to the canal, 
and to conform to the same in the location and érection of the bridge, 
and if you find the resuit ,to be that the piers of the bridge were made 
paralleï, as far as possible, with the currents of the river and the neces- 
sities of the canal, with the ftirther resuit that the passage pf the draw 
is reasonably safe, then nothing more could be required of the bridge 
company, iand négligence oannot be imputed to them in that behalf. 

The défendant asks the court tP instruct the jury that, "if the bridge 
was a lawful structure, built according to the limitations of the act of 
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congress, ànd that the War Eagle was nm down against thé defendant's 
bridge, and damaged the sarae by ktiocking out and sinking one of its 
spans, the verdict should be for the défendant on its counter-claim." The 
court refuses togive this instruction, because it excludes the proposition 
that the accident may hâve been purely fortuitous, and without any nég- 
ligence whatevèir on the part of the plaintiff's servants in charge of the 
boat. In order to make the plaintiff liable, the élément of négligence is 
indispensable. 

Again, thè' défendant maintaiiis that, "if there were two ways for the 
War Eagle to bave gone through the west side of the 'pivot-pier, — one 
head on, and the olher by backing through,— and if backing through 
was thesafer way, under allcircumstaîifces, surroundings, and conditions, 
then it was the duty of the officers in charge of the boat to bave adopted 
the safer way, and thefftilure to do so was négligence." This is denied 
by the court, bèeause, although oiie way of aCcomplishing a given resuit 
mày be safer than another, both may be reasonably safe, and it may bè 
entirely consistent with the eXerdSe of ordinary càre and skill to adopt 
either way. ' The pilot in Charge bf the boat was nbt required to exercise 
the highèst'degree of care and skill, or even extraordinary care and skill. 
Ail that his duty demEindèd wèis' that he should 'ùse^ ordinary skill and 
care; and the jury must détermine Whether or nOty in attempting to paSs 
the draw as he did, hèading down the river, he came up to this require- 
ment. ■'■•■■'■ -:,■.■:.:■ 

It is mahifest that the principal and controUiftg' question in the case 
is whethei" or not the piets were placed substantially parallel to the cur- 
rent of the rivér, and whethër, if they were not so placed, that fact caused 
the eddy^ by which the head of the boat was caught and turned to the 
lowa shorè. The jury is called upon to décide this question by the fair 
prépondérance bf évidence, the burden of proof béing upon the plaintifif. 
Now, the testimony upon this question is very conflictihg; so conflicting 
indeed, that it cannot be harmonizéd. The jury may not, from this con- 
flicting évidence, be able to reach iany satisfactory conclusion. The jury 
hâve the testimony of experts on both sides, apparently compétent, and 
of numerbus observers who watched the currents with référence to the 
piers, and noticed the course of the ice, drift-wood, etc., and saw how 
thèse floats strike the piers of the bridge. Thèse witnesses give testi- 
mony diametrically oppoëed to each other, and if the jury find it a vain 
task to Etttempt to reconcile their évidence, or détermine the prépondér- 
ance, it will be necessary to resort to other well-established facts in the 
case to détermine the question at issue. 

Now, the whole scope and purpose of the plaintiff's testimony is to 
show that, in conséquence of the failure tô comply with the require- 
ments of 'thè law of congress, the bridge is a structure dangerous to 
navigation; that the passage of the draw is perilous toboats; and thatit 
cannot be passed with reasonable safety. This is nbt only the inference 
from, but th^ direct tendency of, the plaintiff's évidence. It is compé- 
tent for the jury, in order to test the truth of the plaintiff's allégations 
and proofsin this regard, to consider the actual -faôts of navigation at 
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the draw in question through the long period during which the bridge 
draw bas been used. What is the best test of those macbines and 
structures which are used in the practical arts? Is it not the actual ex- 
périence of their use, rather than the opinion and judgment of mère ex- 
perts? If a railroad bridge has long borne its burden, and cari-ied over 
passengers and freight in safely, do you not conclude, even against the 
adverse judgment of experts, that it is a firm and solid structure? If a 
machine has long worked well and duly perforraed its proper functions, 
would you'condemn it as a bad or imperf«ct machine because experts 
should give their opinions that it could not poasibly do good work? If 
a house should stand firm against storm and tempest, for a quarter of a 
centurj', would you tear it down in déférence to the judgment of some 
wise architeCt who should déclare that it was built upon false principles, 
and must, therefore, be an unsafe structure?. In ail such cases, would 
you not apply the test of expérience, and govern yourseif by that test 
rather than by mère opinion? Now, apply that test to the structure 
before you. You bave abundant évidence of the results of the passage 
of boats and other water-craft through the draw ôf the bridge, from the 
time of dts opening, in 18,71, to the présent time. It is in évidence that 
steam-boats iand water-craft of various kinds, to' the number, in the ag- 
gregatè, of 60,000 and more, hâve passed through the draw during the 
intervening period. It is in évidence, further, that very few accidents 
bave happened in the passage of the draw; so few, indeed, as hardly to 
be worth meationiiig. It is true that many, probably the most, of thèse 
boats, vessels, rafts, etc., came through the canal, and many of them, 
doubtless, were small steamers; but the number has been so great, and 
the period of time so considérable, that I submit il to the jury to say 
whether, with ail possible abatement, the test of practical use has not 
been guffieienti and whether the number of accidents is any greater than 
might bave been expected at any bridge, however well constructed. 
One pilot téstifled that he had passed the draw 500 times in a single 
year, withôut accident; and although it may be that be was, in most of 
thèse passages, in charge of small steamers, yet, in view of their great 
number, the test cannot be set aside as worthless. It is not by thé pas- 
sage of large steamers aloné that the safety of the draw may be tested, 
though it is beyond doubt that a very great number of large steamers 
bave passed the draw, in the time mentioned, with perfect safety. The 
"War Eagle herself has accomplished the passage safeJy for about 150 
times. I therefore submit it to the jury to say whether or not it is 
probable that, if the bridge were faulty as claimed and represented, so 
great a number of boats and water-craft, through so long a time, would 
bave been able to make the passage in safety, and whether or not the 
accident to the War Eagle was not a casualty purely fortuitous and un- 
avoidable. 

The jury may solve the questions in the case upon three différent hy- 
pothèses depending upon the évidence: 

Mrst. That the construction of the bridge was faulty, and not in com- 
pliance with the law, and that the accident occurred from this cause, 
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without fault or négligence in the navigation of the boat; If this view îs 
sustained by thé évidence, the verdict must be for the plaintiff. 

Secondly, That the bridge was well constructed, substantially accord- 
ing to law; but that the accident occurred in conséquence of the failure 
of the plaintiËfs servants tô use ordinary and reasonable care and skill 
in the management and navigation of the boat. If the jury shall reach 
this conclusion from the évidence, the verdict muât be for the défendant 
on its cross-claim, for its loss in the destruction of a spaniof the bridge. 

Thirdlyèiù.d. lastly, the jury may find, if the évidence in their view re- 
quires it,thàt the accident was Without fault byany human agent; with- 
out négligence in the structure of the bridge; and without any want of 
care and skill in the navigation; If the'jury so find, then their conclu- 
sion must be that the accident was the resuit of causes purely physical, 
that no humariagency was to blâme for it, and that the injùry was the 
resuit of a casualty of navigation purely fortuitous and unavoidable. If 
the jury reàdh this condlusion, they wîU find tw<i verdicts,— one against 
the plaintiff on its pétition, and bnô against the défendant on its cross- 
demand. 

Of course, the jury will not fail toconsider that accidents will some- 
times unayoidably happen in the navigation of a great river by the pow- 
erful agency of âteam, prôpelling vast and somewhat unwieldy machines; 
and when sueh. a navigation meets numerous bridges in its way, how- 
ever t^ell constructed, it wonld be almost a miracle if accidents did not 
sometirùeà hUppen, especiâlly in eeasons of extrême high water, in spite 
of ail reasonablë efforts for the safety of navigation. (Bridge and boats 
aliké must, under'such cirouimstances, sometimes suffer from such cas- 
ualties; and, wheii they do, the men who build for their profit structures 
BO exposed to daîiger, or use vessels in such perilous service, must bear 
the conséquences which they hâve good reason to foresee and anticipate. 

Note. The jury f ound against the plaintiff on ita claim, and against the 
défendant on ita counter-claim. FMntifE moved for a new trial, which, after 
à hearing by the court, was refuaed. Judgment on the verdict was, that de- 
fendant recover ail costs on the hearing of claim for damages, and plaintiff 
recover ail the (josts on hearing of counter-claim. 



The Floweegate. , ■ 

Sloan V. The Floweegate. 

. iDistriet Court E. D. New ToTk. Aprll 7, 1887.) 

Smps AND SmtPiKia— LiABiLiTY POK Peksonaii iNJtriiT. 

The use of an eye-bolt, apparently sufBcient for the purpose to which itis 
: applied', but in reality Insufflcient solely because qf dilatent defect, entails no 
liability for a Personal injury caused by such defèct. 

■ Libel for pérsonal injury to a grain-trimmer while engaged in rigging 
the tacklô pref>aratory to stowing a cargo of grain, occasioned by the 
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Toreiaking of an eye-bolt, set in the deck, to whieh à blôck was attached, 
and in use for the purpose of moving the vessel along the dock. After 
the boit brokè a latent defect was disdosed below where it was oounter- 
sunk in the deck. 

Jarïm Troy and John J. AUen,iQT]ïbelaa.t. . 

E.B.Gonvera,ioTclaima,nt. 

Benediot, J. The évidence is not suflBcient to justify finding as a fact 
that the condition of the eye-bolt, when it was put to use at the time 
the plaintiff was injured thtough its giving way, was such as to inform 
anyone of the fact that the boit was already partly broken off. The eye 
was counter-stmk in the deck, and the old break was below the upper sur- 
face of the deck. This location rendered the défait in truth latent. 
The use ôf an eye-bolt, apparently sufficient, but in reality insufficient 
solely beoause of a latent defect, entails no iiability for damages oaused 
by such defect. 

The libel niust be dismissed, with coats. 



The Oysteb Police Steamers of MaHyland. 

United States v. The Governor Robert McLane. Same v. The 
GovKBNOR Hamilton. Same V. The Governob P. F. Thomas. 

(District Court, D. Ita/ryland. May 6, 1887.) 

Shifs ahd Shipping — Inspkctiojst and BKOULATroN of Stbau-Yebsbls. 

Held, thftt the steam-vessels belonging to the state of Maryland, and used 
hy its offlcers in the enforoement of the state flahéry laws, in the Chesapeake 
bay, to protect the state oy^ter-beds aiid flshing rights, and to givo relief to 
vessels in distress, are required by sections 4417 and 4418 to hâve theirboilers 
and huUs inspected by the United States steam-boat inspectors, and are liable 
to the penalties presciribed by section 4499 for non-compliance with the pro- 
visions of the United States law regulating steam-vessels. 

{ByWmê by the Court.) 

In Admiralty. 

Thomas G. Hayes, U. S. Dist. Atty., and A. Stirlîng Pennington, Asst. 
U. S. Dist. Atty., for the United States. 

Charles B, Roberts, Atty. Gen. of Maryland, for respondents. 

Morris, J. The three steam-vessels above mentioned, having been 
eeized for navigating the Chesapeake bay without complying with the 
tenns of title 52 of the United States Revised Statutes, regulating steam- 
vessels, thèse proceedings by way of libel were instituted by the United 
States to enforce the penalties prescribed by sections 4499 and 4500 of 
that article. The libels allège that the steam-vessels were found in the 
years 1885 and 1886 navigating waters of tbe United States, which are 
common highways. of commerce, and open to gênerai and compétitive 
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navigation, to-wit,; the GHesapeake bay and its tributarîes, without hav- 
ing Iheir boilers inspeeted in compliance with section 4418 of the Ke- 
vised Statutes of tie United States; and also without having their huUs 
inspeeted in compliance with section 4417. Also that the steamers re- 
cel ved on board and transported passengefs contrary to section 4424, 
without having received the certificate of inspection required by section 
4421, and required to be exhibited in the manner prescribed by section 
4423. 

Thèse cases bave been heard on an agreed statement of facts, by which 
it is shown that thèse several steamers are the exclusive property of the 
state of Maryland, each being of about 70 tons burden, and carrying 
officers and crew appointed and paid by the state to the number of 
about 12 persons for each vèssel. The steamers were purchased by the 
state under an act of the législature, directing that they should be pro- 
vided for the use of the state iishery force, and were used during 1885 
and 1886 on the Chesapeake bay and its tributarîes, in pursuance of 
the act of the législature making it the duty of the proper state officers 
to use them to enforce the state laws passed for the protection of the 
oyster-beds and fishing rights of the state, and to give relief to vessels in 
distress. They bave continuously, "during 1885 and 1886, for that pur- 
pose, navigated the Chesapeake bay, and its tributarîes, within the ter- 
ritorial limits. of the state of Maryland, and not elsewhere; it being 
agreed, however, that said waters are public waters of the United States, 
and highways of commerce open to compétitive navigation. The said 
steamers bave at times carried oth'er persons than the officers and crews, 
but at no time has any fare or compensation been received or demanded 
of any such perron. It is also agreed that the state, by its officers, re- 
fused to permit the boilers and hulls of thèse vessels to be inspeeted by 
the United States steam-boat inspectôrs, and that the steamers were not 
so inspeeted, an4 carried no certificate to that effect. 
' Title52 of the Revised Statutes of the United States is entitled "Rég- 
ulation of Steaih-Yessels," and by section 4399 it is declared that every 
vessel, propelled in whole or in part by steam, shall be deemed a steam- 
vessel within the meaning of the title. By section 4400 it is declared 
that "ail steam-vessels navigating any waters of the United States which 
are common highways of commerce, or open to gênerai and compéti- 
tive navigation, excepting public vessels of the United States, vessels 
of other countries, and boats propelled in whole or in part by steam for 
navigating canals, shall be subjectto theprovisions of this title." By sec- 
tion 4426 it is declared that the huU and boilers of every ferry-boat, 
canal-boat, yacht, or other small craft of like character, propelled by 
steam, shall be inspeeted under the provisions of this title. And by the 
act of seventh August, 1882, it was provided that ail foreign private 
steam-vessels, carrying passengers from the United States to any other 
country, shoUld be subject to like inspection. 

The seizures in thèse présent cases were made under section 4499, 
which déclares that "if any vessel, propelled in whole or in part by steam, 
be navigated without complying with the terms of this title, the owner 
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shall be liablé to the United States in a penalty of $500 for each offense, 
one-half for the use of the informer; for which sum the vessel so navi- 
gated shall be liable, and may be seized and proceeded against by way 
of libelin any district court of the United States having jurisdiction of 
the offense." 

: The ârst contention of the learned counsel on b^half of thé state is 
thatasiri the years 1885 and 1886 a fee of $10 was exacted (Act June 
26, 1884) from vessels of 100 tons or under, as compensation for the ex- 
aminations and inspections made for the year, that the law in effect im- 
poSéd'a: tax upon an instrument of state govemment,' and is therefore 
void, 80 far as it affects such instruments. It séemâ obvious from the 
amount of the fee, and from the express language of the law, that the 
fee of $10 is solelj' a compensation for the expense of making the inspec- 
tion, and that it is a very reasonable charge for that service; so that, if 
the owner of the boat can lawfully be required to submit her to the in- 
iëpection, there is no ground to say that the fee is a disguised tax. It is 
not a tax, and is not in the nature of a tax, so long as it is only a rea- 
sonable compensation for a service lawfully rendered. Packet Go. v. St. 
Louis, 100 U. S. 423; Turner V. Maryland, 107 U. S. 55, 2 Sup. Ct. 
Rep. 44. 

By the act of congress of June 19, 1886, even this moderate fee has 
beeh abolished. 

Next, it is contended, on behalf of the state, that as it is conceded that 
the steamers were never navigated beyond the limits of the state of Mary- 
land, and are liot used in commerce of any kind, but are for the use of 
the state fishery force, to enforce the laws of the state for the protection 
of its oyster-beds and fisheries, that no law of congress requiring the 
steamers to be inspected is within any constitutional power given to con- 
gress. The suprême court bas interpreted the constitution as having by 
the commercial clause given to congress the exclusive power to regulate 
navigation upon the public waters of the United States, so that ail ves- 
sels which navigatethose waters, whether engaged in commerce, local or 
interstate, ot for purposes of pleasure simply, may be alike subjected to 
the régulations which congress prescribes, with those exceptions only 
which congress deems it wise to make. It may be impossible to regu- 
late navigation upon certain of the public waters and highways of com- 
merce by regulâting only a portion of the vessels navigating them. Rules 
of navigation, to be of effectuai avail for the protection and safety of those 
vessels which are engaged in commerce with foreign nations and among 
the States, must control ajso those vessels not engaged in that commerce, 
which navigate the same waters. It is apparent that the existing légis- 
lation bf congress, with regard to steam- vessels, proceeds upon the as- 
sumption that it possesses fuU power to regulate ail vessels navigating 
public waters of the United States, whether they are engaged in commerce 
or not. ëee U. S. v. Burlington d: H. Co. Ferry Oo., 21 Fed. Rep. 332, 
and the casés cited in that opinion. And it also is apparent that con- 
eress proceeds upon the theory that proper régulation requires that ail 
-essels :in those waters shall be subject to one uniform System. 
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In the case 6f The Damd,BaM,:10 Wall. 564, it is gaid thât the ppwer 
to regulate commerce f authoriaes approi)riateiegislatioiî,fpr,the protec- 
tion of either Interstate or foreign commeroej and fol thàt purpose such 
législation as will insure the conVenient or>safe navigation ofaU .navigable 
waters of the United States, whether that législation consista in requir- 
ing the rémoval of obstructionB totheir use, in presoribing.the;form and 
size of Vessels employed upon them^ or in sabjecting the vessgls to in- 
spection and license in ordep to insure their proper construction and equip- 
ment." '^The power tô regulate commerce," the court said in GUman v. 
PMadeipAKi, 3 Wall. 724 j:**CQmprehends the control for that purpose, 
and to the extent necessary, of ail navigable waters of the United States 
which are accessible froma state other than those in-which they lie. 
For this purpose they are the public property of the nation, and subject 
to ail the requisite législation ofoongress." 

It is quite obvions that this supTerafe and exclusive control of the nav- 
igable waters might be defeatèd, or rendered less effective for its objecta., 
if there were to be recognized a çlass of vessels privileged to use them, 
without being subject to those, provisions which congress détermines are 
required for the safety of ail. I amvthereforeunable toassent to the 
contention that the fact that the vessels in the présent case are not used 
in commerce, but Solely forthepolice purposesof the fishery force, pre- 
vents congress from having the constitutional power to legislate with re- 
gard to them. It is notthdr use; but the fact that they navigate the 
highways of commerce, which brings them within the constitutioiial 
grant of power, and within the: language of section 4400 of the act of 
congress. 

Another ground of défense relied upon on behalf of the state is that 
the steamers are privileged from seizure because they are the public ves- 
sels of a sovereign power, and are used solely as instrumenta of govem- 
ment. The exemption of the public property of one sovereign power 
fromarrest by the courts of another rests upon a gênerai usage of na- 
tions, founded upon considérations of public comity and convenience. 
The Santisdma Tiinidad, 7 Wheat. 353. It may be withdrawn or bar- 
gainedaway. 

By the fédéral compact, in matters relating to vesèels navigating the 
public waters of the nation, the stateshave agreed that the fédéral au- 
ihority shall hâve suprême and exclusive control; and this implies, of 
necessity, that no considérations of comity slîall prevent the fédéral courts 
from enforcing laws which the fédéral congress has deemed it wise to 
enact in the exercise of this suprême and exclusive control, provided they 
are appropriate to the object to be obtained, and not obvioùsly beyond 
the reasonable scope of the powers granted. Sheiiock v. AUing, 93 U. S. 
108. 

The exemption from seizure by private suitors,'both at common law 
and in the admiralty, of the proper instruments ofgovernment, when not 
the resuit of spécial législation, is based entirely upon that rule of pub- 
lic policy established by the courts, which upon grounds the public wel- 
fare and necessity protects from private séquestration property required 
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for the exercise of goveïnmental powers, either inhérent or delegated. 
But I can find but little analogy between this exemption and the claim 
to be exempt from a pénal Iforfeîture inflicted by a valid law enacted by 
a sovereign power having express pôwer granted to it to make the law. 
In the présent cases the state and the fédéral govemment are exercising 
àuthoritywithin the sameteïritorial limita, and their claims in thèse 
cases confiict in regard to a matter conoerûing whieh the state has trane- 
ferredher sovereignty to the TJûited Stat^, and with regard to which she 
hais agreed that. the fédéral authority shall be sjipreme and exclusive. 
This granted powér to énact the law implies the power to make the law 
effective, and to prescribeand enforce penalties for its infraction. 

Altbotigh, thef^ore, there is great force in the argument that thèse 
Tèssels, being instrurhentalities used by the statè for the exécution of it» 
proper govemmental poWèrs, should be exempt from seizure, it is au 
allument more properly to be addressed to congress than to the court. 
It ifl basèdsolèly On a supposed public policy, and I can find no justifi- 
cation forifehe court deelariiîg a rule of public policy with regard to a 
matter in tégpect to wbich congress has declared thé kw. 

It is ûïged that it should be presumed, in favor of a sovereign state of 
the tlnioflj that she will give to her steamers such inspection and atten- 
tion as #ÎU ïeridér them safe for those she puts in charge of them, and 
nowise (|àilgérotis to person* or vessels engaged in commerce upon the 
navigable WaterswitMn the state» Congress rnay so déclare. With re- 
g^ià to thejpublic vesséls of theiUnited States, and the vessels of other 
countriès, (ëxcept foreign vèssels Carrying passengers from any port of 
the United States, — act of February 28, 1871, )it has so declared. With 
ifegard to'forëîgn vessela thèiré wckild be no doubt difflcuity in framing a 
law susceptible of exécution; aiidperhaps congress may well rely upon 
the inspection generaUy provided by other nations with regard to their 
own steam-vessels as sufiicient to secure the safety of gênerai navigation. 
The provisions of the législation of congress with regard to inspection of 
the hulls and boilers of steam-vessels are intended, not alone for the pro- 
tection of those on board the vessel itself, but for the protection of ail 
other persons and property engaged in navigation, which might in any 
way be subject to damage from any accident which might happen for 
want of that attention to safety which the inspection enforces. It was 
said by the suprême court in the case of The Repaimo, {Hartranft v. DuPont, 
118 U. S. 226, 6 Sup. Ct. Rep. 1188:) 

"The law was passed "also to protect the lives and property of persons in 
other boats and at the wharves. * * * The people in other beats, who 
passed her on the water, or those who stood on the docks where she landed, 
were entitled to the same protection which the law provided againat the ex- 
plosion of the boilers of larger craft." 

It is, of course, quite within the power of congress to exempt the ves- 
sels of the state of Maryland from inspection if they deem it wisest to 
do so; but I hâve not found if possible for the court to so construe the 
law, as it at présent stands; and in considering the question of an ex- 
emption, because of the gênerai rule of public policy in obédience to 
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whicîi courts exempt instruments of government from seizure, it should 
be borne in mind that the same rule, so applied, would exempt the 
property and instruments' used by cities and oounties, such municipal 
corporations being themselves mère instrumentalities of the state for the 
convenient administration of local government. Meriwether v. Garrett, 
102 U. S. 511; Kldn v. Nm Orléans ^ 99 U. S. 149; The Fiidity,%& 
Blatchf. 569; The ProteOw, 20 Fed. Rep, 207. The resuit of that rule, 
so applied, would therefore be that no penalty could be enforced for re-' 
fusai to submit to inspection . any of the numerous steam police boats, 
fire extinguishing steamers, relief-boats, ice-boats, and other stearn-ves- 
sels used by the large seaboard cities; and they would ply among th« 
vessels in crowdèd ports, and lie at the docks among other shipping, 
free from supervision of any kind prescribed by congressional enact- 
ments. The question of public policy would therefore not be so narrow 
a one as might seem upon first impression. 

With regard to the alleged violations of the sections specially applii 
cable to steamers carrying passengers or merchandise, I do not find that' 
thèse steamers are liable. They never carry either passengers or mer^ 
chandise for hire, and if persons or property, not required for the public 
service in which thèse vessels are intended to be employed, are by the 
allowance of those in charge of them sometimes carried, it is npt by the 
authority of the state, and not for compensation, and not withiri the 
purpose for which they are maintained, The sectioDs relating to carry- 
ing passengers and merchandise are applicable to a steam-rvessel solely 
because of the use to which she is applied, and I do not find that theso 
vessels are so used. 

I will sign a decree for the penalties for failure to hâve the huUs and 
boilers inspected in the yeara 1885 and "1888. 
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LowEY V. Stoet and others. 
CŒrmit Court, W. D. North CwroUna. May Term, 1887.) 

1. Fbdbeai. Coubts— Enfobcing Penalty Imposkd by State Statutb— Mar- 

SHAL. 

The fédéral court has no power to enforce against the TJnited States mar- 
shal a penalty imposed on a sheriff by Code N. C. § 3079, which provides that 
every sheriff shall exécute ail process, to him legally directed, within his 
county, and make due retûrn thereof, under penalty of forfeiting $100 for 
neglect, where such process shall hâve been delivered to him 20 days before 
the sitting of the court, etc. 

2. Samb. 

A fédéral court has no power to exécute the pénal laws of a state by en- 
forcing penalties against fédéral offlcers for neglect of spécial duties imposed 
by State statutes on county ofBcers. 

3. Samb— Service of Process— Contokmiîjg to Statb Practiob. 

A rule adopted by the fédéral court regulating the method of serving its 
process, while the practice of serving process by the state courts remains un- 
certain, is binding on the United States marshal, and is not in conflict with 
Rev. St. U. S. § 914, which çrovides that the practice and mode of proceed- 
ing in civil actions, in the circuit and district courts, shall conform, as near 
as may be, to the practice and modes of proceeding in the courts of record 
of the state. 

4. Samb — Rbjbcting Provision op State Law. 

While the fédéral couris will conform their modes of procédure in civil ac- 
tions, as near as may be. to the statutes of the state, they will reject any sub- 
ordinate provision of the state statutes which in their judgment will unwisely 
incumber the administration of law, or tend to defeat the ends of justice in 
their tribunals. 

Motion to Enforce a Penalty of $100 against David Settle, marshal, 
for not duly executing process. 
Morne & Cummings, for the motion. 
B. M. Douglas, for the Marshal. 

DicK, J. The affidavit upon which this motion is founded allèges 
that a writ of gummons was placed in the hands of the marshal more 
than 20 days before the term of the court to which the same was return- 
able, together with his lawful fées for service, and the writ was not ex- 
ecuted. Notice of motion was accepted by the marshal, and in hig 
answer he admits the allégations of the affidavit; but insists, by way of 
explanation and défense, that he was not furnished by the plaintiff with 
copies of the summons to be delivered to the several défendants residing 
in différent and distant localities, in accordance with the course and 
practice of the court, and the fées for preparing such copies were noi 
paid or tendered. 

The counsel of the plaintiff, in their argument and brief, insists thaï 
the manifest purpose of section 914, Rev. St. U. S., was to bring abou< 
uniformity in the law of procédure in the fédéral and state courts in thf 
same locaîity, and requires the fédéral courts, in ail common-law actions, 
to conform their proceedings, as near as may be, to the laws of the state 
in which they are held, any ride of court to the contrary notwithstanding. 
v.3lF.no.l3— 49 



770 •' FEDEBAL REPORTEE. 

Nudd V. Burrows, 91 V. S. 426. They further insist that ruie 6 of the 
rules of practice of the United States circuit and district courts of North 
Carolina, adopted at June term, 1886, at Charlotte, is but a répétition 
of said statutory provision, except the words "any nde of court ta the con- 
trary notwithstanding" are omitted. They further insist that the service 
of a Bummons is one of the modes of proceeding contemplated in said' 
statu te and fuie of court, and then, in support of their motion, they re- 
fer to section 2079, vol. 1, Code N. C, which provides that — 

"Evety sheriff « « * shall exécute ail writs and other process, to hlm 
legally issued and directed, witliin his çounty, * * * and make due re- 
turn thereof, under the penalty of forfeiting one hundred dollars for such 
neglect, when such process shall be delivered to him twenty days before the 
sitting of the court to which the same is returnable, to be paid to the party 
aggrieved, by order of the court, upon motion and proof of such delivery," etc. 

The motion before us is founded ùpon this law of the state imposing ■ 
a penalty upon sheriffs who fail or neglect to exécute process duly issued 
to and received by them. The motion cannot be allowed, as this court 
bas ho power to enforce agaiftst the marshal a penalty imposed by the 
law of this state upon a sheriff for neglect of duty. A fédéral court bas 
no power to exécute the pénal laws of a state. Gvnn v. Breedlove, 2 
How. 29; affirmed in Gwin v, Bàrton, 6 How. 7. 

When this motion was ïnadé, one of the counsel of the plaintiff said 
that, although the action was delayed by the failure of the marshal to 
exécute the sommons, there was no intention to collect the amount of 
the penalty, but the primary purpose of the motion is to settle by judi- 
cial décision a question of practice about which there is some diversity 
of opinion among the attorneys of the court. The décision of this ques- 
tion is not necessary in disposing of the pending motion, but I think that 
I can properly express an opinion tpon the subject, in considering the 
force and effect of the law of this state, and the extent of the application 
of the rules of practice adopted by this court as to the mode of serving 
process by the inarshal in this district. I fully recognize the duty of 
this court to conform its mode of procédure in civil actions, as nmr aa may 
be, to the mode of procédure provided by laws of the state to regulate the 
practice pf state courts of record. 

The Code of Civil Procédure in this state was adopted in 1868, and 
under its provisions there were three methods of bringing into court a 
party défendant in a civil action,- — one by the service of a summons by 
the sheriff delivering a copy of the same to the défendant personally, 
and leaving it with him; one by the written admission of the party; 
and the other by publication of the summons. Bank v. WUson, 80 N. 
C. 200. In 1876-77 an act of the législature of this state was passed, 
with the provision — 

"That the summons shall be served, in ail cases tohere copies are now re- 
quired by law to be delivered, by the sheriff, or other offlcer, reading the same 
to the party or parties named as défendants; and such reading of the same 
shall be a légal and sufflcient service of the summons without delivering a 
copy of the same. " 
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This statutory provision wasiso gênerai in its terms that it seemed de^ 
signed to dispense with the service of copies of the summons in càsea 
agàinst corporations, infants, and persans of vmsound mind; and to repeal, 
by implication, a carefully prepated statute passed at the préviens ses- 
sion of the législature. The légal profession in this state were generally 
of the opinion that such was not the intent of the législature; and the 
Code of the state adopted in 1883, in section 214, modified the act of 
1876-77 as foUows: 

"The summons shall be served in ail cases, except as hereinafter provided, 
by the sheriff or other offlcer reading the same to the party or parties named 
as défendants; and such reading shall be a légal and sufflcient service." 

While the law of this state was in a condition of uncertainty, a ques- 
tion arose in some matter of controversy in this court as to the proper 
mode of serving process in civil actions; and at the October term, 1882, 
at Greensboro, the court adopted a raie for thé purpoSe of securing uni- 
formity in the service of process, which required the marshal, in ail 
civil âctîèns, to deliver a copy of the summons to each one of the de- 
fendants. This rule was not entered of record in the court at Ashe- 
ville, but is established by the practice and procédure of the court, and 
was well understood by the marshal and his deputies. This rule is 
still in force, as it is not in violation of section 914, Eev. St. U. S., as 
it includes the state mode of procédure, and more effectually secures 
Personal service on défendants, which was the purpose of the state law. 
It is not inconsistent with rule 6 of the rules of practice adopted by this 
court at Charlotte, and is therefore not repealed. Rule 38. 

In ïndianapolis R. Co. v. H&rst, 93 U. S. 291, Mr. Justice Swayne, in 
referring to section 914, Rev. St. U. S., said: 

"The conformity is required to be • as near as may be,' — not as near as may 
\36 possible, or as near as may be praoticable. This indeflniteness may hâve 
been suggested by a purpose. It devolved upon the judges to be affected the 
duty of construing and deciding, and gave them power to. reject, as congress 
doubtless expected they would do, any subordinate provision in such state 
statutes which, in their judgment, would unwisely incumber the administra- 
tion ot the law, or tend to defeat the ends of justice, in their tribunals." 

Under section 214 of the Code of the state, the reading of a summons 
to a défendant is "a légal and sufflcient service," in certain cases, but the 
delivery of a copy of the summons is expressly required in actions against 
corporations, minors, and persons of unsound mind; and the acceptance 
of a summons by a défendant is still sufficient service to give jurisdiction 
to the courts of the state. The mode of service by reading the summons 
might save the plaintiff in an action the petty costs of a copy of the pro- 
cess; but service by the delivery of a copy to a défendant is more in ac- 
cordance with the principles of justice, and the iisual course and prac- 
tice of courts of law and equity in hearing and determining the rights of 
parties, and it more effectually secures to a défendant ail the benefits of 
Personal service, as it furnishes him an authentic and definite notice of 
the commencement of the action, and the nature thereof, and tends to 
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prevent any mîstake or surprise as to the time and place when and whére 
he is required to appear and answer the complaint and make défense. 

The reading of a summons by the sherifiF may be a sufficient service 
in a state court, where actions are usually brought in the county in which 
défendants résidé; but I think that service by the delivery of a copy is 
more just and appropriate in fédéral courts of more extensive territorial 
limits of jurisdiction, and where the times and places of holding court are 
not so well known and convenient to défendants. This motion is disal- 
lowed. 



DuFF and others v. Duït, 
{(Mreuît Court, JT. D Oalifornia. August 1, 1887.) 

1. Eemoval op Causes— Préjudice and Locai, Inplubkcb— Appidavit. 

Under the third clause of section 639, Rev. St. D. 8., the aflSdavit as to préju- 
dice and local influence, in the case of a pétition for removal by anatural per- 
son, muSt be made by the party in person. A removal canuot be had upon 
an affidavit made by bis attorney, agent, or any other person on his behalf. 

2. Same — Motion to Rbmand— When Made. 

The want of an affidavit authorizing a removal appearing on the face of the 
record, the mère flling of a pétition and affldavit of some person, other than 
the party, does not work a removal under the statute; and, the record having 
been flled in the circuit court in such case, the motion to remand may be 
made after issue talien on the allégations of the pétition for removal. 

On Motion to Remand Cause. 
S. M. Buck, for the motion. 
S. M. WUson, contra. 
Before Sawyee, Circuit Judge. 

Sawyer, J. The complainants, after a hearing and decree în their 
favor in the superior court, and reversai of the decree by the state su- 
prême court, on appeal, and after the case had been remanded to the 
court below for a new trial, filed a pétition to remove the case to this 
court, on the ground of préjudice, and local influence, by reason of which 
they are not able to obtain justice in the state court, in which the suit is 
pending. The complainants, as appears from the bill, are the widow of 
William R. Duff, and not a feme covert, as alleged in the afRdavit of 
préjudice, etc., and her infant daughter, represented by her guardian, 
W. L. DufF, who was for a long time a practicing attorney in this state. 
The affidavit of préjudice, etc., was not made by either of the complain- 
ants, in person, but by one of their attorneys of record. The défend- 
ants move to remand the case on the ground, that the statute only au- 
thorizes the removal on the affidavit of the parties in person, and not on 
the affidavit of somebody else, made on their behalf. 

In this I think they are rlght, where the parties are natural persons, 
as in this case. The provision of the statute is, that a suit between a 
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citizen of the state in which the suit is brought, and a citizen of anothar 
state, may be removed "on the pétition of the latter," if, within the proper 
time, "hemakes and files in said state court, an afidavit, stating that he 
has reason to believe and does bdieve, that from préjudice or local in- 
fluence he will not be able to obtain justice in such state court." Rev. 
St. § 639, cl. 3. This, in my judgment, calls for the affidavit of the 
party, and to extend it further would, clear'y, be, as it appears to me, to 
interpolate into the statu te the words, "or some person on his behalf." 
It calls for his affidavit, asto his own belief, that A«cannot obtain justice; 
not for the affidavit of somebody on his behalf, that the affiant, or even 
the party, believes. No man can know, positively, what another's be- 
lief, reaÛy, is, and, therefore, with a proper appréciation of his position, 
he cannot swear, positively, as to what the other's belief is. He may 
hâve his belief upon the subject, and swear to that, but he cannot know, 
and, to swear, positively, to another's belief, would be to swear, repk- 
lessly, tending greatly to weaken the credibility of the affidavit. The 
parties can swear, positively, as to what their own belief is, and their 
own affidavit to their belief, is, in my judgment, called forby the stat- 
ute, as it, certainly, should be in such cases. At ail events, congress 
has not inserted the words, "or of some other party on his behalf," and 
the courts are not authorized to insert them. The courts, generally, hôld 
that, under the statute, the affidavit must be as to the belief of the party, 
and not of some other affiant. If so, why should not the affidavit of 
the party who, alone, can know what his belisf is, be required? 

I am not aware that this question has b<ii«n. passed upon bj' the su- 
prême court. In other courts the décisions ave in conflict. In most of 
the cases, the party in whose behalf the affidavit for removal under the 
act has been made by others, is a corporation, which is not a sentient 
being, and, in the nature of things, could not make the affidavit, or even 
hâve any belief. For this reason, it has been said, on the one hand, 
that, in such cases, from necessity, the affidavit must be made by the 
officers of the corporation, on its behalf; and, on the other, that a cor- 
poration is not entitled to remôve a ca^ at ail, under the third clause of 
section 639. And there are décisions supporting both views. It is held, 
however, in some of the cases recognizing the right of a corporation to 
remove a case, that the officers must show spécial au thority to act in such 
matters. If so, why shonld not spécial authority be required in the case 
of a natural person? In the case of a corporation, the légal entity exist- 
ing in contemplation of law, not being a sentient being, can bave no 
knowledge or belief, except so far as the knowledge and belief of its offi- 
cers, is the knowledge and belief of the corporation, itself. The officers 
are the only ones, who can perceive, or hâve any knowledge, or belief, 
and they are the ones, and the only ones, who can make the affidavit. 
Indeed, the officers, whatever the technical idea may be, substantially, 
and practically, constitute the corporation. It may be, Iherefore, that 
an affidavit of the officers of a corporation, duly authorized, being the 
only ones having knowledge and belief on the subject, and whose knowl- 
edge and belief are the knowledge and belief of the corporation, or who 
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•could tbake àffidavit of the knowledge and belief of the corporation on 

• the subject, may.be, properljr, regarded as the party v/ithin the meaahig 
of the law for that purpose, , 

■ ; There are but two cases, witbin my knowledge, in which the question, 
ngcessarily, arose,-: where âhe affidavit for retooval, under the provisions 
of the statu te, was made iiD behalf of a naturcd person, and not by the 
party bimself, and the décisions in them are in conflict. In Dennis v. 
Cûunty of.Alaehva, 3 Woods,'687, Mr. District Judge Settle, held, that 
it is not necessary for the party himself to make the affidavit, under the 

;Statute, but, that it may be niade, on behalf of the party, by one who 

• swears. that he is theagent^nd attorney in faot of the party. On the 
contrary, in MJter v. Mnr»,, 1 Neb. 269, the suprême court of Nebraska, 
in a wëll-corisidered and very able opinion, unanimously, held, that the 
affidavit of préjudice and local influence under the statute, must be made 
by the party, himself, in person; that it cannot bë made on his behalf 
by his agent, or attorney. This opinion also, contains niuch, applicable 
to the so-called plea in abatement in this case, or more properly spftftk- 
ing, as Ithink, to the, issues taken upon the material and only issuable 
allégations of thé pétition for removal. So, in Quigley v. Central Pac. R. 
Oo., 11 Nev. 350, the supremecourt of Nevada, in disoussing the stat- 
ute at large, held, that, "the affidavit must be made by the party to the 
suit; that it isthe belief of the citizen of another state, not the belief of 

isuch citizen's agent, that deprives the state court of its jurisdiction." So, 
in Mahone v. Manchester & L. R. Corp., 111 Mass. 72, the fuU bench of 
the suprême court of Massachusetts, Gkay, J., now of the suprême court 
of the United States, delivering the opinion, also, held, that, in case of a 

.natural person, the affidavit must bè made by the party in person. As 
quoted in 11 Nev. 858, Justice Geay said: 

" Among the conditions wbich the act of congress.imposed upon the removal 
of the case, are that such citizen of another state, shall file a pétition for the 
purpose, and that he will makie and file, in the state court, an affidavit that 
he fias reason to, and does believe.that, from préjudice, or local influence, he 
•,will not be able to obtain justice |n such state court. The act of congress 
does not, like our statute for the removal of actions from the superior court, 
upon application of the défendant, to this court for trial, authorize the atfida- 

■ vit to be made by the party, or -by any person in his behalf . * * * con- 
gress may well hâve thought it not too great a security against abuse of the 
power of removal, to require the party's own affidavit to a fact, of such nat- 
ure, and of which, no further proof is to be made at any stage of the pro- 
ceëdings. Whatever may be the reasons, the words of the statute are ex- 
plicit, and require the affidavit, as well as the pétition, to be the act of the 
party.» 11 Nev. 358. 

He added: 

"When, as in this case, the petitioner for removal is a corporation, the pé- 
tition may, doubtless, bç signed,; jind .the affidavit made by some person aù- 
'thorized to, represent the corporation. But the authority of any person as- 
suming to represènt it must appear." 111 Mass. 75. 

,Thus, it appears, that, however the rule may be ultimately settled by 
the suprême court, where a corporation is a party seeking a removal, the 
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weight of g,uthority, and, as it appears toi me, of Sound reason, is largely 
in favor of the view, that where a natural person is the party applying 
for a removal, under the pïdvisions of the statute in question, the affi- 
davit of existing préjudice, and adverse local influence, raust be made 
by the party in person; and a removaL cannot be had on an affidavit 
made by his agent, or attorney, or any other person on his behalf. Thèse 
décisions conform to my view of the statute, and I shall follow them, 
till the construction is otherwise, authoritatively established. 

Under section 2 of the récent amendaient of the removal act, the court 
is now authorized to inquire tnto the truth of the affidavit as to jurisdio 
tion, and the grounds thereof, and, unless it shall appear to the satisfac- 
tion of the court, that said party will net be able to obtain justice in 
such State court, it shall cause the same to be remanded thereto. The' 
défendants challenge the truth of the affidavit in this instance, and- ask 
that the case be remanded on that ground also. Upon the view taken 
upon the point already discussed, it will not be necessary to pass upon 
that ground; But, as bearing upon the necessity for a strict construc- 
tion of the provision authorizing a removal upon the ground of préju- 
dice and adverse influence, it may be weU to advert to the inhérent 
weakness of the case made by the pétition and affidavit, as it appears 
upon the face of the record, as now presented, without further evid«nce 
on the issue joined. 

The pretext, arising upon the facts set up as the basis of the belief in 
the pétition in this case, bas apparently, the most flimsy foundation. 
The record shows that petitioners once obtained a decree in their favor, 
in the very court in which the case is now pending, but that it was re- 
versed by the suprême court of the state,'on appeal, and remanded for 
a new trial to the supçrior court, in which it is said, owing to préjudice 
and local influence in favor of défendants, justice cannot be had. The 
case is one in equity, in whioh the parties are not entitled to a trial by 
jury. The présent judge was one of the attorney s of record in the case 
in former stages of the proceedings. Ile is, of course, riot qùalified to 
try or sit in the case, and it niust be tried by the judge of some other 
county, called in for the purpose, or ordered to hold the court by the 
govemor of the state. It cannot be known now, what judge will sit at 
the bearing, as any other superior judge in the state may be directed to 
hold the court. As it is not a case for a jury, popular sympathy or 
préjudice is not a factor to be considered, and as the judge of the court 
is disqualified, and it cannot be known what judge will try the case, upon 
what plausible ground, can a party, truthfuUy, make affidavit, that "he 
bas reason to believe, and does believe, that from popular préjudice, or 
local influence, hewill notbe ableto obtain justice in such state court?" 
Is it not more likely that the removal is sought, in the hope of render- 
ing it inconvénient to défendants to défend the suit at a great distance 
from home, or that the national courts may not çonsider themselves 
bound by the judgment of the suprême court of the state, and, take a 
difletei^t view of the law of thé case? This act M'as intended to subserve 
the ends of substantial justice. It was not designed to enable parties to 
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harass itbeir opponents "by capriciously removing a case upon slight 
grounds, froin the state to the national court hundreds of miles distant, 
and not readily : accessible for trial, as in this instance. ,.The statute 
should riot be extendedby loose construction, or ;the interpolation of 
provisions not inserted by congress in order to reach cases where there 
is but littlè apparent groundto apprehend,a failure of justice in the state 
courts, by reason of préjudice or local influence. The parties who know 
their own belief should, at least, be required to make the afSdavits of 
that beliefyjîiind assume the responsibility themselves, as the statute 
appears to m« to require. . . '■ 

It îs gaid that this motion is basediupon mère formai defects, and 
comes too late after issue taken by défendants upon the pétition for re- 
ixioVal. ït is true that the answex denying the allégations of the pétition 
upon w;hioh; the removal was/had was filed a few days before the motion 
to remand was made; But the grounds of the motion are not mère for- 
mal ^efects.. They are matters of substance. There is no afBdavit, at 
ail, by the party seeking to rembve, as required by the statute, upon 
which alone a removal is authorized. There was nothing upon whicH 
to base à removal^ • The judge did not order a removal in fact. As there 
was no order for a' removal, and no affidavit sufScient to justify a re^ 
TOOVftl, the filing of the afBdavit of the attorney did not operate to work 
a removal. An improper filing of a transcript hère does not constitute 
a removal, in such sënse as to confer jurisdiction upon this court. As 
the record of the state court does not show a lawful remdval, or a loss of 
jurisdiction, there is nothing to prevent that court from proceeding with 
the case. ,, 

The case must be remanded, and it is so ordered, with costs. 



Lawrence Manuf'g Ce. v. Tennessee Manuf'g Co. 
iOireuii Court, M. D. Tennessee. July 1, 1887.) 

TBADE-MaRK— WhAT OONSTITUTBS— OOMMON USE. 

A manufacturiHg company a,dopted and used the capital letters "LL" as a 
stamp or mark upon cotton slieetings of a certain claSa manufactured by it. 
The letters were used In cionnection with the wards "Lawrence Mills, " and 
also sometimes in connection with the figure of a rampant buU or a bull's 
head. The défendant manufactured cotton sheeting of a similar class upon 
which it stamped the words "Ciimberland LL Sheeting — 4-4. " The said flfst- 
mentioned company thereupon flled its bill against the défendant, claiminga 
trade-mark in the said letters "LL, "and praying for an injunction to restrain 
the use of them by défendant. The proof s showed that the letters " LL " were 
commonly known in the trade to indicate aheetings of a particular grade and 
class ; that they had been used for sème time by another manufacturer be- 
fore the plaintifE made use of the same; and that they had also beea used by 
several other manufacturers for a number of years without objection by the 
plaintiff. It further appeared that the plaintifif had stamped the same letters 
upon other goods of its manufacture inferior in grade to the sheetings to dis- 
. tinguish which they were çlaimed as a trade-mark. Seld, that the plaintiff 
was not entitled to the exclusive use of the letters, and the bill must there- 
fore be dismissed. 
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In Chancery. 

J. H. Raymond and W. G. Rainey, for complainant. ^ 

Dkhinson & Fraser and A. J. Hopkins, for défendant. 

Jackson, J. This suit is bronght to restrain the défendant from 
using the capital letters "LL" npon brown sheètings' manufactured and 
sold by it, on the ground that said letters constitute an essential feature 
or portion of complainant's trade-mark, by which it désignâtes cotton 
sheetings of a particular quality of its own manufacture, which it is 
claimed the défendant infringes by using said letters ut)on sheeting Oî 
the same class or grade; and also to recover damages for said infringe- 
ment. The bill, after setting out several crades iiito which sheetiïigs 
a;re generâlly classed accordihg to weight, — one class including ëheetings 
of such weight that 2.85 yardS thereof weigh a pouhd; aiïother, of such 
weight that 3 yards weigh a pouhd; aild a third class, of such weight 
that 4 yards thereof Weigh a pouHd,—with the différences which exist as 
to excellence, quality, and guarahties between rival mftnufacturers df 
such goods, etc., — allèges that, prior to 1870, the cOmplainarit adopted, 
and thereupon became duly vested with the exclusive right to use, a 
label or trade-mark for ail goods of its manufacture comiug within sâid 
third class, to distinguish sheetings of its manufacture from sheetings 
of the same. gênerai class manufactured by others, the subâtantive and 
distinctive âhd chief feature of which label was and is an arbitrary sign 
or symbol, consisting of the capital letters "LL", promihôntly and sep- 
arately appearing upon such label or stamp; and said trade-mark, with 
certain environments, which hâve been changed from time to time, has 
been so used by complainant since the said date of adoption, andj to- 
wit, for more than 15 years, and has been imprinted upon eàch and 
every pièce or boit of such sheetings 'of said third gênerai class made 
and sold by complainant during said period; and, further, said trade- 
mark was so adopted by your orator for the ptirpose of distinguishihg 
sheetings of its manufacture of said third gênerai class from similar 
goods manufactured by others, and then known in the trade under dis- 
tinctive trade-marks, — such, for instance, as the manufactures known as 
"Agawam F's"and "Atlantic P's". In connection with satd trade-mark 
or substantive élément of said label, under and in connection with which 
the trade réputation of complainant has been established, as hereinafter 
alleged, complainant has used the words "Lawrence Mills," and the 
Word "Sheetings," in différent juxtapositions, and also at times apictûre 
or représentation of a "buU rampant," — that is, of the whole body bf a 
buU in a rampant position; and, in connection therewith, and uiïder- 
neath the same, and in a separated position, has always used said capi- 
tal letters "LL," as and for the purpose aforesaid; that at great ex pense, 
and by years of endeavor, your orator has earned and acquired a tl-adè 
réputation of great value as a manufacturer of said sheetings undér its 
said trade-mark, with this resuit: that the sheetings of the said third 
gênerai class of your orator's manufacture hâve come to be ùniversàlly 
known as "LL sheetings," and sheetings so known, named, and ca'Med 
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for import the excellent raw material, the method and care of manufact- 
ure, and the gênerai guarantyof excellence and lasting quality for which 
your orator has a long, valu£|,l3le, and thoroughly established réputation 
as to ail goods of its manufacture." It is further alleged that sînce com- 
plainant became vested, and while it continued to be vested with the 
exclusive right to the, use. of said trade-mark, the défendant herein has, 
since April, 1885^ been manufacturing and selling large quantities of 
said sheeting of s^id thitd gênerai class, upon which, and for the pur- 
pose of talpng advantage of t^ie complainant's trade label, trade-mark, 
and tr^de réputation, défendant has placed a stamp or label, in imita- 
tion of its stamp or label; .§u,Qh imitation by défendant consisting in 
stamping or printing on ite said sheetings the capital letters "LL," sep- 
arately iand prominently from the other parts of itp label; that said acta 
and. doings qf, défendant tende,d to deceive the public, constituted a 
âraud upon the public, as Ttrell. as upon compl^inant; and that the' 
wrongfuî U99 of said letters by the d^endant was for the purpose and 
with the ttsndency and effect of appropriating a part at least of the good- 
villand triade, réputation of the,pomplainant; against which relief was 
asked by injunction, and for an aocount of the damages thence resulting, 

The an^wer admits thàt in the^rade of sheetings there are recognized 
classes,, b?i$edupop tha différence, in weight ofthe gQods per yard; that 
in one pf puph çlass 2.85 yiarçis thçreof weigha potind; in another, 3 
yards weigb a pouiidj in tjie third grade, 4 y^rds weigh a pound; and 
in the fourtl;, 6 yards weigji„a ppund; that the défendant has, since 
April, 1885,,,Btanjpçd ïipon its^cotton goods \jfeighing one-third of a 
ppund to titie ,ya,rd the ■v)rprds "Gpmberland LL Sheeting— 4-4;" that 
.the wprd MCumberland," the name of the well-known river near which 
ita Works. are lpcated,wa3 used to designate its rnanufacture and as a 
tî^de-mark; thaj;, the letters "LL" in connection with "Sheetings," were 
used to dénote the class to which. said sheetings belong, accprding to the 
usagfts of the trade, and the figures "4-4" to indiç^te that the goods are 
.one yard wide. ,The answer then proceeds to controvert in détail the 
fljaterial allégations of the, bill. . It dénies that coinplainant adopted said 
letters "LL!' «s its trade-mark, pp as forming anyr substantive part of the 
same; and ingipts that said letters were designed, and intended to desig- 
nate and distinguish this grade of sheeting from other classes or grades 
naade by it;; l^liat complainant's trade-mark, if it rhas any, consists in the 
.bull's. hpaa,and.;«vords "Lawrenpe Mills," staraped upon its goods; that 
"LL" has qlways, in the trade been understood to -indicate grade, class, 
or quality, aj^d not origin or ownership; that,'at the time complainant 
eommenced tha iisç pf thèse letters, and for many years prior thereto, 
^^ey had acqui^ed in the trade the gênerai and fixed meaningof four- 
yard sh,eeting„ , and that it indicated, without respect to ownership, that 
the goods on' which they were stamped were of a gênerai class or grade 
known, tpthe trftde as foutyard sheeting; that a number of mills besidés 
complainant had used saidletters for many years tp indicate this grade, 
using them in cpnnection with their seyeral names of trade-marks, but 
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not as trade-marks; Ihat complainant was not the first to' emplo}' or ap- 
propriate thèse letteijs as a label or brand iipon gobds of this gênerai 
class; that in fact the Atlantic Mills ^aiiother cotton manufacturing Com- 
pany, had used thèse letters on sheeting of the same grade and charaoter 
before complainant did; and that said letters were generally known in 
the trade in connection with brown cotton sheetings before complainant 
comnienced stamping them on its goods. It is further averred that be- 
sides its "Lawrence Mills Sheeting," labeled "LL," the complainant is 
now, and has been since it commenced the use of said letters, manufact- 
uring other sheetings of the same weight and class, but of an inferior or 
différent quality, which it brands as "Shawmut," with the addition of 
said capital letters "LL," impressed upon them in the same way as upon 
those branded "Lawrence Mills." The défendant dénies that in using 
said letters upon its four-yard sheeting there was any intention to simu- 
late the label of complainant, or to impose its goods upon the public as 
the goods of complainant, and that no purchaser of ordinary caution and 
ordinary intelligence has ever been or will be deceived, by anyàmilarity 
in the two labels, into mistaking the defendant's goods for those of the 
complainant, etc. 

Upon the issues thus presented by the pleadings, the parties hâve ex- 
amined a large number of witnesses, engaged in or cohnected with the 
trade in cotton sheetings, in various cities and sections of the country. 
This évidence is too voluminous to be recited in full or commented on in 
détail. It has been carefully examined by the court, and the gênerai 
conclusions of fact estabished by or deducible from it, so far as raaterial 
to the proper détermination of the questions involved, will be briefly 
stated. 

It appears that, prior to 1867, the complainant employed as its brand 
on third class, or four-yard sheeting, manufactured and sold by it, the 
picture of a buU in a rampant position, in connection with the words, 
" Lawrence Mills [the name by which the Lawrence Manufacturing Com- 
pany was commonly known] Sheeting," and beneath thèse was the sin- 
gle capital letter "L." In January or Februaryj 1867, the complainant 
raade the addition of another capital "L" to its said label or device, 
forming the double "L," which it has since continuously used on said 
goods. The reason for this change, and the drcumxlaneea under which it 
was made, are stated by Charles S. Smith, gênerai selling agent of com- 
plainant from 1865 to 1866, as foUows: "We were induced ito change 
[from 'L' to|LL,'] because it was a time when cotton goods were de- 
preciating. We had made considérable sales of the single 'L,' but a 
party who had boUght a large lot was underselling us at a price lower 
than we could afford to meet, and I suggested thât, m order h kdep them 
ont of ihù compdition, the mills should change tbe fold of the single 'L' 
from a narrow to a wide fold, and to put on a double ' LL'." This was 
accordingly donc. When this change was made, by placing the double 
" LL " on its four-yard goods , the complainant was a. well-kno wn maunfact- 
uring Company, having manufactured and soid large quantities of said 
third-class sheetings. In place of the "bull rampant," the complainant. 
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in 1883, substituted the "bull-head," so that its full brand în ail four- 
yard sheeting of^r«i qualityis' now. the "buU's head," in connection with 
the words "Lawrence Mills Sheeting," and underneath thèse the letters 
"LL." 

Contemporaneous with its employment, as aforesaid, of the capital 
letters "LL" on its third-dass goods of first quality, the complainant put 
into the trade a brown cotton sheeting, of the same weight as that 
stamped with the bull rampant, the words "Lawrence Mills" and "LL," 
which it branded "Shawmut LL Sheeting," and which, on account of 
imperfections and defects, was and is inferior to'and of less value than 
the former. Thèse "Shawmut LL Sheetings" hâve been put on the 
market by complainant continuoiisly since 1867. It is shown that 
complainant 'makes two iother kinds of brown sheetings, graded accord- 
ing to weight, and stamps one"'XX," and the pther"XXX," to indicate 
or dénote the. distinction in grade. Through its authorized selling agents, 
the complainant bas for many years adverfised its sheetings in Sheldon's 
Pamphlets, a well-known dry gobds advertising periodical, heading its 
advèrtisement with the picture of a buU's head, (or bull rampant,); the 
words, "Lawrence Mills," and then foUowing are the letters "XX," 
"XXX," "LL."' ^The complainant màkes other goods besides sheetings, 
called " flannels, " " denims , " on which it uses the picture oîabuU's head, and 
the words "Lawrence Mills" similar to that used on the four-yard sheet- 
ings, but not the letters "LL." It is shown by the proof that letters of 
the alphabet are, and for many years bave been, used by manufacturers 
to designate the différent grades, classes, and qualities of goods made by 
them; that almost the entire alphabet is used in this way, — some mills 
employing a great many différent letters, — so that it is understood gen- 
erally in the cotton goods tra,de that letters are thus used to designate 
grade, class, or quality. It is also understood generally in the trade 
that "LL", as stamped- on the complainant's sheeting, means four-yard 
goods, or goods of the third class or grade; and that the words "Law- 
rence Mills," in connection with the bull's head, are used or employed to 
designate or indicate the maker or manufacturer. Thèse goods are al- 
ways invoicêd by complainant to its selling agents and to the trade as 
"Lawrence" or "Lawrence Mills" "LL," and they are thus generally 
knOwn in the trade, and are so spoken of and distinguished, except in 
some instances,. Persons who hiave been more familiar with them, or 
hâve handled them exclusively, call them simply "LL's," thereby mean- 
ing the sheeting made by the Lawrence Company. But, generally, the 
complainant's said sheetings are known and described as "Lawrence 
LL", or "Lawrence Mills LL;" just as other brands of sheeting stamped 
with "LL" are generally known in the trade and spoken of as "Beaver 
DamLL," "Badger State LLi'."'Aurora LL," "Cumberland LL," etc. 

The signification of the letters "LL," stamped upon cotton sheetings 
as indicative ;of grade, class, and quality, was generally understood in 
the trade when défendant commenced the use of'said letters in 1885. 
The fact is clearly establisbed that the Atlantic Mills, of Lawrence, Mas- 
sachusetts, stamped "LL" upon brown cotton sheeting of its manufacture 
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iu the years 1860, 1862, 1864, and 1865, and ftom 1872 down to the 
présent time. There were cessations (or "interregnums," as the witness 
J. G. Bowker caUs it) in the manufacture of said goods by the Atlantic 
Mills from time to time between 1860 and 1865, and between 1865 and 
1872, none bèing thus stamped between the latter dates. The weight of 
the Atlantic goods, made in 1860, and stamped with the letters "LL," 
was 4.19 yards to the pound. In 1862 the goods so stamped vveighed 
4.36 yards tothe pound; and in 1863 and 1864-65 their weight was 4.56 
yards to the pound. In 1872, when the Atlantic Mills again commenced 
plaeing the "LL" on its sheetings, they weighed and hâve since con- 
tinued to weigh five yards to the pound, It further appears that said 
Atlantic Mills, in 1860, made a grade of brown sheeting which weighed 
3.89 yards to the pound, and which it stamped with a single "L." The 
Atlantic MiUs employed said letters to distinguish différent grades of 
goods, and bas continued to use letters for that purpose. It is fairly 
deducible from the évidence that the Atlantic "LL" cotton sheetings were 
in the market in 1867, when complainant first commenced using said 
letters on its third-class sheetings. Said Atlantic goods are and were of 
the same, gênerai character and class as those upon which complainant 
stamps "LL." It is shown that the Atlantic goods manufactured since 
1872, and stamped with said letters, are so near alike in appearance to 
the Lawrence "LL" sheeting thatordinary buyers, and even experts, ean- 
not, by looking at them, distinguish them from each other. On both of 
them the letters "LL" are solid block blue letters of nearly the same size. 
It appears that the Atlantic "LL" and the Lawrence "LL" sheetings are 
both used for the same gênerai purpose, such as shirting, underwear, 
etc. , and that, while they are readily distinguishable from each other by 
brokers and jobbers, they campete with each other, with retail dealers, 
and the pnrchasers for consumption. 

Représentative merchants, wholesale and retail, in several large cities, — 
Chicago, St. Louis, Indianapolis, Nashville, New York, Boston,^state 
that the Atlantic " LL " sheetings were known in the trade before the Law- 
rence "LL's," or any other "LL" goods. It is shown that neither an ex- 
pert, nor an ordinary purchaser, can tell, by mère inspection, whether 
a sheeting will run four, four and a half, or five yards to the pound; that, 
by looking only atthe letters "LL," etc., the Lawrence "LL" and the At- 
lantic "LL" sheeting might be readily mistaken, the one for the other. 
The complainant's witness Lurie, of Chicago, with both sheetings folded 
so as to expose only the double "LL,"could not tell one from the other. 
It is further shown that, looking only at the letters "LL," purchasers 
would as readily mistake the inferior Shawmut "LL" sheeting of com- 
plainant for its "first" or regular Lawrence "LL" sheeting as they would 
the defendant's Cumberland "LL" goods. 

It appears that John V. Farwell & Co., of Chicago, bave for the past 
eix or seven years been using a private brand for sheeting they sold, 
known in the trade as "Albany LL;" that in 1864, with full knowledge 
of this fact, the complainant stamped, for said Farwell & Co., 150 baies 
of its four-yard sheetings with the label " Albany LL," the stamp being 
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furnished by Farwell & Co., and returned to them with the goods, 
whioh were sold in the market as John V. Farwell & Co.'s " Albany LL" 
sheeting. The évidence shows that complainant has ail the while known 
of the Atlantic Mills nsing the "LL" on its goods; that, for more than 
six years before the commencement of this suit, it has been aware of the 
fact that numerous other manufacturers were stamping said letters on 
their four-yard cotton sheeting; and that it never objected until about 
the time of bringing this suit and one of like character against the Au- 
rora Cotton Mills at Chicago. It is not shown that the brand of défend- 
ant' has ever been mistaken for that of complainant. There is no direct 
évidence that complainant, when it commenced using the " LL " letters 
on its third-class goods, adopted them for the purpose of making them 
its trade-mark, or any substantial or material part thereof. It does not 
appear that the single " L " used prier to 1867, constituted, in whole or 
in part, its trade-mark. The Atlantic Mills were using the single "L" 
on one grade or class of its goods merely to indicate quality, from 1862 
to 1868. 

Under Ihese facts and circumstances the question is presented whether 
the complainant can successfally daim the exclusive right to use the 
capital letters " LL " on third-class cotton sheeting running four yards to 
the pound. In other words, has it established in and to said letters, 
for four-yard sheeting, a valid trade-mark, which has been definedto be 
the name, symbol, figure, letter; form, or device adopted and used by 
a manufacturer or merchant, in order to designate the goods that he 
manufactures or sells, and to distinguish them from those manufactured 
or sold by others to the end that they may be known in the market as 
his, and thus enable him to secure such profits as resuit from a réputa- 
tion for superior skill, industry, workmanship, or enterprise? 

It is not deemed necessary, in the view we take of the facts, and the 
law applicable to the same, to enter upon any extended review of the 
authorities oh trade-mark law, or to consider the gênerai abstract prop- 
osition whether letters and numerals can, in and of themselves, be the 
sùbject of appropriation so as to constitute a valid trade-mark, or form 
an essential and material élément thereof, — a point discussed at the hear- 
ing by learned counsel for the complainant. It may be conceded that 
letters of the alphabet and figures are, in some forms and combinations, 
capable of such appropriation under the authority of Boardman v. Merv- 
dm, 35 Conn. 402; GïlhU v. Ederbrooh, 48 N. Y. 374; Lawrence Co, v. 
Lmdl MKs, 129 Mass. 325; Shaw Stocking Co. v. Mack, 12 Fed. Rep. 
707; Kinahanv. Bolton, 15 Ir. Gh. 75. In this last case tbe letters "LL" 
were sustained as a valid brand for a certain article of whisky. 

StiU the vital question remains, do the capital letters "LL" in the 
présent case constitute a substantial, material, or essential élément in 
complainant's trade-mark, so as to give the Lawrence Company the ex- 
clusive right to use the same on cotton sheeting of the third class, weigh- 
ing four yards to the pound? The gênerai principles of law, which, 
under the facts and circumstances above stated, must control the déter- 
mination of that question, are well settled by the décisions of the suprême 
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court in the foUowirig trade-mark cases: Canal Go. v. darlc, 13 Wall. 
311; McLean v. Fkming,9Q U. S. 245; and Manufaduring Go. v.Trainer, 
101 U. S. 61. 

Thèse cases recognize the following propositions, well settled in the 
law of trade-marks: (1) That, in order to entitle a person to the exclu- 
sive use of a mark, device, or symbol, as a trade-mark, it must appear 
that the purpose at the timë of adoption was to identify the maker or 
manufacturer with the vendible article to which it is attached; that is, 
such symbol or mark must point distinctively, either by itself or by as- 
sociation, to the origin, manuiacture, orownership of the article on which 
it is stamped. In other words, to constitute a valid trade-mark, itmust 
appear that the mark or symbol was originally designed, as ils primary 
object and purpose, to indicate the producer of the commodity, and to 
distinguish it from like articles manufactUred by others. (2) That, if it 
appear that the device, mark, or symbol was adopted and placed upon 
the article for the purpose of indicating its class, grade, style, or quality, 
or for any such purpose, othér than a référence to or indication of its 
origin or ownership, it cannot be upheld as a trade-mark. This is but 
a necœsary corollary of the first proposition. (3) That this exclusive 
right to the use of the mark or device, constituting a trade-mark, being 
founded on priority of appropriation, if it appear that the claimant was 
not the first to use or employ the mark on the same or like articles of 
production, he will not présent such title to or right in the design as will 
entitle him to protection. 

If, under the application of thèse rules to the facts of the case under 
considération, it can be held that complainant has established the exist- 
ence of a trade-mark in the letters "LL," or that said letters form & sub- 
stantive, distinctive, and chief feature of its trade-mark, then the équita- 
ble jurisdiction of this court may be called into exercise in its bèhalf, if 
it further appear (1) that the défendant has imitated or pirated ;said 
mark; (2) that this imitation amounts to a false représentation, express 
or implied, designed or accidentai, which enables the imitator to sell his 
goods as tlw)Be of the complainant; and (3) that such imitation is made 
without license or acquiescence of complainant. 

Now, what was the object and design of the complainant in adopting 
and stamping the letters "LL" on its four-yard sheetings? Was it to 
indicate the origin of such sheetings,— to identify them with complain- 
ant's ownership or manufacture, and distinguish the sàme from thoSfe of 
a similar class and- character manufactured by others, — or was it dôhe 
as descriptive of the goods, or to indicate their grade, class, or quality, 
style, or weight? There can be little or no doubt as to the correct an- 
swer that must, under the proof, be given to thèse essential questions of 
fact on which the rights of the parties hereto dépend. It is perfectly 
clear from the account which complainant's agent, Smith, gives of the 
•change from the single "L" to the double "LL," made in 1867, that the 
purpose and design in adopting the latter was not to indicate origin or 
ownership, or to distinguish the sheetings on which said letters were 
stamped from similar goods manufactured by others, but that its primary 
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o¥ect was to dénote îts class, quality, or grade, and to represent it to the 
public as being différent goods in dass and quality from those primarUy 
sold by complainanl under the single "L" stamp. The double "LL" 
was adopted "because it was a Ume whm cotton goods were depredating, We 
[the Lawrence Company] had made considérable sales of the single ' L,' 
but a party who had bought a large lot was underselling us, at a lower priée 
than we could afford to meet, and Imggested that, in order to keep them [four- 
yard sheetings thereafter to be made and sold] oui of this compétition that 
the miUs shovld change the fold of the single ' L' from a narrow to a wide 
fdd^ and to put on a double 'LL.'" It is hère clearly shown that the 
avowed object and purpose of the change from the single to the double 
"LL" was net the adoption of another trade-mark, or a new and substan- 
tive addition toits existing trade-mark; but the intention was simply to 
keep the sheetings thereafter to be sold oué of compétition with predsély the 
same goods previoudy sold and then on, the market. The change to the 
double "LL" was not made to distinguish complainant's four-yard sheet- 
ing from similar goods manufactured by others, but to prevent identifica- 
tion with its own goods of the same grade, class,-and quality previously 
sold, and which the purchaser was using in compétition with it. The 
double "LL" was manifestly intended to convey to the public the impres- 
sion that the goods oh which they were stamped differed from, or were 
superior to, those already sold. How else were they to be kept out of 
compétition with those already in the market, and which were under- 
selling the complainant? How was that compétition to be avoided by 
such a change, except by inducing the belief on the part of the future 
buyersthsit the goods on which "LL" was stamped were différent from 
or superior to those of the same quality sold under the single "L" 
stamp? It may well be doubted whether the claimant of a symbol or 
mark having its origin in such purpose can successfuUy invoke the aid 
of a court of equity in its protection. It is well settled by many au- 
thorities that a lack of truth debars a trade-mark from protection; that 
the taie told by the symbol must be sincère; and that the instant it 
ceases to be truthful, m spirit as weU as letter, it becomes an instrument 
of fraud, and is not lawful. 

In Ford v. Poster, L. R. 7 Ch. 611, it was said: 

"Accordingtotheruleea! turpi causa non oritur aetio, if a trade-mark con- 
tain a false représentation, — a représentation calculated to mislead the public, 
— amancannotby using that which is itself a/j'aitd obtain an exclusive right, 
or indeed any rigiit at ail. " 

'In Manhattan Médiane (h. v. Wood, 108 U. S. 218, 2 Sup. Ct. Rep. 
436, it was held that, as the object of a trade-mark was to indicate the 
origin of manufactured goods, a person who aflSxes to goods of his own 
manufacture a trade-mark which déclares that they are goods of the 
manufacture of some other person thereby commits a fraud on the pub- 
lic which no court of equity will countenance. The same wholesome 
principle would seem to apply to the case of a party who, having sold 
large qliantities of goods of his own manufacture under one brand, and 
thereafter, while such goods were still in the market, changes his brand 



LAWRENCE MANUf'G CO. V. TENNESSEE MANUF'g CO. 785 

on precisely similar goods in ail respects, for the avowed purpose of re- 
lieving them from the compétition of those already sold; the object to be 
aeeomplished being only attainable by a misleading représentation to the 
public, to the effect that the goods with the new stamp are différent 
from those previously made and sold, and that they are also superior, 
as indicated by the employment of the double letters, which, according 
to the well known usages of the trade, signify progression in grade and 
quality. 

But, whether complainant is debarred from relief on the ground that 
its change to and employment of the double "LL" was designed to mis- 
lead the public into believing that the sh'^etings with that stamp were 
différent in grade and quality from those already sold, it is, however, 
very clear that those letters were not adopted with any purpose ofidmti'- 
fieation of manufacture, or to indicate origin or owne^rship, but were intended 
as a new descriptive mark or symbol, to designate the class, grade, or 
quality of the sheetings on which it is stamped. The history of its 
adoption, taken in connection with the fact that the complainant then 
had in the "buU rampant," with the words "Lawrence Mills Sheeting," 
a distinct, substantive trade-mark, indicating origin, and identifying its 
goods, leave no room to doubt that the device or symbol "LL" was in- 
tended to represent the first quality of third-olass sheeting, and not its 
origin, manufacture, or ownership. 

The case, in ail its matërial facts, is not near so strong in favor of the 
complainant's claim as existed in Manujadwring Go. v.Traèw, 101 U. S. 
62, 53. There it appeared that the Amoskeag Manufacturing Company, 
engaged in the manufacture of ticking, which, prior to 1834, was marked 
with a label consisting of a certain device, within which was printed the 
name of the company in red colors, its place of manufacture, the words 
"Power Loom," and in the center the single letter "A" or "B" or "G" or 
"D," according to the grade of excellence of the goods. In 1834 the 
company made an improvement in its manufadure, by which it produced 
a grade or quality of ticking superior to any which it had previously 
manufactured. For goods of this quality it used in its label, in place of 
the single letter "A," the three letters "ACA." The original device, with 
its colored border and printed words, indicating the company by which 
and the place where the goods were manufactured, was retained. The 
question was whether the said letters "ACA" constituted a valid trade- 
mark. The rest of the device was only a label, and the claim to the 
trade-mark rested alone upon said letters "ACA," adopted contempo- 
raneously with the improvement made by the company in the grade or 
quality of its ticking. It was there contended for the complainant "that 
the combination was adopted and used, not merely to indicate the qual- 
ity of the goods, but also their origin as of the manufacture of the Amos- 
keag Company." On the part of the défendant the contention was "that 
the letters were designed and are used to indicate the quality of the goods 
manufactured, and not their origin." After a review of the gênerai prin- 
ciples of law as to trade-marks, the court said: "It is clear from the his- 
tory of the adoption of the letters 'ACA,' as narrated by complainant, 
v.3lF.no.l3— 50 
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aïid the device withîn which they are used, that they were only designed 
to represent the highest quality of ticking which is manufactured by the 
/Cémplainant, aiid not its origin. The device previously uséd, and sub- 
sequently, stated the name of the manufacturer, and no purpose could 
hâve been subserved by any further déclaration of that fact; and, be- 
sides, the letters themselves ' do hot suggest anything, and require ex- 
planation before any meaning can be attached to thetn. That explana- 
tion, when made, is that they are placed in the device of the company 
■when ît is affixed to the finest quality of its goods, while the single let- 
ters are used in the same device when it is attached to goods of an in- 
fefior quality. They are never used by themselves, but nierely as part 
of a device, containing, in addition to the border in red, severaî printed 
termsl Alone the letters convey no meaning. They are only significant 
as part of the gênerai device constituting the trade-mark. Used in that 
device to dénote only quality, and so undërstood, they cah be ùsed by 
others for a similar purpose equally\vith the words 'Sùperior' or 'Su- 
perfine,' or other words or letters, or figures havdng a like signification." 
This làhguage applies in ail its force to the case under considération. 
Hère the device above the letters "LL" contains, not only the complain- 
ant's name, "Lawrence Mills," but the name of the goods, "Sheetings," and 
the pictureofthe"bull rampatif'or the"bull's heâd," which constituted 
3, trade-mark, as distinguished from a label givîng. âll thé intbrinàtiôn 
required as to the ownership or origin of the gbodsj while the letters 
■"LL"al,one indicate the quality 6f the sheetings. ■ 

If the letters do îiot pérform that function, then complainant, con- 
trary to the Wôll-established custom of the trade, and of àll mauufaotur- 
èrs of cjotton goods, has its first quality of third-cla&s sheetings on the 
market without any rnark, symbol, or sign to infomà the public of their 
quality. When asked for an expknation of the lettei-s "LL," which in 
and of themselves convey no meaning, we are told ttiat they were adopted 
to distinguish its hter production tiom sheetings of the same charactet, 
.<3lass, grade, atid quality which the complainant had previously sbld in 
7arge qiiantities, and to keep them eut of compétition with sùch goods 
' iii the hands of pùrchasers from complainant. Said letters were intende.d 
not only to indicate the quality of 'the sheetings on which they were 
stampéd, but also to represent an admitted untruth, that they were di fixèr- 
ent goods from those previously sold. They cannot, under the authdri- 
^;ies, cônstitùte à valid trade-mark, such as will give complainant the ex- 
[ clùsive right to use the same on third-clafes shee'ting, weighing one-foùrth 
^^f a pound to the yàrd. 

"' "It is irisisted on behalf of complain^int that the letters "LL" indica'te, 
, not merei?/ the grade, class, or quality of its sheeting, but also represent 
its origin, manufacture, or ownership. Whether letters by themselves, 
■brin combination, can be employed to represent both the grade or qual- 
ity of the goods and their qrigin, thus performing, at the same time, the 
double oSice of trade-mark and description, or classification of the article 
to which they are afiixed, is a question not discussed in either of the 
suprême court décisions above referred to. This theory that the letters 
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"LL" signify or possess the dùal meaning contended for is unsupported 
in point of fact by the évidence. But, suppose it actually existed, it 
may be ■well doubted whethei; such double signification could stand un- 
der the law of trade-marks, so as to confer an exclusive right to the use 
of such a symbol. In case of such double meaning, if the two purposes 
could co-exist in one and the Same trade-mark, which is to control? 
Does the law aUow to parties the privilège of thus blending public and 
private rights? It was conceded by counsel for complainant at the hear- 
ing (what was otherwise thoroughly established) that the letters "LL" 
on cotton sheetings did indieate four-yard or third-class goods, but it 
was said that they had the further object, and performed the additional 
purpose, of designating their ownership or origin. Suppose the mean- 
ing thus aasigned to said letters should be expressed in words, it would 
stand as follows: "'LL,' meaning thereby third-class cotton slieeting as 
known in the trade, weighing four yards to the pound, 36 inches wide, 
62 yards to the boit, 56 by 60 threads to the square inch, first quality 
of said grade, and manufactured by the La;wrence Manufacturing C!om- 
pany of Lowell, Massachusetts." This would express fuUy the two dis- 
tinct meanitigs claimed for the device. One would confer on the com^ 
pany thé exdusive right to its use, while the other would be open to 
the public. Now, would the fact that one branch of such meaning 
referred to origin or ownership preclude the public from usiiig the letters 
in their other meaning, as indicating or describing third-class sheeting? 
This woutà be a strange anomaly in the law, and would lead to inex- 
tricable confusion. Where origin and ownership is otherwise indicated, as 
by the use of the manufacturer's name, then the symbol, mark, or device 
which is intended to designate grade, class, or quality cannot properly 
be also employed to dénote origin or manufacture, and thus confer ex- 
clusive right t6 its use. 

In Gaawdlv. Davis, 68 N. Y. 223, itis said that "words or phrases 
in common use, and which indieate the character, kind, quality, and 
composition of an article of manufacture, cannot be appropriated by the 
manufacturer exclus! vely to his own use as a trade-mark; and this is so 
although the form of words or phrases adopted also indieate the origin 
and maker of the article, and were adopted by the manufacturer simply 
for that purpose. The combination of words must express only thé lat- 
ter to authorize it? protection as a trade-mark. A single symbol or mark 
'cannot at the same time perform two such difiTerent offices, especially 
where origin ahd ownership is fuUy indicated or disclosed by other por- 
tions of the label or device. It being settled that a name, symbol, or 
mark, which is indicative of grade or quality, may be eraployed by any 
and ail persons engaged in the manufacture of the same class or charac- 
ter of goods, it follows that, necessarily, a trade-mark cannot also serve 
that distinctive purpose. 

In Oanal Go. v. Clark, 13 Wall. 311, the suprême court say: 

"To entitle a name or mark to équitable protection as a trade-mark, the 
right to its use must be exclusive, and net one which others may employ with 
as much truth as those who use it; and this is so although the use by a sec- 
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ond producer, in truthf ully describing his product, of a name or a combina- 
tion of words already in use by another, may hâve tho effeet of causing the 
public to mistake as to the origin or ownership of the product. Purchasers, 
though mistaken, are not in such case deceivéd by false représentations, and 
equity will not enjoin against telling the truth."^ 

But we need not dwell upon this question, as its correct solution is 
not essential to the proper détermination of the présent case; since, as 
already shown, the letters "LL,"as used on complainant's first quality 
of cotton sheetings, in connection with the words "Lawrence Mills," and 
the device of the buU's head, indicate only grade, class, and quality, 
and not origin, ownership, or manufacture; and under this conclusion 
of fact the cases of Amoskeag Manufg Go. v. Traîner, 101 U. S. 51, and 
Amoskeag Manufg Co. v. Spear, 2 Sandf. 599, are décisive of this suit. 
In its material facts, and in the légal principles applicable to the same, 
this case cannot be distinguished from that decided in 101 TJ. S. 

The other défenses relied on, and which will be only briefly noticed, 
are also conclusive against the right of the complainant to the relief 
sought by its bill. When the complainant adopted the letters "LL," 
it is established beyond ail controversy that said letters had been pre- 
viously and were then employed by the Atlantic Mills or Company of 
Lawrence, Massachusetts, to designate the same or like articles of sheet- 
ing. The brown sheeting which the Atlantic Mills produced at intervais 
between 1860 and 1872, and on which it stamped "LL" to indicate 
their grade, quality, and weight, ranged in weight from 4.19 to 4.56 
yards to the pound. Thèse goods were well known in the trade, and 
portions of them were on the market in 1867. The goods being sub- 
stantially of the same class and character as the sheeting on which com- 
plainant subsequently stamped "LL," as already shown, and it being 
well understood in the trade that said letters indicated grade and quality, 
the complainant could not, under the authorities, make an appropria- 
tion of them so as to acquire the exclusive right to their use. Priority 
of use by the Atlantic Mills of said letters, either as a trade-mark, or as 
an indication of the character of the goods, would preclude the subsé- 
quent employment and adoption of them by complainant as a symbol 
to designate the origin of its goods or as a valid trade-mark. This is 
clearly settled by the authorities. After an interval or "interregnum" 
of non-production between 1865 and 1872, the Atlantic Mills resumed 
the stamping of its cotton sheeting with the "LL," and has contihuously* 
used said letters since that time on goods which are substantially the 
same as complainant's, differing slightly in weight, but competing with 
them by purchasers for consumption. Under such circumstances, could 
complainant enjoin the Atlantic Company from using said letters on its 
cotton sheetings? It certainly could not without establishing beyond ail 
controversy that the interruption or "interregnum" by the Atlantic Mills 
in the production of its "LL" sheeting operated as an abandonment of 
its right to use said lettei's. This is asserted by counsel for complainant; 
but the proposition is unsupported in fact and law. The évidence estab- 
lishes no abandonment of said letters by the Atlantic Mills. What is 
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required to show abandoment in such cases is clearly laid down byBrown 
on Trade-Marks, §§ 680-682. 

"A manufacturer or merchant may discontinue the stamping or branding 
his products for many years before discontinuing the sale of the goods marlsed 
ty hira, and may destroy the dies, bran^s, or stencil plates; for he may hâve 
laid up a large stock of his wares or products, or he may hâve launched them 
upon the océan of commerce." "Mère lapse of time does not, per se, war- 
rant the conclusion of abandonment. " 

But suppose the Atlantic Company's private right, if it ever had or 
claimed any in the letters " LL," had been abandoned in 1867, said let- 
ters having already become well known in the trade, and generally un- 
derstood to désigna te grade and quality of sheetings, how could com- 
plainant appropriate them to its exclusive use as a trade-mark,? It is 
suggested that, by complainant's long use of the letters, and a superior 
quality of its goods, the naark has ripened into an exclusive right, be- 
cause many dealers now associate said letters with the products of the 
Lawrence Mariufaeturing Company. This is plausible, but not sound. 
Such after-acquired réputation or association, where the primary import 
or design of the symbol or mark is expressive of grade or quality, wUl 
not constitut« a trade-mark, or establish an exclusive right to the use of 
such mark. Thus in Upton on Trade Marks, 137, it is said "that, al- 
though by long-continued use of certain words, letters, marks, or Sym- 
bols, which do not of themselves, and were not designed to, indicate the 
origin and ownership of the goods to which they were affixed, the goods 
BO marked, and because so marked, hâve become known as those of the 
manufacturer who first used them, such fact cannot alter the original 
meaning of the words or symbols, or the intent with which they were 
first used as denoting the name of the thing, or its gênerai or relative 
quality, or take from others the right to employ them in the same sensé." 
This principle is clearly sustained in Amoskeag Manufg Co. v. Spear, 2 
Sandf, 599; Canal Co. v. Clark, 13 Wall. 311; and Amoskeag Mamifg 
Co. V. Traîner,, 101 U. S. 52. 

Shortly after the Atlantic Company resumed the use of "LL" upon its 
cotton sheeting, in 1872,*other mills, in various portions of the country, 
commenced using said lettei's to indicate grade, quality, and class of their 
four-yard sheetings, and have continuously since used the same for the 
same purpose; the name of the producer or some other symbol being 
used along with them to indicate the origin or ownership of the goods. 
But it is said that the product of the Atlantic Mills before 1867 was so 
fortuitous or intermittent, and so insignificant, as compared with com- 
plainant's since that date, that the former's use of said letters should 
not preclude the complainant's right to the same. Except during the 
year 1860 it is not shown what was the extentof the Atlantic Company's 
production of "LL" sheeting. But the right to the use of said letters 
as a trade-mark does not dépend upon, nor is it to be tested by, the rela- 
tive output of said mills, or of the Lawrence Mills, with those who have 
subsequently stamped said. letters on their cotton sheetings. Our con- 
clusion is that the Atlantic Company's use of said letters before their 
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adoption bycomplainant preclqded the latter from acquiriiig a valid 
trade-mark therein. 

Again, it is proved that oomplainant has not only branded sheetings 
of the same grade and value as its Lawrence "LL" with the private brand 
of certain jobbers contai ning the letters "LL," but has also, since about 
1867, put upon the market an inferior quality of cotton sheeting weîgh- 
ing four yards to the pound, which it brands "Shawmut LL." If the 
présence of "LL" on the "Cumberland" cotton sheetings either actually 
deceives, or is calculated to deceîve, the public or biiyers of such goods, 
by inducing the belief that the goods are those of the Lawrence Com- 
pany's first quality, whereby that company is injured in its trade, what 
is to be said of precisely the same symbol, "LL," placed by the Lawrence 
Company upon its own sheeting of an inferior quality and less value? 
If goods so stamped convey a guaranty of uniformity and excellence, 
and by means of which oomplainant's first quality of third-class sheet- 
ing has met with public favor, upon what ground can complainant jua- 
tify the use of said letters upon an inferior and less valuable article, that 
does not equaily warrant their use by the défendant, or exonerate it from 
the charge of deceiving the public? "An exclusive privilège for deceiv- 
ing the public is, assuredly, not one that a court of equity can be re- 
quired to aid or sanction. To do so would be tô forfeit its name and 
charàctér.» Médiane Co. v. Wood, 108 U. S. 218, 2 Sup. Ct. Rep.436. 
An ingenious effort is made to relieve complainant from the effects of its 
own act in discrediting its alleged trade-mark, but when it claims that 
the meaning of " Shawmut" explains the matter it necessarily concèdes 
that "Cumberland," the name tMiopted by the other mills, may do the 
Sftme. 

There is, of course, no infringement by the défendant if there is no 
valid trade-mark in the letters "LL." It was, however, urged in argu- 
ment that, in the absence of a légal trade-mark to be protected, still the 
complainant was entitled to relief on the ground that its label, or a dis-^ 
tinctive part thereof, was being similated by défendant so as to impose 
its goods upon the public as those of complainant; that défendant'» use 
of sàid letters amounted to unfair compétition in trade; and that the 
public was thereby imposed on, and the complainant defrauded out of 
its just and reasonable profits. It is well settled thata party may, under 
certain circuinstances, be restrained from using another's label, which do 
not rise to the rank of trade-marks. No one has a right to represent his 
goods as the goods manufactured by another. To do this by using an- 
other's labels is actionable. But the facts of this case warrant no such 
finding against the défendant, who has been guilty of no fraudulent in- 
tent, and has in no way either deceived the public or defrauded the com- 
plainant. 

Upon the whole case the court is clearly of the opinion that complain- 
ant has no légal trade-mark in the letters "LL," that it is not entitled ta 
the relief sought by its bill, and that its said bill should be dismissed 
with costs. It is accordingly so ordered and decreed. 
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Brady V. Stillman, impleaded, etc. 

{Circuit Court, B. D. New York. August 10, 1887) 

1. Principal ahb Agekt— Action fob Commission— Pleadeng—Avekment op 

TiTLK. 

A complaint in an action at law set oat that the défendants "represented 
to the plaintifE that they were the owners of Fort Brown réservation, in 
Texas-," that they duly authorlzed him to represent them in negotiations with 
the gênerai government for the adjustment of thelrclâims against the United 
States, arising ont of the taking and use of the réservation by it, and in that 
connection to sell the propèrty, if need be, — agreeing to pay him for his 
services a commission on what was actually collected; that, through his ,ex- 
ertious, a bill was introduced in congress, which was passed, appiropriating 
money for the purchase of the réservation, upon a complète title being made 
to the United states: and that the défendants bad refused and neglected to 
ebtain the money by their refusai to exécute the necessary papers to convey 
a title, and that such refusai was owing to a privale dispute among them- 
BelveS, and that the non-collection of the money was whoUy owing to their de- 
fault. Eeld, on demurrer, that the complaint sufflciently sets out the présent 
ability of the défendants to exécute the necessary papers, their power to eb- 
tain the money, and their refusai to coUect it. A positive averment that they 
had a good title is not also necessary. 
a. Bame — Bbparatb Cotjkts. 

Thç third count of same déclaration was to the èflect that, ftfter thé pas- 
sage of the act authorizing the purchase of the réservation, the défendants 
• emidoyed the plaintifE to represent them in respect of certain adverse claims 
maâe by other persons, so as to enable them to obtain the money appropri- 
ated, and agreed to pay him $12,000 out of the amount so appropriated, sxïd that 
they had failed to make such payment, having neglected to coHvey a clear 
title, etc. Held, that the count was bad oii demurrer; the stàtement of the 
cause of action not beiiig complète eithër by itself or by référence to ahy 
other coûnt. 

AtLaw., On demurrer to complaint. 

John P. IMon and H. M. Herman, for plaintifif. 

Thomas G. Shearman, for défendants. 

Shipman, J. This is a demurrer to the complaint in an action at law 
which was originally brought to a state court, and was removed to this 
_oourt. The complaint allèges, in substance — 

"That the défendants represented to the plaintifE that they were the own- 
ers of the Fort Brown réservation, in Texas, occupied for many years by the 
government of the United States, which had refused to pay anything for 
the use and occupation thereof; tliat they requested the plaintifE to render 
services in obtaining compensation from ihe tJnited States for the promises, 
which they represented that they were willing to sell for a reasonable price; 
and that they thereupon delivered to the plaintifE two powers of attorney, the 
substance of which was that they auth.orized the plaintifE to represent them 
in negotiations with the U. S. government for the adjustment of their claims 
against the government, arising out of the taking and use of the Fort Brown 
réservation. That, at the request of the défendants, the plaintifE opened ne- 
gotiations with the secretary of war, and presented the claim to a member of 
congressi who introduced into congress a bill authorizing a settlement of the 
claim, which was referred to a committee, before which the plaintifE attended 
and which reported the bill favorably, and in conséquence congress, in an act 
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iHaklng,appropriations, on March 3, 1885, enacted as follows: «To enable tlie 
secretary of war to acquire a good and vaJid title for tlie United States of the 
Fort Brown réservation, * * * the sum of one iiundred and sixty tliou- 
sand dollars: provided, tliat no part of this sum shall be paid until a complète 
title is vested in the United States.' That, just before' the passage of this 
act, the plaintiff and the défendant entered into a contract in regard to his com- 
pensation for services, which contract is contained in the following extract 
from a letter of the défendant Stillman's counsel: 

" ' He is, however, willing, in case you see fit, and write him or myself ac- 
cordingly, to give for ail services connected w:ith the Fort Brown property, 
up to the time that the présent session of congress shall close, commissions 
on such sum as may be by him actually coUected under any act which be- 
comes a law at this session, on the following basis: ' 

10 per cent, on - - - $150,000 or less, $15,000 or less. 

50 ' thenext • - 10,000 " " 5,000 " " 

100 ' " « . . 10,000 " " 10,000 " " 



$170,000 " ". $30,000 " " 
60 " " " - any sum so oollected in excess of $170,000. 

"'The parties interested in the property are under no circumstances to 
receive less than the net sum of $135,000 cash.'" 

The complaint further allèges as follows: 

"Plaintiff states that after the passage of the saîd act the défendants, and 
each of them, hâve ref used to exécute, and cause to be executed, the neeessary 
papers to convey to and vest in the United States the title to the said property, 
thpugh often requested so to do by the plaintiff, and although a reasonable 
time for so doing has long since elapsed- PlaintlfE states that it is no fault 
of his, and that it is whoUy through the fault and neglect of the défendants, 
and in conséquence of their violation of their promise to him, and their duty 
towards him, that the said money has not been actually colleeted from the 
United States; it being in the power of the défendants, at any time, by exe- 
cuting a complète title to the United States, to obtain said money, Plaintiff 
is informed by the said défendants that they hâve fallen into some private 
dispute among themselves as to their respective rights in and to the said prop- 
erty, and in respect of other transactions, by reason of which the défendants 
refuse to make the neeessary conveyances of said property to the United States, 
in order to obtain the said sum of money appropriated therefor, 

"As a second cause of action, the plaintiff repeats ail the foregoing alléga- 
tions, and adds that, if aa express contract is not binding upon the défend- 
ants, the plaintifl's services were reasonably worth twenty thousand dollars, 

"For a third cause of action, the plaintiff allèges that after the passage of 
the act of March 3, 1885, the défendants employed the plaintiff to represent 
them, and to render services in respect of certain adverse claims made by other 
persons, so as to enable the défendants to obtain money appropriated by con- 
gress; which services the plaintiff rendered, for which the défendants agreed 
to pay the plaintiff twedve thousand dollars out of the amount so appropri- 
ated; but they hâve not paid any part thereof , having neglected to make ' the 
proper conveyances to vest the said property in the United States, and obtain 
payment of the said money.' Only so much of the flrst cause of action is re- 
ferred to in the second cause of action as relates to the failure on the part of 
défendants to make a eonveyance to the United States, 

"For a fourth cause of action, the plaintiff repeats ail the foregoing alléga- 
tions, and allèges that the services rendered by him, as stated in the third 
cause of action, were reasonably worth twelve thousand dollars." 
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In each of thèse alleged causes of action the défendant Stillman de- 
murs, upon the ground that the same does not state facts sufficient to 
constitute a cause of action. 

The principal objection to the first, second, and fourth counts is that 
it appeàrs from the written contract, which is a part of the com plaint, 
that the comrbissions and the fées for services wére to be paid upon and 
from such sum as should be actually collected by the défendant under 
the act; that the complaint shows upon its face that no money has ever 
been collected;. and that the plaintiff's reliance for a recovery is the un- 
warranted refusai of the défendants to convey the title to the United 
States, and thereupon to receive the anaount which was appropriated by 
the act; but that this averment is insufficient to lay the foundation for a 
recovery, because it is not made to appear that the défendants had any 
title to the property, much less a good and valid title. 

The défendant does not deny that he cannot insist upon the non-per- 
formance of a condition précèdent, when such non-performance has been 
caused by his own improper act, {Williama v. Bank of U. S., 2 Pet. 96; 
Risley v. Smith, 64 N. Y. 576,) but hesays that nb money could be paid 
or received unless the United States acquired a good title, and that the 
complaint does not show that the défendants were able to give such a 
title. It is true that the allégation that the défendants represented them- 
selves to be the owners of, or interested in, the property, does not aver 
ownership, and it is true that the complaint does not contain a positive, 
affirmative allégation that the défendants are vestëd with a good and valid 
title to the land; but there is a sufficiently clear statement in the com- 
plaint that the défendants haVe the présent ability to coUect the money, 
and are willfully refusing to do so, and that the non-reception of the 
money is entirely owing to their default. It is alleged that they hâve 
refused to exécute the necessary papers "to convey to and vest in the 
United States the title to said property; and that it is whoUy through 
their fault and neglect that the money has not been collected; and that 
it is in their power, at any time, by executing a complète title, to obtain 
the money, and that he is informed by them that a private dispute is the 
cause of their refusai to make the conveyances which are necessary to 
obtain the appropriation. Thèse averments sufficiently state the présent 
ability of the défendants to exécute the necessary papers, and that it is 
in their power to obtain the money and that they refuse to coUect it. A 
positive averment that they bave a good and valid title is not necessary 
in addition to the averments which are contained in the complaint. 

The third count seems to be defective in the foUowing particular: 
Whereas, the statement of each cause of action should be separate, and 
the requisite facts pertaining to each cause should be stated, either ex- 
pressly or by référence to some other count wherein they are éxpressly 
alleged, the third count allèges nothing, either directly, or by référence 
to any other count, in regard to the connection of the défendants with 
the Fort Brown réservation, or in regard to the act of congress relating 
thereto. It is necessary, in order that this count may be complète in 
itself, to restate the averments in regard to the connection of the défend- 
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antis with ïhe Fort Brown réservation, and in regard to the act of con- 
gressy either at length, or by référence to the averments in the first count, 
BO that the third count can be a complète statement of the plaintifif'a 
case, instéad of, as at présent, an incomplète and imperfect statement of 
it. Sindair v. Mtch, 3 E. D. Smith, 677. 

The donurrer to the third cause of action is sustained, with leave to 
the plaintlËf to amend, without costs. 



In re Coy. 
{Circuit Court, D. Inâiana. 3\i\j 16, 1887.) 

1. BlBCTIOIÎS— ÎNSPBCTORS— CUSTODT OF PaPKES— CeIMINÀI OFFENSE. 

The statutes of Indiana relating to an élection at which a représentative in 
congressis voted for, (Rev. Bt. lool, c. 56,) impose upon an inspector who re^ 
ceives the cprtiflcate, tally-sheet, and poU-list of such an élection the "duty* 
of safely keeping them in his own cùstody until they are delivered orreturned 
to the board of canvassers; and the violation of such duty being an offense 
against the «eneral government, 'within Rev. St. U. S. § 5515, any one who 
conspires with others to bring about such violation, or procures it nimself, is 
guilty of offenses against the United States, under Rev. 8t. U. B. §§ 5440, 5511, 
for which he is amenableto the jurlsdiction of the district court. 

2. Samb— Ikdictmbnt. 

It being the duty of an inspector of a gênerai élection in Indiana, at which 
a member of congress is voted for, tôt to part witi the certiflcate deposited 
with him for safe-keeping until he delivers or returns it to the board of can- 
vassers, the oSenaedenounced by Rev. St. U. 8. g 5515, is completed, so far as 
the United States is ooncemed, fts.spon as he parts with such certiflcate to a 
persOn not eiititled to reôeive it; «nd an indictment ufader Rev. St. U. 8. § 
5511, heed not set outthe précise nature of the altérations made in such cer- 
tiflcate by suqh person, nor aver that they were designed to affect, or did in 
fact affect, the resdlt of the élection for représentative in congress. 

S. Bamh— PowBBs OF Congress— Offenses— State Officials. 

Under Const. U. S. art. 1, g 4, investing congress with power to make régu- 
lations as to the time and manner of holding élections for représentatives in 
congress, or to alter such régulations as the state may_ prescribe, it is compé- 
tent for congress to require that state offlcers of élections at which such rep- 
résentatives are voted for shall perf orm the duties imposed by the state in 
regard to such élections, and to déclare a f ailure to do so an offense against 
the United States. 

4 Statutes- Construction of Pénal Statute— Intention of Law-Makers. 

In giving effect to the rule that pénal statutes must be strictly construed, 

the court must not disregard the kindred rule that the intention of the law» 

maker, to be gathered from the worcjs employed, governs in the construction 

of ail statutes. 

On Pétition for Habeas Corpus, 

Harlan, Justice. The petitioner, Coy, is in custody under process 
based upon two indictments in the district courtof the United States for 
the district of Indiana. He claims that that with which he is charged, 
if crimes at ail, are crimes against the state, and not against the United 
States; consequently, that the district Court is without jurisdiction to 
proceed against him. If this contention be sound, the prisoner is enti- 
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tied lo be disoharged, (Ex parte Lange, 18 Wàll. 163; Ex parte Rowhxnd, 
104 U. S. 604; Ex parte Msk, 113 U. S. 718, 5 Sup. Ct. Rep. 724;) oth- 
erwise he must be rémanded to the custody of the proper officer to be 
tried for the offenses charged. 

One of the indictments is under section 5440, Rev. St., 'which pro- 
vides that "if two or more persons conspire either to commit any offense 
against the United States, or to defraud the United States in any man- 
aer or for any purpose, and one or more of such parties do any act to ef- 
fect the object of the conspiracy, ail the parties tosuch conspiracy shall 
be liable to a penalty of not more than ten thousand dollars, or to im- 
prisonment for not more than tWo years, or to both fine and imprison- 
ment, in the discrétion of the court." 21 St. 4; Rev. St. Supp. 484. 
The first count of that indictment charges that Samuel E. Perkins, Sim- 
eon Goy, Henry Spaaû, John H. Councilman, Charles N. Metcalf, John 
E. Sullivan, Albert T. Beck, George W. Budd, Stephen Mattler, Will- 
iam F, A. Bernhamer, and John L. Reardon did "conspire, confederate, 
and agrée together, between and among themselveS, to commit an offense 
against the United States, and did then and there, unlawfuUy, know- 
ingly, and feloniously, then and there conspire, combine, confederate, 
and agrée together, between and among themselves, to induce, aid, coun- 
sel, procure, and ad vise one Allen Hisey to unlawfuUy neglect and omit 
to perform a duty required and imposed by the laws of the state of In- 
diana relating to and affecting a certain élection had and held at and in 
the county of Marion, in the state and district of Indiana, and at the 
Second precinct of the Thirteenth ward of the city of Indianapolis, in 
the county of Marion aforesaid, on the second day of November, A. D. 
1886, pursuant to law, at which élection a représentative in congress for 
the Seventh congressional district of Indiana was voted for, to-wit: To 
unlawfuUy neglect and omit to safely keep in bis possession and custody 
the tally papers, poll-lists, and certificates of said élection at said pre- 
cinct; he, the said AUen Hisey, being then and there an officer of said 
élection, to-wit, an inspecter of said élection at the Second precinct of 
the Thirteenth ward of the city of Indianapolis aforesaid, having been 
thereto duly appointed, and having duly qualified under the laws of the 
state of Indiana, and acting.as such inspecter; and that, to effect the ob- 
ject of said conspiracy, the said Samuel E. Perkins then and there, after 
one of the tally papers and one of the poU-lists of said élection at said 
precinct, and the certificate of the number of votes each person had re- 
ceived ât said élection at said precinct, designatii^ the office, signed by 
the board of judges of said élection at said precinct, had been deposited 
with him, the said Allen Hisey, as inspecter as aforesaid, and that after 
he, the said Allen Hisey, had received the said tally paper, poU-list, and 
certificate aforesaid, for the purpose of returning the same to the board 
of canvassers of said élection for the county of Marion aforesaid, he, the 
said Samuel E. Perkins, did then and there, by unlawfuUy and felo- 
niously counsding and advising him, the said Allen Hisey, so to do, 
and by other unlawful means, to the grand jurors aforesaid unknown, 
unlawfuUy used to effect the same unlawful purpose, unlawfuUy induced 
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and pi'ocured him, Ihe said Allen Hisey, to unlawfully omit and neglect 
to safely keep said tally paper, poli-list, and certificate in the possession 
and custody of him, the said Allen Hisey, as inspecter as aforesaid, and 
by said unlawful means induced and procured said Allen Hisey, as in- 
spector as aforesaid, to surrender and deliver to and into the possession 
of the said Samuel E. Perkins. and permit him, the said Samuel E. Per- 
kins, to take and hâve the possession and custody of said tally paper, 
poll-list, and certificate, and the said tally paper to then and there un- 
lawfully mutilate, alter, forge, and change, before the said tally paper, 
poll-list, and certificate had been returned to and canvassed and esti- 
mated by the board of canvassers of the said élection of the county of 
Marion aforesaid, he, the said Samuel E. Perkins, not being then and 
there an officer of said élection, and not then and there being a person 
authorized by the laws of the state of Indiana to hâve possession and 
custody of said tally paper, poll-list, and certificate aforesaid, — contrary 
to the form of thestatute of the United States, and against the peace and 
dignity of the United States of America." The second count charges 
the défendants with having committed a like offense in respect to the 
same élection in the Second precinct of the Twenty-third ward of In- 
dianapolis; and the third count charges them with having committed a 
like offense in respect to the élection in the Second precinct of the Tenth 
ward. 

The other indictment is against Coy alone. It charges him with hav- 
ing unlawfully and feloniously advised, induced, and procured the in- 
specter at said élection in the Third precinct of the Thirteenth ward — 
with whom was déposited the poll-list, tally paper, and certificate of the 
élection — to neglect and omit the performance of the duty, imposed by 
law, of safely keeping said documents in his possession until delivered 
to the board of canvassers, and to surrender them to Perkins, by whom 
they were altered and mutilated. 

Under what circumstances is the failure, neglect, or refusai of an offi- 
cer of an élection, at which a représentative in congress is voted for, to 
perform a duty imposed upon him, as such ofBcer, by the law of the 
state, an offense against the United States? 

By section 6511, Rev. St. U. S., it is provided that "if, at any élec- 
tion, for représentative or delegate in congress, any person * * * in- 
terfères in any manner with any officer of such élection in the discharge 
of his duties; or by any such means, or other unlawful means, induces 
any ofiicer of an élection, or officer whose duty it is to ascertain, announce, 
or déclare the resuit of any such élection, or give or make any certificate, 
document, or évidence in relation thereto, to violate or refuse to comply 
with his duty or any law regulating the same; * * * or aids, coun- 
sels, procures,, or advises any such * * * officer to do any act 
hereby made a crime, or omit to do any duty the omission of which is 
hereby made a crime, or attempt to do so, — he shall be punished," etc. 

That the persons mentioned in the various counts of the indictment 
for eonspiracy as inspectors of élection were lawfuUy in the discharge of 
the functions appertaining to that position is conceded in argument, and 
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is aptly alleged in Ihe indîctment. It is also conceded, and, if it were 
not, it is dear, from the statutes of the state, to be hereafter examined, 
that they were under a duty to give or make a certificate, document, or 
évidence in relation to the élection in their respective precincts. Each 
inspecter, at such élection, who violated or refused to comply with Lis 
duty, or any law regulating the same, as well as every one who aided, 
counseled, procured, or advised him to violate, refuse, or omit to per- 
form his duty, were, according to the express words of this section, 
guilty of a crime. It is equally clear, in the other case, that the peti- 
tioner, Coy, committed a crime, if he aided, counseled, procured, or ad- 
vised an inspector, at such élection, to violate or to refuse or omit to 
comply with his duty or any law regulating the same. 

By section 5515 it is provided: "Every officer of an élection at which 
any représentative or delegate in congress is voted for, whether such of- 
ficer of élection be appoitited or created by or under any law or au*hor- 
ity of the United States, or by or under any state, territorial, district, or 
municipal law or authority, who neglects or refuses to perform any duty 
in regard to such élection required of him by any law of the United 
States, or of any state or territory thereof; or who violâtes any duty so 
imposed; or who knowingly does any acts thereby unauthorized, with 
intent to affect any such élection or the resuit thereof; * * * ghaH 
be punished as prescribed in section 5511." Rev. St. Supp. 142. 

Observe, "intent" is not made an élément in determining the exist- 
ence of the offenses specified in that section, except in those cases where 
the offender knowingly does an act "unauthorized" by the law of the 
United States, or by the law of the state or territory under whose sanc- 
tion he exercises the functions of an officer of élection. His neglect 
or refusai to perform a duty required by law in regard to an, élection, at 
wMch a représentative in congress is voted for, is made by this section an 
offense against the United States, aîthough such non-performance of 
duty is without an evil intent; while the doing of an act simply "un- 
authorized" by law is not punishable unless donc with an intent to af- 
fect the élection or the resuit thereof. Whether that distinction is justi- 
fied by çound public policy was for the law-making department of the 
government to détermine. It was well said by the court — commenting 
on section 5515 — in V. S. v. Jackson, 25 Fed. Rep. 550: 

"Congress seeks by this statute to guard the élection of members of congress 
against any possible unfairness, by compelling, under its pains and peualties, 
every one concerned in holding tlie élection to a strict and scrupulous observ- 
ance of every duty devolved upon him while soengaged. * * * The evil 
intent consists in disobedience to the law. The législature has the power to 
adjudge, and does adjudge, that the doing of the tbing is not for the public 
good; and whether its Judgment be wise or unwise, it is always binding on 
the citizen, and the doing of it is a crime. This is particularly so with référ- 
ence to that class of statutes imposing duties on publie officiais in the exercise 
of their public functions. The command of the législative will must be obeyed, 
and disobedience ia a crime, and may be punished as such." 

I proceed to inquire whether the alleged surrender of the certifi- 
cate, tally paper, and poU-list was a violation of any duty imposed 
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apon the îlispector as an officer of the élection ât Whîch à représentative 
in congress was voted for. If it was, it folio ws, in view of the plain 
words of the statute, that he committed an offense against the United 
States; consequently, those who conspired to induce or procure, and any 
one who àdvised, counseled, induced, or procured, him to negleçt or vio- 
late his duty, by surrendering the élection papers to Perkins, also com- 
mitted an offense against the United States. 

The dùties imposed by the laws of the state upou inspectors at an 
élection, at which a représentative in congress is voted for, are set forth 
in chapter 56 of the Revised Statutes of the state of 1881. 

Township trustées, by virtue of their oflBce, are inspectors of élection 
in the precincts in which they réside. Prior to the opening of the poils, 
they appoint two judges, of différent political parties, who, with thein- 
spector, constitute a board of élection. Rev. St. Ind. § 4688. The 
judges and the inspecter, before the élection is opened, are required to 
take an oath to support the constitution of the United States and of the 
fitate, and to faithfuUy and impartially discharge the duties assigned by 
law. Id. § 4692. The inspecter is the chairman of the board of élec- 
tion. Id. § 4695. When the poils are closed, it is made the duty of 
iimself and the élection judges to open the ballot-box, and count the 
votes, — the ballots to be taken ont, one by one, by the inspector, "who 
shall open them as he takes them out, and read aloud the name of each 
person printed or written thereon, and the office for which every such 
person is voted. He shall thenhand the ballot to one of the judges, "who 
fihall examine the same, and hand it to the other judge, who shall string 
it on a thread of twine." Id. § 4710. No person can be admitted to 
the room where the counting is done, except the members of the board 
of élection, the sworn clerks, and two voters from each political party 
having candidates to be voted for. Id. § 4711. 

Other sections of the Statutes of Indiana are as follows: 

"Sec. 4712. When the votes shall be counted, the board of judges shall make 
«ut a certificate, under their hands, stating the number of votes each person 
has received, and dcsignating the ofl9ce, which number shall be written in 
words; and such certificate, together with one of the lists of voters and one of 
the tally pàpers, shall be deposited witli the inspecter, or with one of the judges 
«elected by the board of judges. 

"Sec. 4713. As soon as the votes are counted, and before the certificate of 
the judges, as prescribed in the foregoing section, is made out, the ballots, 
with one of the lists of voters and one of the tally papers, shall, in the prés- 
ence of the judges and clerks, be carefuUy and securely placedby the inspector, 
in the présence of the judges, in a strong and stout paper envelope or bag, 
which shall then be tightly closed and well sealed with wax by the inspector, 
and shall be delivered by such inspector to the county clerk at the very earli- 
est possible period before or on the Thursday next succeeding said élection ; 
and the inspector shall securely keep said envelope containing the ballots and 
papers therein, and permit no one to open said envelope, or touch or tamper 
with said ballots or papers therein. And upon the deliveiyof such envelope 
to the clerk, said inspector shall take and subscribe an oath, before said clerk, 
that he has securely kept said envelope, and the ballots and papers therein, 
and that, after said envelope had been closed and sealed by him in the prés- 
ence of the judges and clerks, he had not sufifered or permitted any person to 
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break the seal or open said envelope, or touch or tamper wïth said ballot or 
papers, and that no pereon bas broken such seal or opened said envelope to 
bis knowledge; which oath shall be filed in said clerk's oflSce wlth the other 
élection; papers. 

"Sec. 47Î4. ïhe clerk shall securely keep said envelope, so sealed, with the 
ballots and papers therein, in the same condition as it was reeeived by him 
from the inspector.in his office, (unless opened by said inspecter, in the prés- 
ence of the board of cànvassers, as herein provided,) for the period of six 
months. But, when such élection is contested, he shall préserve thein so long 
as such contest is undetermined, subject to the order of the court trying such 
contest. * * * 

"Sec. 4715. The inspeetors of ea.ch township or precinct, or the judges of 
élection to whom the certificates, poll-books, and tally papers shall hâve been 
delivered, as provided for in this act, shall constitute a board of cànvassers, 
who dhaU canvàss and estimate the certificates, poll-lists, and tally papers re- 
turned by eaCh member of said board; for which purpose they shall assemble 
at the court-house, on the Thursday next succeeding such élection^ between 
the hours o| 10 a. m. and 6 o'çlock p. m. 

"Sec. 4716. The members of such board who shall assemble at such time and 
place shall sélect one of their number as chairman, ànd the clerk of the circuit 
court shàil act as their clerk. 

"Sec. 4717. Such board, when organized, shall carefully compare and ex- 
amine the papers intrusted to it, and aggregate and tabulate from them the 
vote of the oounty; a statement of whioh shall be drawn up by the clerk, and 
shall contain the names of the persons voted for, the office, the number of 
votes given in each township and precinct to each person, the number of votes 
given to each in the county, and àlso the aggregate number of votes given, which 
statement shall be signed byeach member of said board; which canvass aheet, 
together with such certificates, poll-books, and tally papers, shall be delivered 
to the clerk, and by him filed in his office. The same shall be preservéd by 
him, open to the inspection of any légal voter of the county or district or 
state." 

■ Thèse statutes hâve been referred to at large, in order to show the 
great care tàken by the state to guard the ballot against fraud, to se- 
cure a correct canvass of the votes cast, and an honest déclaration of 
the resnlt. It appears that the laws of Indiana contain spécial provis- 
ions for the custody of two sets of papers, relating to gênerai élections: 
(1) The bajlote, one of the lists of votera, and one of the tally papers, 
sealed up, in a paper envelope or bag, must be delivered by the inspecter 
into the custody of the county clerk. (2) The certificate prepared by 
the board of judges, showing the number of votes each candidate re- 
eeived, and designating the office, together with one of the lists of voters 
and one of the tally papers, must be "deposited with the inspecter," and 
be returned by him to the board of cànvassers, who meet on the Thurs- 
day succeeding the élection for the purpose of canvassing and estimat- 
ing "the certificates, poll-lists, and tally papers." To the latter papers 
the présent indictments refer, They are the papers wjiich , it is charged, 
were "deposited" with the inspecter by the board of élection, and, after 
being surrendered to Perkins, were forged, altered, and mutilated. 

It will be pbserved that the local statu te does not, in express terms, 
require the inspecter to keep thèse papers in his àctual manual custody, 
during the whole period intervening after they are "deposited" with Mm, 
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and before he retuma them to the bôard of canvasseTS. It îg therefore 
contended tliat the surrehder of them to Perkins was not a violation of 
any duh/ impoaed upon the inspector, and could not be deemed a crime, 
unless done with the intent to affect in some way the resuit of the élec- 
tion for représentative in congress; and that, as it is not charged in the 
indictment that the alleged surrender of the élection papers was with 
such intent, or that the alleged forgeries and altérations in fact afifected 
the resuit of the élection for représentative in congress, it does not ap- 
pear that any offense against the United States was committed. 

In support of thèse positions, counsel for the prisoner invoke the fa- 
miliar rule that pénal statutes are to be construed strictly; that is, for 
the banefit of him against whom the penalty is iiiflicted. Dwar. St. 
634. It is àoubtful whether that rule has any application in the prés- 
ent case; for the statutes of Indiana, to which we hâve referred, merely 
regulate the conduct of gênerai élections in that state, and define the du- 
ties of the officers of such élections. Let it, however, be conceded, for 
the purposès of this case, that, in determining whether the prisoner has 
committed a crime, the statutes of Indiana and the statutes of the United 
States relating to the élection of représentatives in congress, taken as a 
whole, should be interpreted as pénal statutes, strictly, and not as remé- 
diai enactments, to be liberally construed in orderto suppress the frauda 
and public wrongs against which they are direeted. Tayhr v. Î7. «S., 3 
How. 210; U. S. y. HartwéU, 6 Wall. 385. Still, the inquiry remains 
as to the intent with which the législative departinent enacted thèse 
laws. In giving effect to the rule that penaL statutes must be strictly 
construed, the court must not disregard the kindred rule, that the inten- 
tion of the law-maker, to be gathered from the words employed, governs 
in the construction of ail statutes. It was said by the suprême court ot 
the United States, speaking by Chief Justice Marshall, in U. S. v. 
WUiberger, 5 Wheat. 76, 95, that, "though pénal laws are to be construed 
strictly, they are not to be construed so strictly as to defeat the obvioua 
intention of the législature. The maxim is not tb be so applied as to 
narrow the words of the statute to the exclusion of cases which those 
words in their ordinary acceptation, or in that sensé in which the légis- 
lature had obviously used them, would comprehend." So, in U. S. v. 
Morris, 14 Pet. 464, 475, Chief Justice Taney, speaking for the court, 
said: "In expounding a pénal statute, the court certainly will not ex- 
tend it beyond the plain meaning of its words; for it has been long and 
well settled that such statutes must be construed strictly. YeH the évi- 
dent intention of the législature ought not to be defeated by a forced 
and overstrict construction." See, also, Aniericam, Fur Oo. v. U. S., 2 
Pet. 358, 367. 

Giving to the prisoner the full benefit of the rule of interprétation in- 
voked in his behalf, — leaning to the side of mercy where the liberty of 
the citizen is involved, — I entertain no doubt that the statutes of Indiana, 
fairly construed, impose upon an inspector who reçoives the certificate, 
tally-sheet, and poll-list of a gênerai élection, the duty of safely keeping 
them in his own cuatody until they are delivered or returned to the board 
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of canvassers. The requirement that they shall be "deposited" with 
him, and that the board of canvassers, of which he is ex, officio a member, 
sball "canvass and estimate the certificates, poU-lists, and tally papers 
retumed by each. member of said board," is inconsistent with the idea that he 
may, prior to the assembling of the board of canvassers, voluntarily sur- 
rend er thèse important papers into the hands of others. I say important 
papers, because, upon examining the statutes and the décisions of the 
suprême court of Indiana, it will be found that although, in contested 
élection cases, the ballots, lists of voters, and tally papers, sealed up 
and delivered to the county clerk, are primary and conclusive évidence 
of the resuit of the élection, (^Reynolds v. State, 61 Ind. 392, 422, et seq.,') 
the papers "deposited" with the inspector constitute the basis upon which 
rests the officiai déclaration, in the first instance, of the resuit of aU élec- 
tions in the state. Moore v. Keader, 59 Ind. 152. The élection of memr 
bers of the state législature, governor, représentatives in congress, and 
electors for président and vice-président ail rest upon the papers so de-; 
posited with inspectors. Rev, St. Ind. §§ 4717, 4718, 4721 , 4723, 4724, 
4726-4729. It is inconceivable that any inspector could suppose it to 
be consistent with bis duty to part with thèse papers in advance of bis 
meeting bis coUeagues of the board of canvassers. They are deposited 
with him as an ofScer of the law, acting under the sanction of an oath. 
The Word "deposited" implies that the depositary must safely keep thèse 
papers in bis own custody nntil he surrenders them to the board whose 
duty it is to canvass the returns, and certify the resuit of the élection. 
While he may not be responsible for their absolute safety, in every case, 
he is under a solemn duty to guard them with diligence, proportioned 
to their value^ and to the danger that might come to the public from their 
loss or mutilation. He holds them in trust for the public; and bis duty 
to retain them in bis own exclusive custody is quite as clearly defined as 
if the statute had so declared in express words. If he voluntarily parts 
with them before they are retumed to the board of canvassers, they are 
no longer "deposited" with him. Any other construction would defeat 
the obvions intention of the législature, and shock the common sensé of 
every one interpreting thèse statutory provisions in the light of the ordi- 
nary meaning of the words used. 

It is said that the inspector would not violate bis duty by depositing 
thèse papers, after they were received by him, in some bank for safe- 
keeping; consequently, it is contended, he need not always bave tlliem 
in his actual manual custody. Tkis might dépend upon the modi of 
the deposit. If they were placed ib a box in the bank vault, and he 
alone had access to that box, they might, in such a case, be regarded 
as in his actual custody. Other cases might be supposed in which his 
duty to hold the papers might not be violated by the particular mode 
adopted for their préservation. But no case of doubtful character is now 
before us. The spécifie charge in the indictment is that the inspector 
unlawfully surrendered the papers to Perkins, who had no right, under 
the law, to their custody, and that he was induced to do so by Coy in 
one case, and in the other case by Coy and his confederates. 
v.31P.no.l3— 51 
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It was also said, in argument, that the indictments do not state that 
the crimes charged were eommitted in relation to or at an élection for 
représentative in congress. Counsel overlook the fact that in one case 
the accused are charged with aconspiracy to procure and induce, and in 
the other case that Coy procured and induced, the inspecter to unlawfully 
neglect and omit to perform a duty required by the laws of the state "re- 
lating to and affecting a certain élection had and hdd * * * on the 
second day of November, 1886, purmant to lato, at which élection a repré- 
sentative in congress for the Seventh congressional district of Indiana 
was voted for," etc. I know judicially that such an élection was author- 
ized by law to be held; and I must take judicial knowledge, of what 
every one knows, that such an élection was, in fact, held at the tim© 
and place specified in the indictment. The gênerai averment that the 
élection was held on the day âxed by statute, and "pursuant to law," ia 
sufiSicient to show that it was one at which a représentative in congress 
could be legally voted for. 

But it is eamestly insisted that the certificate made by the board of 
élection, showing the number of votes received by each person, and "des- 
ignating the office," is to be deemed a separate document in respect to 
each candidate voted for, — or, at least that it was one document so far 
asit related to candidates for state offices, and a différent document or 
paper so far as it related to the élection held for représentative in con- 
gress; and thât, in the absence of a spécifie averment in the indictment 
showing the surrender of the documents in question to Perkins to hâve 
, been procured in one case by the prisoner, and in the other case by him 
and his co-defendants, with direct référence to the voté for représenta- 
tive in congress, the district court must be held to be without jurisdic- 
tion to proceed; in other words, that the mère surrender, by the in- 
specter to Perkins, of the certificate and other documents deposited with 
him, — ^nothing else appearing, — ^is not, and could not legally be made, 
an offense against the United States. 

In thèse views I do not concur. It was conceded in argument, and it 
may be inferred from the statutes, that the certificate in question was, in 
fact, one paper, in that it stated the resuit of the élection as to each can- 
didate. So, also, as to the copy of the tally paper and poU-list placed in 
the hands of the inspecter. They were none the less documents in regard 
to an élection for représentative in congress because they also showed the 
number of votes cast at the same poils for state ofiicers. And we hâve 
seen that the inspecter was under a duty, imposed by law, te keep them 
in his custody until returned to the board of canvassers; and that, by 
Eev. St. U. S. , the inspecter, at an élection at which a représentative in con- 
gress is voted for, is guilty of a crime against the United States if he neg- 
lects or refuses te perform, or violâtes, any dutyiraposeà upon or required 
of him, "in regard to such élection," by any law of the United States, or 
of the state in which such élection is held. It is not difficult to under- 
stand the reasons which induced the state to require the certificate, and 
one copy each of the poll-list and tally paper, to be deposited with and 
eafely kept by the inspecter until returned by him to the board of can- 
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vassers. If mutilated or ohanged before they reâched that board, their 
value as légal évidence in regard to the élection both for state and na- 
tional officers might be impaired or destroyed. If skiUfully altered by 
bad men, the will of the people, as expressed at the poils, might be de- 
feated. Common prudence, therefore, suggested the necessity of guard- 
ing against every possibility of such mutilation or altération. To that 
end, thèse papers were required to be "deposited" with the inspecter as 
soon as the vote was counted by the judges of the élection. In holding 
them, prior to their being returned to the board of canvassers, that offi- 
cer represented both the state and the United States. The national and 
state govemments were alike interested in the faitbful discharge of bis 
duty as a public depositary. The documents intrusted to him in that 
capacity may be said to hâve been the joint property of the two govem- 
ments. To part with them was a violation of his duty to the state, and 
therefore a crime against the United States, because they related to an 
élection for représentative in congress, and because his neglect or refusai 
to perform, or his violation of, a duty imposed upon him by law, "in 
regard to such élection," is made, by the express words of the act of con- 
gress, an offense against the United States, punishable by fine or impris- 
onment, or both, In order to obtain an honest canvassof the votes cast 
at an élection for représentative in congress, that which the state makes 
the inspector's duty to her, in respect to documents relating to the élec- 
tion, is made, by the act of congress, a duty to the United States. It 
is, consequently, not necessary to set out in the indictment the précise 
nature of the altérations made by Perkins, nor aver that they were de- 
signed to affect, or in fact affected, the resuit of the élection for représent- 
ative in congress. As the papers in question related to the élection for rep- 
résentative in congress, — although containing évidence as to the élection 
for state officers, — the mère surrender of them to Perkins by the inspecter, 
în violation of the duty imposed upon him by law, constituted an of- 
fense against the United States, without référence to the nature of the 
alleged altérations or forgeries. The offense of the inspecter was com- 
plète the moment he surrendered the papers to Perkins; ajid, when the 
latter received them, the offense of the prisoner in the one case, and the 
offense of the prisoner and his co-conspirators in the other case, were 
also complète. 

The authority of congress to enact the statutes to which référence bas 
been made, is no longer an open question in the courts of the Union. 
Such législation is autherized by that provision of the constitution which 
invests congress with power to make régulations as to the time and man- 
ner of holding élections for représentatives in congress, or to alter such 
régulations as the state prescribes. Article 1, § 4. The requirement 
that officers of élections, at which such représentatives are veted for, 
shall perform the duties imposed by the state in regard to such élec- 
tions, is the same, in légal effect, as if congress had, in the first instance, 
and by direct législation, imposed those duties upon those officers. It 
would be extraordihary indeed if the nation could not prescribe penal- 
ties for the non-performance of duties, in regard to élections for repre- 
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senfatives in congress, by those exercîsing the functions of officers at such 
élections. It is immaterial that such officers are appointed by the state. 
When supervising élections for représentatives in congress, they ean be 
reached by the power of the United States, and punished for neglect of 
the duties they assume to discharge. Thèse views are sustained by the 
elaborate judgments of the suprême court of the United States in Ex parte 
Siebold, 100 U. S. 375; Ex parte Olarke, Id. 399; and Ex parte Yar- 
brough,110 U.S. 651, 4 Sup. Gt. Rep. 152,— in which the power of con- 
gress, either by direct législation, or by adopting the régulations estab- 
lished by the state, to secure the integrity and freedom of élections, at 
which représentatives in congreâs are chosen, is placed upon grounds 
that cannot be shaken. Those cases cover the whole field of, argument. 
I am of opinion that the district court of the United States bas juris- 
diction to proceed under thèse indictments. The application for the 
discharge of the prisoner must therefore be denied. It is so ordered. 



United States v. Buckley and others. 
(Diatriet Cowi, N. D. Califomia. August 2, 1887.) 

1. Sbambn— Dbsbktion— CoASTtNQ Vbssels — Construction of Statutbs. 

The act of congress of June 9, 1874, provides " that none of the provisions of 
the act eutitled ' An act to authorize the appointment of shipping commis- 
sioners,' etc., approved June 17, 1873, shall apply to sail or steam vessels en- 
gaged in the ' coastwise trade,* except the coastwise trade between the At- 
lantic and Pacific coasts, " etc. Èeld, that the efifect of the act was to repeal, 
with the exceptions indicated, not only such provisions of the act of 1873 as 
applled distinctively to vessels eo nomine, but also the other provisions relating 
to masters and owners, and their duties, and to seamen and apprentices, and 
their discipline; and that seameri deserting from a coàsting vessel plying be- 
tween différent Califomia ports were not liable to information therefor. 
S. Statutbs— Repeal— Révision — Shipping Commissionbhs. 

Under the act of congress of June 32, 1874, providing that the Revised Stat- 
utes should take efleçt as of December 1, 1873; and Rev. St. § 5601, declaring 
thàt acts paésed since that date should, "so far as they vary from or conflict 
with any provision contained in said Re vision, hâve effect as subséquent stat- 
utes, and as repealing any portion of the Revision inconsistent therewith, "— 
80 much of the act of June 7, 1873, entitled "An act to authorize the appoint- 
ment of shipping commissioners, " as is re-enacted in title 53, Rev. St., is re- 
pealed by the act of June 9. 1874. 

Information for Désertion from a Coasting Vessel. On demurrer. 
George W. Towle, spécial counsel on behalf of the United States. 
H. W. Hutton, for défendants. 

HoFFMAN, J. The information in this case charges the défendants 
with désertion from the steam-ship Queen of the Pacific, a coasting ves- 
sel plying between this port and San Diego, a port in this state. The 
offense is made punishable by section 51 of the act of June 7, 1872, and 
aJso by section 4596, Rev. St. 
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The information is demurreçl to, on the ground that those provisions 
are repealed by the act of June 9, 1874, (18 St. 64.) That act pro- 
vides "t/iat none of the provisions of the act eptitled 'An act to authori,ze 
the appointment of shipping commissioners,' [giving the title of the act,] 
approved June 7, 1872, shall apply to sail or steam vessels engaged in the 
'coastwise trade,' except the coastiyise trade betwe^n the Atlantic and 
Pacific coasts," etc. The rep.îaining provisions are somewhat obscure; 
but they need not hère be considered, for it is not disputed that the ves- 
sel from which the men are alleged to hâve deserted was engaged in the 
coastwise trade between ports of this state. 

It is contended on the part of the prosecution — Mrat, that the provis- 
ions of title 53, Rev. St., are in force, unaffected by the act of June 9, 
1874; and, second, that that act only affects such, provisions of the orig- 
inal act of June 7, 1872, (re-enacted in title 53, Rev. St.,) as apply dis- 
tinctly to vessek, and that the dther provisions relating to masters and 
owners, and their duties, to seamen and apprentices, and their discipline, 
etc., are unaffected by it. Thèse contentions will be considered in their 
inverse order. 

1. Does the act of 1874 repeal ail the provisions of the act of 1872, 
or only those relating to vessels eo nomine? In determining this question, 
it is proper to ad vert for a moment to the previous législation on the sub- 
. ject. 

One of the principal objects of the act of 1872, as indicated by its title, 
was to provide for the shipment of seamen before shipping commissioners, 
a class of officers created by the act. Section 12 provides that the mas- 
ter of every ship bound from a port in the United States to any foreigji 
port, or of any ship of the burden of 75 tons or upward, bound from a 
port on the Atlantic to a port of the Pacific, shall, before she pro.ceeds 
on such voyage, make an agreement, etc. lîie first proviso to this sec- 
tion aUows the master to perform the duties of shipping commissioner 
in respect to his own crew in any customs district, when no shipping 
commissioner has been appointed. The second proviso exempts from 
the requirements of the section masters of vessels, where the seamen 
are entitled to participate in the results or profits of the cruise or voy- 
age, and masters of coastwise and lake-going vessels that touch at for- 
eign ports. Substantially the same provision is contained in the pro- 
viso to section 8. The act of 1873 further exempted from the opéra- 
tion of the twelfth section of the original act masters of vessels engaged 
in trade between the United States and British North American ports, 
or the West India islands, or the republic of Mexico. Such was the 
state of the law prior to the passage of the act of June 9, 1874. As to 
the efiect of this législation, some questions présent themselves. Sec- 
tion 12 of the original a'ct contains minute spécifications as to the con- 
tents of the agreement to be entered into, before the shipping com- 
missioner, between the master and the crew. A form of agreement is 
prescribed, to be foUowed as near as may be, and containing eight sep- 
arate particulars set forth in the section. The first proviso authorizes the 
master, in districts where there is no shipping commissioner, to hi-mélf 
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perform ike duties ofshîpping cotaxàissioneT. The second proviao déclares 
thW the section shall jiot àp'ply to masters of coastwise or lake-going 
Vëfesela that touch at foi'ëigh' ports. The eighth section provides that 
'*nothîhg in this act shall be s^'^onstrued as to prevent the owner, con- 
signée, or inaster of any shîp, excépt euch as are described in section 12 
of this act, ftom performin^ îiimself, so far as the said ships are con- 
cerhed, the duties of shippiing ctimimissioner under this act." The act 
of 1873 îùtther extended thé ërsteniption from the opération of section 
12 to ihasters bf vessels enga^èd' ih trade between the United States and 
the British North American possessions, the West India iélands, and the 
republic cif Mexico. 

Was it the effect of this lepslation to exempt the masters of the ex- 
cepted vessels from the opération o/aK the provisions of the twelfth sec- 
tion of the act of 1872, ôr.merely, as toight be inferred from the first 
proviso, tod the langùage of séctibn 8, to allow theni to perform them- 
selveô thé duties of the shîpping' commissioner? If the first view be 
adopted, I find no provi'Sio'h ib' the original act, or the amendments to 
it, which requires him to enter into any agréement whatever in writing 
with- the seamén shippéd où the ëxcepted vesselfe, either as to time of 
service, nature and probable duration of the voyage, raté of wages, ea- 
pacitym which they are togetveiscaleofprovisions'to be served, etc., — 
stipulations which ■would seem to be as essential to the protection of sea- • 
men on the excépted, as on the foreign, voyages. If the other view be 
taken, the master is relieved from the necessity of going before the com- 
missioner with his crew to acknowledge the exécution of the agréement, 
but he is nevertheless requiréd to make it in writing, and containing ail 
the particulars mentioned in section 12. 

Irecur to the question preseritèd in this case. We bave seen that the 
pi'ovisions in the act of 1872, and the amendment of the act of 1873, 
relate exclusively to thé provisions of section 12 of the original act. But 
the act of June 9, 1874, provides that none of the provisions of the act 
of 1872 shall apply to vessels engaged in the coastwise trade, etc. It 
is, as before stated, contended that the provisions a,brogated are only 
those relating éo nomine to vessels. It is to be observed that the act does 
nôt say, "noné of the provisions [of the act of 1872] relating to vessels shall 
apply to coastwise vessels," etc.; but it uses the unrestricted and com- 
prehensive expression, "tiome of the provisions of the act shall apply to 
such vegsels."' It could not have been intend ed merely to relieve the 
specified vessels and their masters from the opération of the twelfth sec- 
tion of the act of 1872, foi- they Were already excépted bj' the terms of 
the act, and by thé provisions of the àct of 1873. Thé act was intended 
to have a broader and iriore compfehensive application. 
' ' In support of the interprétation of the act of 1874, which restricts ita 
application tb those provisions of the act of 1872 relating to vessels, the 
counselYor the prosecution had attempted to show that the provisions 
of the act are susceptible of classification, and may be resolved into pro- 
visions relating to the men and. their duties, to the master and owners, 
and to the vessels themselves. But this classification seems to me im- 
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practi cable, or founded on accidentai phraseology used, rather than on any 
intention to diseiiminate between the différent subjects of the enactment. 
Section 14 providea that, if any master, mate, or other officer shall know- 
ingly receive on board of any merehaht ship any seaman who shall bave 
been engaged orsupplied contrary to tbe provisions of this act, the ship 
shall încur a penalty not excéeding $200. This provision relates to sea- 
men and their shipment. Itàlso relates to the master and bfficers, and 
denounces an offense committed, the penalty for which is imposed on 
the ship. It is impracticable to refer the provision exclusively to either 
of the classes into which the act is claimed to be divided. So, in sec- 
tion 15, it is provided that for certain violations the moMer shall incur a 
penalty, for which penalty the ship shall be held liable. So, in section 
41 the master or owners incur a penalty for not providing a medicine 
chest, etc.; and if the master heglects to serve out lime-juice or vinegar, 
etc., the penalty is imposed on him personally. Section 42 imposes a 
penalty on the master for not keeping on board proper weights, meaa- 
ures, etc. So, by section 46, a penalty is imposed on the master for not 
complying with the provisions of the law as to the effects of deceased 
seamen and apprentices, and the same penalty is imposed on the own- 
ers. The money, wages, and effects of any deceased seaman or appren- 
tice are made recoverable in the same courts, and by the same modes of 
proceeding, by which seamen are enabled to recover wages; thus, it 
would seem, creating a lien upon the vessel. 

From the above citations, it is, I think, apparent that no such sépa- 
ration or classifiraition . of the variaus provisions of the statute can be 
made as counsel suggests. Nor can any reason be conjectured why con- 
gress should bave restricted the législation of 1874 to the repeal of those 
sections alone which relate exclusively to vessels, if such sections can 
be found. If such was the intention of congress, it would bave been 
far more natural to hâve designated by their numbers the sections, or 
parts of sections, intended to be abrogated. Neither can we suppose that 
congress meant to leave the greater part of the statute in force, but mu- 
tilated, and in some respects abortive; for offenses would reraain forbid- 
den and denounced, while ail means of exacting the penalty would be 
taken away. AU the acts on the subject are régulations of commerce. 
If the statute had declared that none of the provisions of the act of 1872 
should apply to commerce carried qn in vessels trading between the ports 
mentione4 in the act, no doubt as to its construction could be enter- 
tained. The language employed is, "none of the provisions [of the act of 
1872] shall be applied to vessek engaged in the coastmse business.'" I think 
the expressions are équivalent. The same conclusion was reached by 
Fox, D. J., in U. S. v. Bain. In the case, Judge Fox holds that the 
effect of the act of 1874 was to strike from the Revised Statutes, and 
from the act of 1872, every provision therein relating to coastwise ves- 
sels, including the provision concerning "crimes and offenses;" and that 
a seaman shipped for a coastwise voyage was not liable to indictment 
for désertion. 6 Fed. Rep. 192. In U. S. v. King, Bruce, J., held 
that the effect of the act of 1874 was to sweep away ail tho pénal pro- 
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visions of the act of 1872, in so far as they applied to vessels in the coast- 
wise trade, with the exceptions named in the repealing act. 23 Fed. 
Rep. 141. See;, also, iScoti V. iJose, 2 Low. Dec. 382. 

2. The objection that the act of 1874 doe^ notrepeal the provisions 
of theRevised gtatutes taken froûi the act of 187'2 can be readily dis- 
posed of. That act of congréss of June 22, 1874, provided that the 
Revised Statutes should take effect as of December 1, 1873 j and by sec- 
tion 5601 it was declared that acts passed since that date should hâve 
full effect as if passed after the enactment of the Revised Statutes, and, 
" so far as such acts vary from or conflict with any provision contained 
in said Révision, they are to baye effect as subséquent statutes, and as 
repealing any portion of the Révision inconsistent therewith." U. S. v. 
Bain, ubisypra. The actreHed on by the défense in this case was pasped 
June 9, 1874. Ittherefore operated to repeal the provisions of the Re- 
vised Statutes taken from the act of 1872. It necessarily described the 
act repealed by its title as it then stood in the statutes; for the Revised 
StEitutes, which re-enacted its provisions, had not been passed. The 
demurrer is sustained. 



United States v. Bonham. 
{DUtrîet Court, D. South OaroUna. August 1, 1887.) 

1. IsTOXicxTnxa Liquors — Business of RBTAiLijsiOr^^AoTS CoNSTircTiifo Of- 

PEUrSB. , 

To constitute the offense of carrying oû the business ol S, retail liquor dealer 
without haTing paid the spécial tax, the accused must hâve procured the 
liquor sold with inlent to retail it, or, having it on hand, formed theintent to 
, retail it, and carried out that intent by one or more acts. It is not enough 
that, having the liquor on hand fOr his own use he let others hâve it as a 
matter of kmdness or neighborly f eeling, although he took money from them 
for the accommodation. 

2. Samb— Sale bt Agent — Wipb and Concubine. 

The presumption that a wife who, on her husband's premises, and in his 
présence, and with his knowlerlge, makes illégal sales at retail of intoxicat- 
ing liquors, does so as his agent, does not attach to such sales so made by a 
woman living with aman as his concubine; and, to authorize the conviction of 
the man for such sales by thé concubine, the jury must be satisfled, from the 
évidence, that she was actiug as the agent of the accused wheu she made the 
sales. 

Indictment for Unlawful Retailing of Liquor. 
Mr. Ymmans, Dist. Atty., for the United States. 
M. L. Bonham, Jr. , for défendant. 

SiMONTON, J., (charging thejtwy.') The défendant is indicted for car- 
rying on -the business of a retail liquor dealer without having paid the 
spécial tax. The govemment hâve introduced three witnesses who swear 
to purchases of distilled spirits at the house of défendant on three dif- 
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ferent occasions. Two of them say that they purchased from Péggy 
Bonham; one of them, that he purchased from defendadt. Peggy Bon- 
ham lives with the défendant. Some of the witnesses say that they 
think she was his wife; others swear that he never married her, and 
that she was his concubine. In orderto conviet the défendant, the jury 
must be satisfied, from the évidence — First, that he sold the liquor as 
chârged. If sales were made'by Peggy Bonham in his présence, and 
■with his knowledge, and Peggy was his agent in doing sp, tïie sales were 
his. If Peggy was his wife, the law will présume that she did this as 
his' agent; if Peggy is not bis wife, then the jury must be satisfied, from 
the évidence, that she was acting as his agent, — the same presumption 
does not arise as would arise were she his wife. State v. GuIMns, 1 Mc- 
Cord, 355; &ty GduncU v. Van Bovm, 2 McCord, 466. Second, if the jury 
find that the sales weré made by défendant himself, ôrby his agent, then 
they must further be satisfied from the évidence that the défendant had 
the liqûOr on hand for the pûrpose pf éélling it at retail. The facts proved 
iiiust indicate that the défendant had procured the, liquor \rith thé in- 
tent to retail it, or, havingit on hand, had formed the intent to retail 
it, and carried out the intent by one or more acts. If the défendant had 
the liquor on hand for his own use, and if he let the witnesses hâve it 
as a matter of kindness, or from neighborly feeling, he cannot be con- 
victed, even if he took money, especially as no gênerai practice has been 
proved. 



Bâte Refigeôatinq Co. v. Gilleti! and others. 
(Circuit Court, D. New Jereey. Angast 9, 1887.) 

1. PÀTBNT8 FOB Inventions— Vacatinq and REnstsTATmo Injttnction— Effbct 

Of FoRBiGN Patent AND LiTiGATioNi 

An injunction granted ùpon rendering an interlocutory de crée for com- 
plainant, in a suit for infringement of appâtent, was dissolved upon its being 
shown that there was a prior foreign patent for the same invention whoBe 
term had expired, and theréby tenninatèd the life of the domestic patent, 
but such order of dissolution was afterwards vacated.by the court byrea- 
Bon of the fact that a court «f the foreign countryhàd, since themakihgof 
such order, declared the foreign p&tent void aJ inilio. SuCh decree of the for- 
eign court, declaring the foreign patent void, havingafterwards been vacated 
by the same court on the ground that it was obtained by collusion, held that 
the order dissolving the injunction should now be reinstated. 

2. Same— FoLLOwiNG Fcbmek Décision in Case. 

Upon a hearing on pétition for such reinstatement before a judge other 
than the one who origmally ordered the dissolution of the injunction, held, 
that the décision of the former judge, holding that the provision of ïlev. St. 
U. 8. § 4887, that "every patent granted for an invention which has been pre- 
viously patented in a foreign countrjy ahall be se liûiited as to expire at the 
same time with the foreign patent, includes foreign patents granted pend- 
ing the application for the domèstic patent, should be followed, without coli- 
sidering the question de riovo; the question being at least a doubtful one, and 
the former décision having been followed in other circuits. 
8. Samb-^Fokbign Patent — Takino Efkbct^Tbkm op. ,, ^ 

A Canadian patent takes effect froin its date, although the delivery of'it to 
the patentée is postponed On accouht of hiS neglect to flle a model as re- 
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quired by law; and the term for which it is originally granted should, as af- 
lecting the cpntinuàncè bf an American patent afterwards granted for the , 
■ aame invention, bé considered as Its Wh oie term, although it is Bubject to re- 
né wal; and is afterwards renewed. 
4 Same— Lbgislatiou Extendino Teem op Foreign Patent. 

An act of the Canadian législature, passed after the issuance of a certain 
Canadian patent, extending the term of patents theretofore issued, andpro- 
vidinç that such patents shall be deemed to hâve been originally issued for 
such increased term, can hâve no eSect to extend the life of an American 
patent whpse term is limited by the term of the Canadian patent. 

6. SaME— PoKFBITtJSE OF FOREIGN PaTBNT— EffECT. 

If a foreign patent is granted for a term certain, provided that, if the pat- 
entée shall not pay astanip duty within a certain time, the patent shall cease 
and, détermine, an American patent, af terwards granted for the same inven- 
tion, will not be aflected by a forfaiture of the foreign patent, subsequently 
incurred by f allure to perform the condition. 
•.Samb^Mibnombk—Latb. Objection — Ignôbancb of Exisibncw of Patent. 
Where, ii; a sait for infringement of a patent, the défendant was sued as a 
corporation under an erïoheouë corporate name, but appeared and answered 
under that name, Without exception; participated in taking testimony; ré- 
ceiveâ notice bf final hearing; instituted proceedings inanother court under 
the same name; and« after » lapse of fqur years, sought to open the decree, 
and sètasiâo ttU proceedings à^ainstit in the suit, because bf the erroneous 
name ândîcharacter under which it was sued, and.because of surprise and ig- 
norance; of the existence of the patent: Af2<2 that, under the circumstances, 
the défendant was estopped froîn denying the name and character in whiclx 
it was subd; that ignorance of the existence of the patent was no défense; 
and four years was an unreasonable delay in seeking such relief. 

On Pétition tô Dissolve Injunction, etc. 

John R. Benneti, for the motion. 

Cb/rence A. Seward, John Lowdl, and WWiam M. Ecarta, contra. 

BRADLEYyi Justice. This CEse, having undei^one some vicissitudes, 
requires to be briefly rehearsed. 

On the twentieth day 6f Novefflber, 1877, letterè patent of the United 
StatçB, (No. 197,314,) for the term of 17 years, were granted and is- 
sued to John J. ÎBate, of Brooklyn, in the state of New York, foranim- 
JSroverrient 14 prôcesses for preserving méat, during transportation and 
storage by pny4bping the s^me: in a coVering of ûbroûs or woven mate- 
lial, and subjecting it to a continuoùs current of cold air, which patent 
was assighed to thé complainant, the Bâte Refrigerating Company. On 
the fifth dayof Ifebruary, 1878, thé bîll was filed itl the présent case, 
alleging infringement of the patent byithe défendants, andpraying for 
àri injunction Md account bf profits. Answers were flled and put at is- 
sue, and proofs taken. Oh the fourteehth day of November, 1881, an 
interlooutory decree was made in favor of the complainant, adjudging 
that the patèiit \fras good and vâlid; that the defendantshad infringed it; 
that the cpmpiàiiiant recpvçr profits ànd damages, with référence to a 
Bbaster for an acdount; and that a perpétuai injunction be issued against 
the defendan,ts, their officers and agents. • Subsequently, in May, 1882, 
the défendants, filed a pétition praying for a dissolution of the injunc- 
tion, alleging that they had recently discovered that, prior to the issue 
of the compla,inant's patent on Which the suit was brought, to-wit, oh 
the ninth ^&^ oî January, 1877» iléttera patent of the dominion of Can- 
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ada weré granted to the said John J. Bâte for thé skmè invention, for 
the term of five years, with a privilège of extending the same for two 
other terras of five years each; and that the first term of five years ex- 
pired on the ninth day of January, 1882. The défendants contended, 
therefore, that by force of section 4887, Rev. St. U. S., the complain- 
ants' patent should hâve been limited to expire at the same lime with 
the Canadian patent, and hadno validity for a longer period. The lan- 
guage of section 4887 is that "every patent granted for an invention, 
whichîias been previously patented in aforeign country, shall beso lim- 
ited as to expire at the same time with the foreign patent." 

The coraplainant opposed the motion on three grounds: Mrst, that the 
foreign patents referred to in the section are only sUch as hâve been 
granted prior to the application for the domestiô patent, and net such as 
are granted between the application for, and the date of issning, the 
patent; and as, in the présent case, the application for the domestic pat- 
ent was filed December 1, 1876, the Canadian patent could not affectit. 
Second, that although the Canadian patent was dated the ninth day of 
January, 1877, it was not delivjered out to the patentée vintil the eight- 
eenth of June, 1878, because no model was filed until then as required 
by law and by the patent-office. TMrdj that the extension of the Ca- 
nadian patent, under the privilège given by the Cainadian law, operated 
to make it a patent for fifteen years instead of five years. 

Judge Nixon, who heard the motion, decided that neither of thèse 
grounds was sufficient to prevent the application ôf section 4887 to the 
domestic patent. He held that this section, différent from the acts of 
1836 and 1839, refers to foreign -patents granted previously to the date 
of the American patent, and not merely to those granted previously to 
the filing of the application therefor. On the second point, he was 
equally decided that the invention was "patented" in Canada when the 
patent was signed and issued as a patent, ready for delivery. The de- 
lay of delivering it out to the patentée was entirely caused by bis neg- 
lect to file a model, which he had the power to do at any time. The 
tbird point was also decided by Judge Nixon adversely to the com- 
plainant. He held that, as the patentée chose t6 take out his patent for 
five years only, relying on his privilège of extending it further if he 
should wish to do so, it necessarily resulted that, when thus taken out, 
it was a patent for five years orily. As this was its statua when the 
American patent was issued, the latter was limited to the same term. 
The opinion of Judge Nixon is reported in 13 Fed, Rep. 653. Enter- 
taining the views therein expressed, he dissolved the injunction by an 
order dated September 29, 1882. 

Thereupon, the complainant changed, for a time, the scène of opéra- 
tions to Canada. First was procured, on the twenty-fifth of May, 1888, 
an amendment of the patent law, by which it was dedared that the 
term of every patent should be 15 years, with an option of paying the 
full fee, or only a part; and, if the unpaid part should not be paid, the 
patent should then expire. It was further declared that "every patent 
heretofore issued by the patent-ofiiée, in respect of which the fee re- 
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quired for the whole or for any unexpired portion of the term of fifteén 
years, has been duly paid acoording to the provisions of the now exist- 
ing law inthat behalf, has been and shall be deemed to hâve been is- 
sùed for the termof ûfteen years, subject, in case a partial fee only has 
been paid, to cease on ,the same conditions on which patents hereafter 
issued ,are to cease under the opération of this section." In addition 
to this législation, the complainant, through its agents, procured the in- 
stitution of ; proceedings, by scire fadas in the superior court for Lower 
Canada, in the name of the attoi-ney gênerai of the Dominion, to hâve 
the Canadian patent vacated ajid declared void ab initia for want of a 
naodel filed in the patent-office, .before the granting of the patent. A de- 
cree to this effect was actuaUy .rpade by the court on the ninth day of 
July, 1883. Thus the complajnant now had the benefit of a statute 
whic}i, declared that th.e Canadian patent was issued for a term of 15 
years, and of a judicial décision which declared that it had never ex- 
isted at ail. • , • ] 

;, Armed with thèse docuinents th» complainant applied to this court to 
vacate the orderdissolving the injunction, and to bave the injunction re- 
instated- Judge Nixon, before whom this motion àlso came, felt com- 
pelled to grant it, inasmuch as .the Canadian patent, which was the 
ground; of his previous décision* was now judioially declared to hâve 
never had an existence. No effect appears to hâve been given to the 
amendatory act of May 25, 1883. ; An order was made on the twenty- 
tifth of March, 1884, vacating the previous order dissolving the injunc- 
tion, and reinstating the original order granting the injunction. 

The défendants now foUowed the example of the complainant, and 
removedjthe conflict to Canada. According to the course and practice 
of the courts in that country, whiçh are modeled very much upon the 
civil law, they applied. for leave to litigate the proceedings on sdre fadas 
as third opppnents ; that is, as third persons having an interest affected 
by the judgraent. The complainant and the other parties were notified 
of the application, and opposed it; but the court granted it, and allowed 
the défendants to interplead. They did so, and set up collusion be- 
tween the principal parties in procuring the judgment which had been 
given, and contended that the Canadian patent was valid. The court 
sustained this défense, and declared that the former judgment had been 
arrived at "through the fraud to the law and collusion of the said John 
Jones Bâte, Bâte Refrigeràting Company, and Benjamin Holman, de- 
ceiving the attorney gênerai, the advocates, and the court, employlng 
and paying, counsel on both sides,,as well seemingly against themselves 
as on their apparent behalf," and "that the deposit of a model of the 
invention tp be patented is not, according to our law, a matter essen- 
tial to the.|franting of the patent, but can be dispensed with at the dis- 
crétion of the; commissiouer of patents; that the facts as they bave oc- 
curred in this pase — that is, preparing, drafting, and registering the 
patent before the model was deposited — would in themselves constitute 
a dispensation of model," etc.; and the court decreed that the patent of 
January 9, 1877, was legally issued, and had been legally renewed; 
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and, far from beitig null ab iniiio, had never ceased lo be îri full force 
and effect through the renewal of twelfth December, 1881, and as de- 
elared by the statute of 1883; and that the former judgment was null 
and void, and of no effect, to aJl légal intenta and purposes, and espe- 
cially as regards the said third opponents; and the court dismissed the 
suit on sdre fadas. This decree was pronounced on the thirtieth day of 
June, 1886. 

The défendants, on the faith of this decree, now come before the court 
and ask that the order dissolving the injunction may be reinstated, and 
that the last order, vacating it, may itself be vacated. ; 

It is clear that on the view of the law and of the case taken by Judge 
Nixon, in bis previous rulings and decrees, the application of the. de- 
fendants should begranted. As soon as the existence of the Canadian 
patent was judicially made known to him, he decided that the Ameri- 
can patent terminated at the end of the five-years term of the Cana- 
dian patent, namely, on the ninth day pf January, 1882, and he forth- 
with dissolved the injunction which had been ordered by the decree of 
September, 1881; and he only vacated that order of dissolution upon 
the exhibition of the decree made by the superior court of Lower Can- 
ada, July 9, 1883, declaring the Canada patent void ab initio. As that 
decree is now, by another decree of the same court, shpwn to hâve béen 
coUusive, and to hâve been obtained by fraud, and has been vacated, 
and as the said court has adjudged the patent to hâve been valid, it 
should foUow, of course, upon Judge Nixon's view of the case, that the 
dissolution of the injunction should be restored. 

But I am very urgently pressed, in the argument of the able counsel 
for the complainant, to revise the rulings of Judge Nixon, and to take 
up the case ab integro, both as to the construction of section 4887, Rev. 
St. U. S., in référence to the time when a foreign patent must hâve 
been granted in order to afFect the term of an American patent, and as 
to the time when the Canadian patent took çffect, so as to bave any op- 
ération under our law; and, finally, as to the term of the CanadiâJi pat- 
ent, — whether it was for five years or fifteen years,^-especially in view 
of the amendatory act of May 25, 1883. 

I may say at once that I attaeh no importance to the last-mentioned 
act. The American patent received its operative force and effect on the 
day it was issued, and no subséquent législation in Canada or elsewhere 
could change it, whatever might be the effect of such législation where 
made. The force and effect of the American patent could only be affected 
by the Canadian patent as the latter stood when granted, and not as it 
was afterwards modified by législation. 

I may also say that I entirely agrée with Judge Nixon in his view of 
the Canadian patent, that it took effect at its date, January 9, 1877, 
and not at the time of filing the model in 1878. It was granted on the 
ninth of January, 1877, after which time the patentée could take it out 
of the office whenever he chose to file the model. The term of the pat- 
ent commenced to nm at its date; and I agrée with Judge Nixon that 
the term was for only five years, which expired in January, 1882, not- 
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withstândirig the privilège which the patentée had of continuing ît for a 
longer period. 

\With regard to the constmotioii of our own statute, (section 4887, 
Rev. St;,) if the question were an open one, I might hâve some hésita- 
tion; but, as it is at least a question of considérable doubt, I feel con- 
strained, sitting at the circuit, tofoUow the law of the case as held by 
Judge Nixon, especially as his judgment has been followed in other cir- 
cuits. It is true that the complainant does not ask the reversai of any 
order heretofore made, on the ground of its being made on an incorrect 
view of the' law; but asks that the last order may stand, notwithstand- 
ing the occurrence of facts which, according to the previous view of the 
law, would require its revocation. I do not see, however, that this 
makes much difiference in the position of the court. In view of the 
Canadian patent, Judge Nixon dissolved the injunction. When it waa 
put out of view, for a time, by certain rubbish, the injunction waa 
revived. That rubbish has nôw been cleared away, and the patent 
cornes again into view. Not to dissolve the injunction again would be 
to repudiiate the former décision of the court. In any case, a judge 
will be very reluctant to décide the law differently from what has been 
previously been decided in the same case, either by hirriself or by an- 
other judge; although it has sometimes been donc, especially for the pur- 
pose of cônforming to the décision of an appellate court. But where no 
such décision has been made, and where the question, to say the least, 
is quite a doubtful one, it would be very unseemly for one judge to 
overrule the décisions of another in the same cause. 

Therefore, without having come to any decided conclusion on the ques- 
tion in hand, considered as an original one, I feel bound to foUow the 
previous rulings of this court, confirmed as they are by those of other 
circuit courts, as safe précédents, until the law shall be differently set- 
tled by the appellate tribunal. This, of course, will require a vacation 
of the order of March 26, 1884, and a reinstatement of that dissolving 
the injunction; 

The défendants hâve presented an additional pétition praying for a 
dissolution of the injunction, and an order to limitthe period of account- 
ing for profits, on the ground that a previous English patent wasgranted 
for the same iûvention on the twenty-ninth of January, 1877, for the 
term of 14 years; provided, that if the patentée should not pay the 
stamp duty of £50 withiu 3 years, or of £100 within 7 years, the said 
letters patent should cease and détermine. The pétition alleged that the 
patentée failéd to pay the said stamp duty of £50 within 3 years, and , 
that thereby the said patent became void on the twenty-ninth of Janu- 
ary, 1880, and the défendants contend that the United States patent of 
thé complainant did, by opération of law, cease and terminate at thé 
same time. I do not think that this position is maintainable. The En- 
glish patent was granted for a term of 14 years, subject to be defeated by 
the non-performance of a condition subséquent. I do not think that the 
American patent became subject to the same condition. The t«rm of 
the English patent fixed the term of the American patent; nothing more. 
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nothing less. The subséquent fate of the English patent had no effect 
upon the American. The life of each after its inception proceeded in- 
•dependently of the life of the other. See Proteetive Co. v. Èurglar Alarm 
Go., 21 Fed. Rep. 458; PaiUard v, Brvmo, 38 0. G, 900, 29 Fed. Rep. 
864. 

A third pétition in the case isthat of the British and North American 
Royal Mail Steam-Packet Company, who allège that they are an unin- 
■corporated association of individuals heretofore doing business under 
that name, and that they are the same body of persons who were made 
défendants herein under the name of the "Cunard Steam-Ship Company." 
They pray for an order vacating, as to them under the latter name, the 
interlocutory decree of November 14, 1881, and for a discontinuance of 
the suit as to them, and that the name of the Cunard Steam-Ship Com- 
pany may be stricken from the record in ail further proceedings in the 
cause, and that they may be discharged from ail further attendance, etc. 
The petitioners state, as grounds for relief, that the other défendants, 
Gillett, being exporters of fresh méat, had been accustomed to make 
shipments by the steam-ships of the Cunard Line, but that the petition- 
ers, being merely common carriers, in the habit of transporting whatever 
merchandise was offered to their ships, received said shipmenta wjthout 
being aware that the plaintiflfs or John J. Bâte had any patent of the 
kind set forth in the bill of complaint, or that it was claimed or pre- 
tended that said shipments were made in violation of any such patent; 
that although they were made défendants under the erroneous name of 
the "Cunard Steam-Ship Company," and appearedand answered as such, 
the other défendants were the principal parties, whose acts were charged 
as infringements; and the petitioners haying no substantial interest in 
the matter, and being content to allow the plaintiffs and the other de- 
fendants to litigate their respective rights, substantially withdrew frOm 
ail pai'ticipa.tion in the litigation, after having introduced testimony to 
show their subordinatè position, and the fact that they were them^lves 
■clear bf any infringement; that the interlocutory deCïee against them was 
grantçd by inadvertence, and without any sufficient proof thatthe pat- 
entée process was used on their ships; that it has sinceappeared, by the 
«videpce of. Benjamin W. Gillett before the master, that ail shipnients 
made by th« Gilletts in ships of the Cunard Liné prior to the commence- 
ment of this suit were made prior to the patent itself, and that none of 
them were made since that time. 

In référence to this pétition, it is to be observed— i^rsi, that the de- 
fendants, being sued as a corporation by the name of the Cunard Steam- 
Ship Company, answered under that name, without taking any excep- 
tion to the manner in which they were sued, and thereby admitted their 
name and character to be such as the bill charged, Besides, in their 
pétition to the superior court of Lower Canada to be admitted as third 
■opponents in the scirefadan case, a copy of which pétition appears in the 
proceedings, they call themselves the "Cunard Steam-Ship Company, a 
body politic and corporate, having its chief place of business in the city 
of New York." It is plain that the decree cannot be opened on this 
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ground. The allégation that the défendants were ignorant of the exist- 
ence ofthe patent is, of course, no défense. The patent was a public 
record, of which ail persons were bound to take notice. As to the aUe- 
gation that there was no sufficient proof of their infringement to sustain 
the decree against the Cunard Company, it is too late for a motion to 
open the décree on that ground. The défendants were served with pro- 
cess, they appeared, filed an answer, took part in the taking of testi- 
mony, and Wâre duly notified bf the final hearing. They hâve, there- 
fore, not the ieast ground for klleging surprise, or that any advantage 
was takeh of them. The gênerai principle in relation to the time al- 
lowed for making à motion to correct or amend a decree is that the party 
must exercise due diligence, and make the motion in reasonable time. 
2 Smith, Ch. Pr. 15, note; 2 Daniel, Ch. Pr. (3d Amer. Ed.) 1040, 
1041. Alapse of more than four years ia not reasonable time. A much 
shorter period has been held tô be unreasonable. Id. 

The petitiônérs may go before the master and show that they are not 
responsible for any profits or damages, and may, in that way, perhaps, 
get off with merely nominal damages j but it is too late to try the cause 
over again on the merits upon the issue that they are not liable at ail. 
The prayer of the last-named pétition is denied. 



Patent Ci^OTHiNG Co., Limited, V. GlovëR and another. 

(Oircitit Court, 8. D, Neui York. May 14, 1887.) 

.Patents fob Inventions — Rbissub— Extension of Okioinal Claim. 

Reissued letters patent No. .9,616, isaued March 23, 1881, were granted to 
Redmond GibbouB for an improvement in pantaloons and Bimilar garmeuts, 
by bridging the crotch of the fly -front with a check-piece of cloth, or other 
inelastic, pliable material, thus addiiig to the durability of the garment by 
preventing the stretch of the cloth or stitch at the crotch. Claim 2 was de- 
signed to mclude a check-piece which, instead of bridging the crotch, was, 
when intégral with the button-hole strip, a continuation of it around, instead 
of across, the apex of the fly-opening. HeM. invalid, as an extension of the 
claim of the original patent, and therefore not infringed by the défendants' 
manufacture, which was substantially the same as that of claim No. 2. 

Causten Brovm and Wm. A. Jenner, for plaintiff. 
' Gilbert M. Plympton, ior deiendanta. 

Shipman, J. This is a bill in equity to restrain the défendants from 
the alleged infringement of the second claim of reissued letters patent 
No. 9,616, applied for February 19, 1881, and issued March 22, 1881, 
:to Redmond Gibbons, for an improvement in pantaloons. The original 
'patent was dated June 6, 1876. The spécification of the original pat- 
ient says that the invention "relates to a fastenihg for the crotch in the 
fly of pantaloons and similar garments,and it consists in bridging said 
■crotch with a check-piece of cloth or; other inelastic, pliable materia], as 
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hereinafter fully described." The patentée further says : " The lower end 
of the button-hole strip does not extend down, and fasten into the crotch, 
d, as in the common construction of pantaloons, but bridges over the 
crotch. * * * Fig. 4 shows, instead of the preferred construction 
exhibited in the other figures, a separate pièce of cloth, serving as the 
bridge or check- pièce." The single claim of the original patent was as 
follows: 

"In combination with the fly of pantaloons, or similar garments, an inelas- 
tic bridge or check-piece, arranged across the crotch thereof, substantially as 
described, whereby the strain at the crotch, when the fly is opened and spread 
apart, is recel ved by said bridge or check-piece, instead of at the angle of the 
crotch itself . " 

The claims of the reissued patent are as follows: 

"1. The combination, with the fly of a pair of pantaloons, or other similar 
garment, of an inelastic bridge or check-piece arranged across the crotch of 
the fly, and operating substantially as described, to receive any strain occa- 
sioned by the spreading apart of the fly, and which would other wise beexerted 
upon the crotch of the fly. ■ 

"2. In combination with the fly portion of a pair of pantaloons, or other 
^milar garment,.a check-piece made intégral with the button-hole strip of the 
fly, and adapted to prevent àny tension at the crotch, d, that mrght operate 
injuriously uponit." 

The overalls which the défendants make do not hâve a bridge span- 
ning an open space between-the bridge and the point where the two sides 
of the fly meet, but the button-hole strip extends down to, and is fastened 
at, the crotch, and extends upwards, and is secured to the button strip 
at flie opposite side of said fly portion, being lapped behind the button 
strip. The overalls which the plaintiff now makes are of the same con- 
struction, except that the button-hole strip is lapped upon the front side 
of the button strip. This différence is not material. 

The question which first présents itself is whether, under a properi con- 
struction of the reissued patent, it should not be çonfined to a bridge or 
check-piece which is arranged across the fly front, and bridges over, and 
is not fastened at the crotch. The reissue was applied for four years 
and eight months after the original patent was granted, and several 
monthp after the défendants began to make and sell the garments which 
are said to infringe ; but it is earnestly contended that the reissue is not 
an enlargement of the original patent, but is a more careful statement of 
the inventioh which was therein described and claimed. I am clearly 
of the opinion that the invention of the original patent, as described and 
claimed therein, was a pièce of inelastic, flexible material, arranged across 
the crotch, as a bridge, with its two ends secured to opposite sides of the 
fly-front, at points so far down the two sides that, when a strain is brought 
thereon, the bridge will take the entire strain. The original spécifica- 
tion, drawings, and claim show that the bridge was the invention for 
which the patent was applied for, and that any other invention is beyOnd 
its terms. It is also the invention of the first claim of the reissue. 
, The, second claim of the reissue was designed to include a check-piece 
which is not only intégral with the bûtton-hole strip, but which extenda 
v.3lF.no.l3— 52 
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down to, and îs fastened at) and crosses the crotch of the fly, and thence 
extends up upon the other side of the fly, and is fastened to the button 
strip. This is net the invention of the original patent, which expressly 
said that the button-hole strip, when serving also as a bridge, does not 
extend down and fasten into the croteh. 

The second claim of the reissue is invalid unless it is limited to the 
bridge or check-piece of the original claim. With that construction, 
thereis no infiingement, and the bill is dismissed. 



(July 80. 1887.) 
On Rehearing. 

Cau^ Broum and Wm. A. Jenner, for plaintiflf. 
GUbert M. riympton, ÎOT defendania. 

Shipman, J. This is a bill in equity to restrain the défendants from 

the alleged infringement of the second claim of reissued letters patent No. 

^,616, applied for February 19, 1881, and issued March 22, 1881, 1» 

Redmond GJibboris, foir an iinprovemeht in pantaloons. The originial 

patent was dated June 6, 1876. 

A brîef opiinion, in which thé bill was directéd to be dismissed, was 
filed on May 14, 1887. Upon the ajjplicatiôn bf the plaintifiF, the case 
was thèreaifter reàrgued. ' -' 

The case dépends upon the proper constructiotî ôf the second claim of 
the reissued patent, and the construction turns updn the question whether 
this claim, if construed according to its literal nieaning, is an enlarge- 
ment of thé èingle claim of the original letters* patent. The plàintiff 
contends that the défendants infringe the pateiited invention, as it was 
originally described and claimed, and that there Was no enlargemént in 
the reisSue, but a more accurate statement of thé invention which was 
claimed in thé original patent. I therefore quote the substance of the 
original spécification, so that thé scope of the intention, a8 it was therein 
explained; may be seen. 

"My invention relates to a fastéftihg for the crotch iii the fly Of pantaloons, 
or similar garments, and it consista in bridgitig said crotch with a check-piece 
of cloth or other inelastie, pliable material, as hereinafter fully described. The 
object of this invention is to preyent'that tension at the crotch ordinarily pro- 
âuced either l?y continued use of the garment, or by any undue strain caused 
by the assumption by the weàrer of any posture of the body, or by the rétnoval 
'of the garment, calculated to produce such an effect. The said impfovement 
iS'applicableto ail descriptions of pantaloons and garinents of a similar char- 
açter; its application to the garment adding greatly to its durability, by pre- 
venting the stretch of the cloth or stitching at the crotch. 

"To enable persons skilled in the art of manufaçturing the garments to 
which my invention is adaptable, I describe the same as foUows, referring to 
thè annexed drawing: Tig. 1 is a view of the uppér part of a pair of panta- 
loons, the front of the fly being turned dowh, so as to show the application of 
the improvement. Figs. 2 and 3 are, respectively, edge and face views, on 
an enlarged scale, of the fly, extendéd so as to show the attachment of the im- 
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provemeiiti Fig. 4 shows a modification in construction. In figa. 1, 2, 3, 
the button strip of the fly is represented by a, and the buttons, 6. The but- 
ton-hole strip is indicated by c, and between the button-holes it is stitched to 
the front of the garment in the prdinary way. The lower end of the button- 
hoie strip does not extend down, and fasten into the crotch, d, as in the com- 
mon construction of pantaloons, but bridges over the crotch, being securely 
stitched at e to the button strip, a. The button-hole strip is also flrmly se- 
eured at/ below the lower button-hole. Fig. 4 shows, instead of the preferred 
construction exhibited in the other figures, a separate pièce of cloth serving 
as the bridge or check-piece. This construction I deem to be within the scope 
of my invention. 

"My invention, as seen in the manner preferred by me, adds nothing to the 
cost of the garment, but râther cheapens ils manufacture, by causing the at- 
tachment of the lower end of the button-hole strip to be made at a point more 
easily reached than that at which the connection is ordinarily made." 

The letter d is the crotch of the fly, and is at the crotch seam of the 
fly, and that seam is at the upper end of the seam which runs from the 
crotch between the legs upwards to the crotch of the fly. The letter e 
is at a point on the button strip opposite to/upon the button-hole strip. 
The points e and /, as represented in the drawings, are so far removed 
from the crotch, d, that there is a considérable open space under the line 
or strip which unités e and /. Each of the drawings, except No. 3, 
which is a plan view, shows an open space under the check-piece, and 
represents the check-pieCe as one side of a triangle, of which the other 
two sides are the right and left fly-fronts converging to an apex at d. 

The claim of the original patent was as foliows: 

"In combination with the fly of pantaloons, or similar garments, an inelas- 
tic bridge or check-piece, arrangea across the crotch thereof, substantially as 
described, whereby the strain at the crotch, when the fly is opened and spread 
apart, is recelved by said bridge or çheck-pieee, instead of at the angle of the 
crotch itself." 

The claims of the reissued patent are as foUows: 

"1. The combination, with the fly of a pair of pantaloons, or other similar 
garments, of au inelastic bridge or check-piece arranged across Xhe crotch of 
thé fly, and operating substantially as described, to receive any strain occa- 
sioned by the spreading apart of the fly, and which would otherwise be ex- 
erted upon the crotch of the fly. 

"2. In combination with the fly portion of a pair of pantaloons, or other 
similar garment, a check-piece made intégral with the button-hole strip of 
the fly, and adapted to prevent any tension at the crotch, d, that might oper- 
ate injuriously upon it." 

The overalls which the défendants make do not hâve a bridge span- 
ning an open space between the bridge and the point where the two sides 
of the fly meet, but the button-hole strip extends down to, and is fast- 
ened at, the crotch of the fly, and extends upwards, and is secured to 
the button strip at the opposite side of said fly portion, being lapped 
behind the button strip. The overalls which the plaintiff now makes 
are of the same construction, except that the button-hole strip is lapped 
upon-the front side of the button strip. This diflerence is not material. 

The paténtee's licensees instructed their employés, in 1877, to bring 
the sewing of the crotch seam as close as possible up to the check-piece. 
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The reissUè vf'aa applied for after the défendants began to make and sell 
the garments which are said to infringe. 

The question which first présents itself is whether, under a proper 
construction of the second claim of the reissued patent, it shouïd not 
be confined to a bridge or check-piece which is arranged across the fly- 
front and bridge over the crotch of the fly, as shown in drawings 1,2, 
and 4. 

The plaintifif insists that the actual invention of the patentée was a 
check-piece which received the force of any unusual strain upon the fly 
front of overalls; that it is imnaaterial whether the strip is arranged as a 
bridge, with an open space underneath, or as a continuation of the but- 
ton-hole strip, beyond the apex of the fly-opening, up to the button 
strip; that the open space has no opération, and that the original spéci- 
fication is, at least, consistent with the invention, as itis now used, arid 
does not demand a limited and narrow construction, which would de- 
prive the owners of the reissued patent of the benefit which would other- 
wise resuit therefrom. It is true that the idea of a strip of cloth, which 
shall serve as a strengthening pièce or a protection against a strain at the 
angle of the fly-front, is better developed by making the'stay, when in- 
tégral with the button-hole strip, a continuation of it around, instead of 
across, the apex of the fly-opening, and that a stay with an open space 
underneath it has apparently no advantage over the other method, ex- 
cept in economy of manufacture; and it is also true that it is the duty 
of a court to give letters paterlt for inventions a construction which shall 
sustain the firatclaims of the inventer, and shall relieve him from the 
injurious eflfect of an imperfect description of the invention which he 
had attempted to secure. If, however, the patentée has plainly pointed 
out, and by his description has established, the boundaries of his inven- 
tion, they cannot be enlarged by construction. Recognizing this prin- 
ciple, and that the question is not what the patentée might bave applied 
for, but what did he apply for and reçoive, the plaintift' says that the 
original patent, fairly construed, is not limited to a stay or check-piece 
which is a bridge having an open space under it. 

The spécification shows two inethods of construction; one, shown in 
Fig. 4, which is a separate pièce of cloth, and which is a bridge, while 
the button-hole strip is continued, as previously, to the crotch of the fly; 
the other, shown in the other figures, in which the button-hole strip be- 
comes the bridge. The mooted point is whether this strip is described 
as not extending down and fastening into the crotch, but, on the con- 
trary, bridging over it, or whether it is described as not extending to 
the crotch and stopping there, as in the common construction, but ex- 
tending beyond the angle and lappirig into the button strip. The plain- 
tiS' insists that when the patentée said in his spécification that the lower 
end of the button-hole strip does not extend down to, and fasten into 
the crotch, d, as in the common construction of pantaloons, he meant 
that the strip does not extend down into the crotch, d, and become in- 
oorporated with the fly-crotch seam, and stop there as in the common 
construction, but bridges over the crotch, It says, also, that, in the 
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common construction of fly-fronts, the lower end of the button-hole strip 
passed down into, and stopped in the seam of, the fly-crotch, whereas, 
in the patented improvement, the lower end of the strip is not thus 
carried down into, and incorporated with, the fly-crotch seam, but is 
carried up on the other side and is attached to the button strip. 

The natural construction of the spécification is that, when the pat- 
entée described a bridge which was arranged across the- crotch of a 
ûy, he meant a brace or stay which crossed, and did not go around, 
the apex of the fly-front. A différent construction would not occur to 
the readér, until he learned the fact that such a construction had been 
suggested, or that it might be désirable. The idea which is naturally 
Communicated by the word "bridge," and by the expressions "bridge 
over" and "arranged across the crotch," is not that of a stay which is 
not a bridge, but is that of a stay which spans an open space. The em- 
ployment of thèse terras by the patenteeis not conclusiveaa to his mean- 
ing, but he used words unhaturally, if he intended to convey the idea that 
his check-piece went around and not across the apex of the flj'-opening. 
But, tumiug to the sentence which is the centerof the discussion, itseems 
to mfe that the words, "the lower end of the button-hole strip does not ex- 
tend down and fasten into the crotch , d, as in the common construction 
of pantaloons, but bridges over the crotch," cannot fairl}- be interpreted 
to mean that the strip does not simply extend down, and fasten into the 
crotch, and stop then, as in the common construction, but bridges over, 
because the patentée described in the concluding part of the sentence 
and of the paragraph what he meant by the words "bridge over," by 
fiaying: "Being securely stitched at c to the button strip, a. The but- 
ton-hole strip is also firmly secured at/, below the lower bùtton-hole." 
The inventor hère déclares that the button-hole strip is a bridge, inas- 
much as it is securely stitched to the button strip at «, and is finuly se- 
cured on its own side at/. The oJd construction by which it went down 
to the crotch is abandoned, and it now crosses over the crotch at/ and e. 

Again, the drawings, which are a picture of the invention, show clearly 
"what the patentée was trying to deseribe in words. They show a bridge, 
and nothing but a bridge, and leave no doubt in my mind that the only 
invention for which the patentée applied for a patent was that of a check- 
piece, which at the points e and/, below the lower button-hole, crossed 
over and cOiînected the right and left fronts of the fiy. Any other con- 
struction of the patent would not only disregard but would contradict 
the drawings. 

The invention of the original patent, as well as of the first claim of 
the reissue, was a pièce of inelastic, flexible material arranged across 
the crotch, as a bridge, with ils two ends secured to opposite sides of 
the fly-front, àt points so far down the two sides that, when a strain is 
brought thereon, the bridge will take the entire strain. The second 
«laim of the reissue was designed to include a check-piece which is not 
only intégral with the button-hole strip, but which extends down to, 
and is fastened at, the crotch of the fly ,: and extends up upon the other 
«ide of the fly, and is fastened to the button strip. This claim is in- 
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^lid, ùnîess ît îs lîmited to the bridge or check-pîece of the original 
claim. With that construction, there is no infringement, and the Mil 
is dismissed. 



' Ingham and othefs v. Pierce and others. 

(Circuit Court, W. D. Miehigan, S. D. 1887.) 

Patents fok Iiivbntioiîs—Novbi.tt— Claim— Baskbt Handlbs. 

In a Bùit for an infringement by a patentée claiming under letters patent 
No, 121,054, for an "improvement in platforms or Iiandies for fruit-baskets, * 
it appeared that the advantages elaimed were that the patented top was rp- 
moyable, allowin^ baskets to be nested, and assisted in better securing a net- 
work over the fruit; but thèse features were not novel. It also ai>peared that 
the patented article possessed a novel f eature in a wire bent over at the top, 
and brought down through a hôte in the standard, to secure the standards of 
the cover to the basket, which held the cover more rigidly in its place than 
other baskets in which such wire is brought down on Vie side, outside or in- 
side, of the standard. HeM, that the patent, being otherwise wanting in nov- 
elty, could not be supported for this f eature, which was dormant in it and 
unclaimed. 

In Equity. Suit for infringement of patent. 

Ross Shinn and Dyrenforth & Dyrenforth, for complainants. 

Taggart & Denison, for défendants. 

Severens, J. The bill in this cause was filed for the purpose of re- 
straining an alleged infringement of the rights secured by letters patent 
to Joseph Knapp, September 21, 1871, for an "improvement in plat- 
forms or handles for fruit-baskets," No. 121,054. The complainants 
are the assignées of Knapp, the patentée. Several défenses are set up: 
(1) Want of novelty; (2) that défendants hâve not infringed; (3) aban- 
donment by the patentée. The case has been heard on pleadings and 
proofs. 

The conclusions arrived at by the court from a considération of the 
pleadings, proofs, and exhibits, and the argument are as foUows: 

Mrst: The spécifications and claims on which the Knapp patent issued, 
indicate that the nature of the invention consisted in a removable plat- 
form or support, so arranged that it may be conveniently fastened to an 
ordinary fruit-basket, and inparthold the netting in place over the fruit, 
while at the same time it serves as a support to another basket on top 
for transportation, etc. The advantage elaimed by the inventor for his 
improvement was that it suppMed an indépendant top, which could be 
made anywhere, and could be attached for use at the same time the net- 
ting was put on, and afterwards detached. Thus the baskets could be 
nested, and conveniently sent from the factory to the place of using, and, 
after the contents were marketed, the baskets could be returned nested, 
which could not bedone in the ordinary way of constructing the basket 
with the cover attached. The alleged invention was in the construction 
of the cover of thin strips of stufif extending horizontally across the top 
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of the basket, but elevated from it by short standards, whicb rested upon 
the rim of the basket. À wire bent over at the top descended through a 
hole in the standard, and, cohtinuing through the basket rim, wasturned 
under and arcund it, to secure the standards of the cover to the basket. 
The thin strips above mentioned were tacked on to the top of the erect 
standards at eaeh end of the strips, thus preventing the wire which goes 
through the standard from getting loose. The inventer disclaimed the 
elevated platform, as such; it having been in previous use. His claim 
was for a reniovable platform or handle consisting of the above arrange- 
ment, which would also allow the cover to be so attached as to in part 
hold the netting, covering the fruit, in place. From this claim, as iÛus- 
trated by the spécifications^ it is apparent that the peculiar feature and 
résultant benefit designed by the inventor was, as stated, in the "advan- 
tage" of his,improvement which I hâve above set forth from his spécifi- 
cations; that is to say, the providing a removable cover, thus aJiowing 
the nesting of the baskets for transportation, and allowing also an addeà 
facility in sécuring the netting over the fruit. 

Second. It is clear from the évidence and the exhibits that the elevated 
platform top was in use some time before this alleged invention, and 
was to a very considérable extent so constructed as to be removable. In- 
deed, the only différence between the patented structure and one of thèse 
in quite extensive previous use consisted in this: that whereas, in the 
former, the wire was put thrmigh the standard, as above shown, and then 
■was turned about the basket rim, to secure it in place, in the latter the 
wire, aftet béihg hooked intb the top of the standard, was brought down 
on the sWe, oiitside or inside, of the standard, and then turned about the 
haskët rim. Some of the previous patterns had been patented; others 
not. There was théréfore no novelty in any feature which the inventor 
had in contemplation in mâking claim for his patent, or which, by the 
most libéral construction of his spécifications and claim, can be suspected 
to bave oceurred to him. 

Third. It turns out, however, that the putting the wire through the 
standard, instead of down the side of it, has a tendency to hold the cover 
morè rigidly to its place when attached than the other method, and in 
thàt respect has more of utility; but this feature was not claimed, or, so 
far as appears, thought of.- It sometimes happens that an invention con- 
tains features of utility which may be adapted to other uses than those 
specifically contemplated by the inventor, but those uses are kindred 
usés, or are an extension of the features into use in the development of 
art. In thèse cases the feature of utility exists in the patent, and is ex- 
pressed by ih.e claims, but the use is broadened. That principle would 
not support à patent claimed and granted for a feature which was not 
novel, as protecting it for another feature which was' dormant in it, and 
afterwards proving to be useful. 

Fowrih. There are other serions obstacles to the complainants, but, 
upon the view taken of the first ground, it is not necessary to discusa 
them'. 

Thé bill must be dismissed, with costs. 
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. Stevenson v. Magowan and otheni. 
{Oireuit Court, B. New Jersey. July 12, 1887.) 

1. Patbnts fob Inventions — Valid onlt in Part— TJsb op Rbmainder— Virii- 

CANIZINO APPAKATCS. 

In the patent issued to Burritt M. Hotchkiss and George M. Allerton, com- 
plainant's assignors, May 28, 1871, for an improvement in vulcanizing appa- 
ratus, consisting of the application of hydraulic pressure to the moulds in a 
vulcanizing chamber, the invention claimed was a cylinder and piston out- 
side the vulcaniziiig chamber, and pipes Connecting with a supply of fluid or 
liquid under pressure, whereby the power exerted to hold the moulds to- 

fether with a yielding force is indepôndent of the vulcanizing opération, 
'he évidence showed that the patent granted to George Ei, Hayes, January 
14, 1868, and the condition of the art of, vulcanizing rubber prior to this tipae, 
anticipated and invalidated ail of çomplainant's patent, except the vulcaniz- 
ing chamber. The défendants ùsedmachinery substantially cdvered by çom- 
plainant's patent, except that they lised no vulcanizing chamber. Éeld no 
infringement. . : ; , , 

2. Same— 801T FOB Inpkingement— Failiîiçb to Plkad Peiob Use— Eppbct. 

Where notice is not given in the' answer of a specifiéd prior use of the in- 
vention desçribed in the patent, it cannot bé set up as an anticipation of such 
invention; but, as exhibiting the state ôf the art, the évidence is compétent 
to aid the court in putting a proper construction on the patent. 

Joshua Pusey, for complainant. 

F. G. Lofwthrop, Jr. , for défendants. 

Beadley, J. The bill in this case is filed for an injunction, dam- 
ages, etc., under a patent issued Mày 23, 1871, to Burritt M. Hotch- 
kiss and George M. Allerton, for an improvement in vulcanizing appa- 
ratus, consisting of the application of hydraulic pressure to the moulds 
in a vulcanizing chamber, instead of pressure by screws and clamps, or 
by the steam generated in the chamber; the piston and cylinder produc- 
ing the pressure being outside of the chamber, and the pressure being 
regulated by safety-valves, so as not to be greater than necessary. This 
•patent has been assigned to the complainant, and the défendants are 
charged with infringing it, and set up prior discovery, want of inven- 
;tion, and non-infringeraent. Under the first head, tliey refer to two pat- 
ents of an earlier date than the plaintifï's — one granted to A. B. Wood- 
ward, January 16, 1866, reissued May 19, 1868 ; and the other granted 
to George E. Hayes, January 14, 18j58. Woodw^ard placed his flask and 
mould in a cylindrical hoiler, in copnection with a piston, arid, by pro- 
ducihg steam in the boiler, created a pressure by means of the piston, 
whioh compressed the two sections ot the fiask^ together, at the same time 
that the .steam vulcanized therubberin themould. This ckarly does not 
anticipate the spécifie device desçribed i° the patent of the complainant. 
Hayes produced pressure by steam in a tank or cylindrical compresser, 
Jbe; top of which, by a telescopiq connection with the body, (made steam 
tight by packing,) could be pressed and driven upward, and on the top 
of this was placed the flask in such a manner as to receive the pressure 
by means of a ram connected with the flask by a clamp or otherwise; 
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and the same heat which generated steam in the compresser was com- 
municated to the flask above, and created steam from the water in the 
plaster of the moulds, and also vulcanized the rubber. The patent de- 
scribes the opération thus: 

"As the beat increases, the pressure of steam inside the compresser, through 
which the heat has flrst to pass, will constantly be greater than it will in the 
space above in which the flasks areplaced, where steam can onlyform from wa- 
ter contained in the plaster moulds. From this description, it will be seen that 
the différence of pressure js brought to bear upon the flasks to close them, 
and effectually flll the moulds, and that an early, powerful, closing pressure is 
induced upon the flasks, while the rubber isat a température much below the 
vulcanizing point, and more plastic than when highly heated; also that the 
steam escaping from the plaster moulds, as well as any that may leak from 
the compresser at the higher température in the opération, will exert a coun- 
teracting effect upon the compresser, to prevent undue strain on the moulds, 
as the température is raisedto the vulcanizing point." 

The prineiple of this patent approaches very closely that of the one in 
suit. Hère we hâve, in the language of the latter, a cylinder, and ram 
or piston connected with the vulcanizing apparatus, and supplied with 
an elastic fluid, so that the cylinder and ram or piston will apply to the 
moulds the necessary pressure. The fluid employed is steam, it is true, 
but the patent claims any fluid. Also it is not introduced into the cyl- 
inder by a pipe and pump, but is generated in the cylinder itself by the 
application of heat. Does that make any patentable différence? The 
opération and effect upon the ram or piston, and thence upon the flask 
and moulds, are precisely the same as that produced by the fluid pumped 
into the cylinder in the complainant's machine; and the elasticity of the 
steam in the cylinder with the counterbalancing effect of the steam gen-, 
erated in the vulcanizing chamber, as means of adjustment to the ex- 
pansion dnd contraction of the article in the moulds, are probably su- 
perior to those of the "escape or pressure safety-valves" in the apparatus 
of the corn plainant. Except that the steam is not pumped into the cyl- 
inder through a pipe, and is not independent of the vulcanizing heat, 
it is diffieult to see any différence in prineiple between the two methods. 
Thèse différences, however, may be suflBcient to prevent the Hayes pat- 
ent from being an anticipation of the complainant's. 

But, besides this prior patent, the défendants hâve shown the state of 
the art to be such at the time when the plaintiff's patent was applied for 
(March, 1871,) as to preclude any extension of it, by construction, be- 
yond its précise terms. It is shown by the testimony of George C. Gill 
that, as far back as 1863, R. Hoe & Co., of New York, constructed for 
Poppenhausen & Koenig, at Collège Point, Long Island, a hydraulic 
pump, and press fer pressing rubber combs, backs of brushes, and such 
hard-rubber goods. This apparatus was exactly the counterpart of the 
machine described in the plaintiff's patent, except that it had no inclosed 
vulcanizing chamber, and does not seem to hâve an accumulator. It 19 
thus described by the witness: 

" The construction of the pump are two pumps placed on the cover of a 
cistern or tank, as you may term it. The plungers of the pumps are operated 
by a working beam, above the pumps, said beam connected to a crank shaft, 
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on which are puUeys that operate the pump. The press consists of a top, a 
platen, cylinder yrith ram, and bottom. The top is elevated above the platen 
by four rods or columns of suflScient strength to resist the pressure of about 
250 tons. On the platen and on under-side of top are two steam-heating- 
tables. The p^ess is operated by water, pumped into the cylinder of the press, 
which raises the ram and platen, giving the pressure required. On the pump 
is a safety-valve, which would exhaust the water after the pressure had been 
given." 

Again: , 

"The safety-valve is placed midway between the two pumps, on the cover 
of the cistem or tank, and connected to both pumps; safety-valve having a 
valve lever, and bail weight, whidi was registered at flve tons per square-incb 
pressure, to relieve the pressure of water, and prevent damage to pump or 
pumps." 

A photograph of this pumpîng apparatus and press was exhibited at 
the hearing. The whole fixture is substantially like tbat used by the 
défendants, except that the défendants nse an accumulator. But if 
the rest was public property at the time of the issuing of the complain- 
ants' patent, the addition of an accumulator could not hâve been th& 
subject of a patent. It is such a common appendage to a hydraulio 
pump, 60 frequently used in connection with it, that its adoption would 
hâve been no invention. As notice was not given, in the answer, of this 
structure at Collège Point, as a prior use of the invention described in 
the patent, it cannot be set up as an anticipation of such invention; but, 
as exhibiting the state of the art, the évidence is compétent to aid the 
the court in putting a proper construction upon the patent. If any fair 
construction can be given to it which will not make it cover and in- 
clude this Collège Point machinery, erected and used so many years be- 
fore the patent was applied for, such construction ought to be adopted. 
An examination of the patent shows that this can be done. As before 
Btated, the piimp and press at Collège Point has no vulcanizing cham- 
ber. The top and platen, between which the rubber is pressed in the 
moulds and vulcanizèd, are entirely uninclosed. The patent speaks of 
a vulcanizing chamber throughoUt the spécification, and suggests no 
other arrangement. The claim keeps up the same idea, supposing the 
hydraulic press to be attached to a vulcanizing chamber. It is as fol- 
lows: 

"We claim as our invention a cylinder and piston outside the vulcanizing 
chamber, and pipes Connecting with a supplyof fluid or liquid under pressure, 
substantially as specifled, whereby the power exerted to hold the moulds to- 
gether with a yielding force is independent of the vulcanizing opération. " 

Thus it is seen that the vulcanizing chamber is, in terms, made a part 
of the combination embraced in the claim; and the «tate of the art, to 
which we hâve referred, shows that it was a material part; and that 
without it— that is, unless the claim had been confined to cases in which 
a vulcanizing chamber was usedrT-it would not hâve been a valid one. 

Giving to the patent this construction, the défendants do not infringe 
it; for, as before said, they do not use the vulcanizing chamber, but 
vulcanize their belts between uninclosed platens. 

The bill niust therefore be dismissed, with costs. 
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Lkxm V. FosTER and others. 
(Dùiriet Court, D. Oregon. August 20, 1887,) 

1. CARBIBR or PASSBNGBBSrr-OBUGATION. 

A carrier of passengers is not an insurer; but the law holds him to a strict 
responsibility, and requires Mm to provide fortheir safe conveyance, so far 
as the same is practicable by the exercise of human care and f oresight.' 

2. CoNTKiBUTOKY Nbglighnce^Act Donb in Daxobb. 

Where a passenger is injured by the négligence of a carrier, an act done by 
the former in the face of impending danger, for the purpose of avoiding the 
same, does not constitute "contributory négligence, although it may in f act 
hâve helped to produce the injury complained cf.* 

8. Négligence— Inévitable Accident. 

When a casualty occurs, which might hâve been çrevented by the use of 
known and proper précautions against the danger, it is not an inévitable acci- 
dent. 

4 Saïie— Damages foh Dbath. 

The damages, given by section 867, Code Civil Proc, to an administrator 
for the death of his intestate, are, when recovered, assets of the estate, and 
include nothing but the' probable pecuniary loss to the estate from such 
death; and semble that Insurance on the life of the deceased, although asseta 
of his estate, cannot be set ofl against such loss. 

6. ShIps and Shipping — Liability oi' Ownbes for Causing Dbath. 

The propeller ferry -boat New York, on March 9, 1887, after getting 100 feet 
from her landing on a trip from Albina to Portland, was hailed by a person 
on the landing who desired a passage, when the master undertook to back in 
for him, and in so doing drlfted broaidside on the wire cable of the ferry -boat 
Albina, then plying between Albina and North Portland, and about 300 feet 
from the east shore going west. The river was muchswollen, and, owing to 
the pressure of the current and wind on the Albina, her cable was held up at 
or near the surface of the water, between the boat and the east shore, so that 
it caught the New York just under her guards, and held her there as on a 
pivot, while the pressure of the current on her hull f orced it down stream un- 
til she capsized up stream, and then washed down stream under the wire. As 
the boat careened, Samuel Taylor, a passenger in the forward cabin, jumped 
out of the down-stream window, and was caught between the cable and the 
boat, as the latter passed under the former, andreceived injuries of which he 
died the same day. The deceased was 34 years of âge, had been married nine 
years, and lef t a widow and three small children. He had no trade or spécial 
vocation, frequented saloons, drank more or less, and treated liberally, but 
did not save money or accumulate property. Held, (1) the death of Taylor 
was caused by the négligent and unskillîul handling of the New York in con- 
junction witn the cable of the Albina, which, stretched as it was, on the sur- 
face of the water, was an unlawful obstruction to navigation; and (3) that the 
sum of $1,500 is suiiicient compensation to the estate of the deceased for the 
probable pecaniary loss resulting thereto from his death. 

{Syllabus hy Ihe Court.) 

Suit in Admiralty to Recover Damages for the Death of a Person. 
C. E. S. Wood and George H. Williarm, for libelant. 

'As to the presuniptions arising from an accident to a passenger on a railroad train, 
see Railway Co. v. Jones, (Ind.) 9 N. B. Eep. 478, and note ; Pershing v. Railroad Co., 
Ctowa.) 32 N. W. Rep. 488 ; Kailroad C!o. v. Ritter, (Ky.) 3 S. W. Rep. 591. 

'When, in order to escape a danger which is apparentl^ impending, a person, actinj, 
with reasonable prudence, does that by which he is injured, he is notgailty of such 
contributory négligence as will bar reoovery, even though he would but for such act 
hâve escaped the apprehended injury, RAllway Co. v. Ware, (Ky.) 1 S. W. Rep. 493, 
and note. 
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P. L. WiUîs, for défendant Foster. 

H. T. Bingham, for défendant Albina Ferry Co. 

Deady, J. This suit is brought by William M. Ladd, adminîstrator 
of the estate of Samuel Taylor, deceased, against\the défendants, W. H. 
Foster, A. J. Knott, and the Albina Ferry Company, to recover damages 
for the déàth of said Taylor in thëaum of $5,000, alleged to hâve been 
caused by the négligence and mismanagement of the master and crew of 
the steam ferry-boat New York, whereof said Foster and Knott are al- 
leged to be thé owners; and the négligence and lack of skill of the 
master and cre'w of the steam ferry-boat Albina, whereof the said Albina 
Ferry Company is the owner; and also the négligence of said company. 

It is aUeged in the libel that Taylor on this occasiop' took passage on 
the New York, at Albina, for Pottland; that she started on her voyage 
up and across the Wallamet river about the same time the Albina started 
directly across it, the latter being held on her course by means of a wirè 
cable stretched loosely from one bank of the river to the otherj that, 
Boon after the New York started, she was hailed by a person desiring 
passage, and undertook to return to her landing for him, when, by the 
mismanagement of her master, she drifted broadside against the wire of 
the Albina, and was washed under it by the current, careening up 
stream and onto her side in so doing, and that Taylor was severely in- 
jured by said cable, of which injuries he died on the same day. 

The défendants answer separately, each admitting the character in 
which the plaintiff sues, and the death of his intestate by the casualty 
which occurred to the New York on the occasion in question. But the 
défendant Knott dénies that he is or ever was the owner of any interest 
in the New York, or that the death of Taylor was caused or occurred by 
or through any act or instrumentality of his. The défendants Foster 
and the Albina Ferry Company also allège that the deceased was par- 
tially intoxicated, and thàt he contributed to the injury which caused 
his death by jumping out of the/window of the cabin of the boat just 
before she passed under the wire,' that, owing to his habits and inca- 
pacity to earn money, Taylor's death was no loss to his estate; and that 
his life was insured for $3,000, which sum his estate haè gained by his 
death. 

In his answer Foster also allèges that the drifting of the New York 
against the cable of the Albina was an inévitable accident, and that the 
upsetting of the boat was caused by the cable being held on or above 
the surface of the water on account of the unusual pressure of wind and 
current against the Albina. 

From the pleadings and évidence, and an inspection of the boats and 
the Albina landings, I find the foUowing facts: 

At and before March 9, 1887, the Albina Ferry Company, a corpora- 
tion formed under the lawsof Oregon, was engagea in running the steam 
ferry-boat Albina across the Wallamet river, between Albina and North 
Portland, the same being held on her course by a wire cable loosely 
stretched across the river; and that at the same time the défendant Fos- 
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ter was engaged in runnitig the steam ferry-boat New York on and across 
Baid river, between Portland and Albina, a distance of about a mile and 
a quarter. The Albina is a sidewheel beat, about 90 feet long, and the 
cable on which she runs passes over two sheaves or wheels under tho 
guard at either end and on the upper side of the boat, between ,the hull 
and wheel. The New York is a propeller of fourteen tons burden, and 
about lifty-four feet long and twelve feet beam, with guards two feet above 
the water line at midships, and rising to not less than three feet, at the 
stern and bow, which project over the hull not less than six inches, with 
a house two-thirds of the length of her deck, rising six feet above the 
water line, in which are passenger cabins fore and aft of the engine room, 
the floors-of which are not less than a foot below the water line, and 
draws fi va feet of water, and has a speed of eight miles an hour. 

The New York's landing at Albina is a floating pontoon 20 by40 feet,. 
made fast to the bank, and resting on the lower side against a row of pil- 
ing extending 20 feet beyond it, into the river, immediately below which 
is the cable and landing of the Albina. About 80 feet above the pon- 
toon is Schafer's dock, exitending into the river about the same distance 
as the outer end of the pontoon. Between the dock and the pontoon the 
river is clear, and the water about 36 feet deep, shoaling gradually back 
to the bank, a distance of about 200 feet. The river at this point i» 
about 1,200 feet wide, and on this occasion was much swoUen, and run- 
ning between 6 and 8 miles an hour, with a moderate breeze down stream. 
The boafs started out nearly at the same time,— about 9 o'clock a. m. ; 
the New York probably a little the first. The master of the latter was 
not familiar with the boat or landing, having only been on board two 
days, in the temporary absence of the regular master. 

When the New York had proceeded about 100 feet on her way, and 
was probably 50 feet from and nearly in front of the lower corner of the 
dock, and about 75 feet above the cable, she was hailed by a person on 
the pontoon, who desired a passage, when the master undertook to back 
in for him, This was a usual thing to do under the circumstances, and 
had not,so far as appears, ever been attended with any danger or incon- 
venîence. As the stern of the boat passed into the eddy or compara- 
tively still water below the dock, its down-stream motion was checked, 
while the bow, being still in the current, and somewhat across it, was 
swung around until the boat was turned broadside to the stream, out- 
side of the piling. The Albina was now about 300 feet from the pon- 
toon, going west, and her cable to the east of her, owing to the unusual 
pressure of the current and wind against the boat, was held on or above 
the surface of the water. 

When the master of the New York found his boat drifting broadside 
onto the cable, iustead of backing quickly into the upper side of the 
pontoon, or putting his helm hard a starboard, and going ahead with 
ail his power, and so getting his bow up stream again, and leaving the 
cable behind him, apparently he became confused, and did neither the 
one nor the other, but signaled to the engineer to go back, and then for- 
ward until the boat was caught on the cable, just below the guards, where 
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she was held as on a pivot, while the currerit washed her htill down 
stream until she turned over on her side, in which position she was 
swept under and below the cable, where she righted up again, with her 
cabins full of water. As the boat tumed over up stream, Taylor, who, 
with twp other passengers, was in the forward cabin, jumped out of the 
window on the down-stream side, and there received the injuries of 
which he died. It is alleged in the libel that he was injured on his left 
thigh, arm, side, and hand, and intemally, and this is admitted; but 
the évidence does not particularly disclose how it happened. It is prob- 
able, and seems to hâve been taken for granted, that as Taylor went out 
of the window he was caught between the boat and cable, and bruised 
and hurt as stated. ~ 

Dr. M. J. Patton, one of the persons who was in the cabin at the time 
of the occurrence, is a witness in the case, and testifies that as the boat 
went over, and Taylor got out of the window, he and the third person 
in the cabin were thrown down on the lower side thereof and covered 
with water, and when the boat righted he rose to the surface in water up 
to his chin, where he remained until it receded sufflciently to enable him 
to go through the doorway, when he got out on the forward deck, and 
saw Taylor floating in the water about forty feet up stream. 

The master of the New York, although aware of the proximity of the 
cable and its élévation, does not seem to hâve been aware of the danger 
of letting his boat hang on it, subject to the great pressure of the current 
on the whole length of the hull and a width of not less than five feet be- 
low the fulcrum or point of contact. He remained in the pilot-house, 
and testified that as the Albina was receding the cable was sinking, and 
he had no idea the boat would go under, forgetting, apparently, that b&- 
fore the cable sank clear of the boat the pressure on the latter above the 
former would capsize her down stream. 

From thèse facts there is, in my judgment, but one conclusion. The 
New York was unskillfuUy and improperly handled (1) while undertak- 
ing to back into the pontoon, in not keeping her head sufficiently up 
etream, so that when the stem entered the still water or eddy, the cur- 
rent would not hâve swept her bow round; (2) after the bow had swung 
down stream, in not promptly putting her helm hard a starboard and 
going ahead on her, so as to get away from the cable and the danger. 
And the master, in maneuvering as he did in proximity to this cable 
without knowing or taking into account the danger of being caught 
thereon and tumed over or under it, according to its élévation, was either 
incompétent or grossly négligent. 

The évidence is satisfactory that the défendant Knott bas not and did 
not hâve any interest in the New York, and the libel will be dismissed 
as to him. 

It is true, as contended by counsel for the défendant, that a carrier of 
passengers is not an insurer. But as was said by Mr. Justice Field in 
Skoemaker v. Kingsbury, 12 Wall. 876, a carrier of passengers for hire is 
subject by the law"to a very strict responsibility;" and therefore he 
is bound to provide for their safe conveyance "so tar as that is practica- 
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ble by the exercise of human care and foresight." See Dunlap v. Rdi- 
ance, 2 Fed. Rep. 251. 

The défense of contributory négligence is not stistained; and therefore 
it is not necessary to consider what effect it would hâve in this suit in ad- 
miralty. In cases of collision, contributory négligence is not a bar to re- 
lief, but only a reason for dividing the damages. And this seems to be 
the tendency of the authorities also in cases of personal torts. Atlee v. 
Pocket Oo., 21 Wall. 395; McOœrd v. !Z%c Tiier, 6 Biss. 410; The Explorer, 
20 Fed. Rep. 135; The Wanderer, Id; 140. 

The allégation that Taylor was intoxicated is not proven, and althougb 
he stayed in Albina the night before, and probably spent some lime in 
the saloon, the évidence tends to show that he was not under the influ- 
ence of liquor in the morning, and that he seldom became actually in- 
toxicated. The act of jumping out of the window was a choice between 
hazards of drowning in the boat or outside of it, with every chance ap- 
parently in favor of the latter. As was well said by counsel, he "did 
exactly what the suprême law of self-preservation would impel any one 
to do under like circumstances. He sought the nearest and best exit 
upwards to light and air from the capsized and sinking boat." But, 
owing to the présence of the cable, the resuit proves that he made a mis- 
take, However, it being the fault of the défendant that he was placed 
in this dangerous predicament, the conséquence of his choice is justly 
attributed to the misconduct of the carrier. Haff v. RaUroad Oo. , 14 Fed. 
Rep. 562. As was said by Mr. Justice Swayne, in The Oity of Paris, 9 
Wall. 638: "The acts complaihed of were done in the excitement of the 
moment, and in extremis. Whether they were wise it is not matériel to 
inquire. If unwise, they were errors, not faults. In such cases, the 
law in its wisdom gives absolution." See, also, 2%« Western Metropâis, 6 
Blatchf; 212; The Ella B., 19 Fed. Rep. 794. 

Neither was this death the resuit of inévitable accident, as contended 
by the défendant. "Inévitable accident is wherea vessel is pursuing a 
lawful occupation in a lawful manner, using proper précautions against 
danger, and an accident occurs. The highest degree of caution that can 
be used is not required. It is enough that it is reasonable under the 
circumstances, — such as is usual in similar cases, and bas been found 
by long expérience to be sufficient to answer the end in view, — the safety 
of life and property." TAe Qrace Girdler, 7 Wall. 203. If nothing had 
been known of this cable being on or near the surface of the water, there 
would be some ground for calling this afFair an accident, however un- 
skiUfuUy the boat may bave been handled in the matter of attempting to 
make a landing at the pontoon. But the fact of the cable being where 
it was, and that under the circumstances it was held on or near the sur- 
face of the water, was common knowledge, and ought to bave been and 
was known by the master of the New York. Such being the case, 
whether the cable was rightfuUy there or not, it was one of the périls he 
waa bound to guard against, and of which he appears to bave been ut- 
terly oblivious. With a boat well fumished and equipped, as the New 
York is admitted to bave been, the mère fact of getting on this cable un- 
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der the circumstances îs prima fade évidence of négligence or misman- 
agement. Dunlap v. Rdmnce, 2 Fed. Rep. 252. 

This suit is brought to enforce a claîm, for not exceeding $5,000 dam- 
ages, given by, section 367 of the Code of Civil Procédure, to the 
administrator of a person whose déath "is caused by the wrongful act 
or omission of another." The jurisdiction of the court is admitted. 
See Holmes v. RaUway Co., 6 Sawy. 262, 5 Fed. Rep. 75. The dam- 
ages, when recDvered, are assets of the estate of the deceased, and must 
be administered accordingly, — for the benefit of creditors first, and the 
next of kin afterwards. They are therefore asseSsed as afid for a pecun- 
iary injury to such estate, and not for the sufîerings of.the deceased, or 
as solace for the wounded feelings or mental anguish of the suivi vors. 
Nothing is allowed for bereavement, îot aolativm. Holmes v. RaUway Go., 
6 Sawy. 293, 5 Fed. Rep. 523; Raûway Co. v. Jlform, 26 lU. 402; Td- 
jer v. Bxsâway Co., 30 N. J. Law, 199; 2 Thomp. Neg. 1292. 

As was said in Holmes v. RaUway Co., supra, 294, in estimating the 
damages, "the âge, health, habits of industry and sobriety, and mental 
and physical skill of the deceased, so far as they affect his capacity for 
rendering usèful service to others or acquiring property, must be consid- 
ered. Under the statute, the life of the deceased is valued according to 
his capacity and disposition to be useful, — to labor and to save. The 
industrious, provident, and skUled are worth more to Society than the 
indolent, improvident, and ignorant, and tbeir death is to be compen- 
sated for accordingly." 

The deceased was 34 years of âge, and had been married 9 years, 8 
of which he spent in Oregon. He left a widow and three children, aged 
seven, four, and three years, respectively. At the time of his death he re- 
sided in the Albina homestead, abolit a mile back from the ferry, in a 
house for which he paid one dollar per month rent and the taxes, which 
were probably not as much more. The widow testifies that their house- 
hold expensés were about $25 per month. He had no trade or spécial 
vocation. During his résidence iq Oregon he worked one year for wages, 
but where or at what does not appear. He spent another j'ear on the 
Cowlitz, taking up railway land, whatever that may be, and the year 
before his death he was engaged in tlie real-estate and employment busi- 
ness, in partnership with another person in this city, from which he 
made about $100 a month. Some six years before his death he reeeived 
about $2,500 from his father, and his effects, when he died, consisting 
of 160 acres of land in Clackamas county, articles of personal property, 
cash, and notes, were appraised at a little over $2,000. He had also a 
policy of Insurance in a mutual company for $5,000, which is valued 
at$700, and a policy of $2,000, payable to the libelant, as trustée for 
his children. From this it appears that, since he was helped by his 
father, he bas gone back rather than forward pecuniarily. He was in 
the habit of frequenting saloons, drank more or less, and treated liber- 
ally; spending from $1 to $3 a day in that way. He often spent the 
night in Albina in the saloon and tavern, leaving his wife and children 
at home alone. 
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Tt wiU be seen from this outline that Taylor's means of maklng money 
were both limited and precarions, and that he had little if any faculty 
or disposition to save or accumulate. With a household expenditure of 
only $300 a year, he had gone behind the last six years of his life, notwith- 
standing the capital received from his father. He was doubtless what is 
called "a good fellow," and the witnesses are evidently disposed to speak 
as kiridly of him as they can, consistently with the facts. But I am not 
satisfied that his death is any serions loss to his family or estate, or that 
his income would ever much exceed his personal expenses. In my judg- 
ment, the damages that the libelant ougbt to recover on account of his 
death should not exceed $1,500. 

The défendants claim that the insurance on the life of the deceased is 
a gain to his estate, by reason of his death, and therefore that amonnt 
ought to be dedncted from any damages which the court may find it has 
sustained by reason of such death. The $700 item of the insurance goes 
to the estate, and there is no technical difficulty in allowing it to be set 
offagainst the claim of the administrator for damages. But the item of 
$2,000 does not belong to the estate. It is payable to the libelant, as 
trustée, for the benefit of the children, and it cannot be set off against 
a claim for damages in favor of the estate, because the parties are not the 
same. The question of the right to set off gains to the estate of a de- 
ceased person, by reason of his death, against a claim for damages on 
accouiit of pecuniary losses thereby sustained, in a proceeding under 
statutes pf this kind, can hardly be considered judicially settled, at least 
in the fédéral courts. 

In Bradbum v. Railway Co., L. R. 10 Exch. 1, it is said that in Hicks v. 
Railway Co., 4 Best, & S. 403n, a case brought under a statute similar 
to this. Lord Campbell instructed the jury to deduct from the damages 
to which they might find the plaintiff entitled any sum which he may 
bave gained by the death in question. Beamwell, B., also said that 
the rule was laid down in that court {Franklin v. Railway Co., 8 Hurl. 
& N. 211) "that the damages were to be a compensation to the family 
of the deceased équivalent to the pecuniary benefits which they might 
bave reasonably expected from the continuance of his life. If, therefore, 
the person claiining damages was. put, by the death of his relative, into 
possession of a large estate, there was no loss. He was a gainer by the 
event. And, similarly, whatever comes into the possession of the fam- 
ily who bave suffered by the death of their relative by reason of his 
death must be taken into account." 

But the American courts in which the question has been considered 
bave takein another view of the matter, and hold that as the défendant 
in such case does not contribute to the fund derived from the insurance, 
and as it is not the resuit of or connected with the actcausing the death, 
therefore he can hâve no just claim to the benefit of it in mitigation of 
the damages resulting from such death. Sherlock v. Alling, 44 Ind, 
199; Aîthorfv. Wolfe, 22 N. Y. 355; Terry v. Jewett, 78 N. Y. 338; Kel- 
logg V. Railway Co., 79 N. Y. 77. 

In the collision case of The PropeUerv. Mollison,!! How. 153, the answer 
v.3lF.rio.l3— 53 
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set up thàt the Ubelant (Mollisôri)'had received satîsfection for the in- 
jpries sustained by the collisions from the insurers. The court held the 
défense bad, and said: "The cohtract with the insurer is in the nature 
of a wàger between the parties, with which the trefspàsseir has no con- 
cèrn." ' Seë, also, The Atlas, 93 U. S. 310. The principle involved in 
this case is clàimed to be applicable to the one under considération, but 
I thihk this hiay well be doubted. 

A stipulation is filed in the case, to the effect that the yalidity of this 
défense might be considered and determined on the final hearing as if 
the same had been duly excepted to for impertinence. On the hearing, 
I understood counsel for the défendants to abandon the claim, and it is 
disallowéd. 

The only other question in the case is the one concetning the cable 
of the Albina. Section 2of the act of February 14, 185^, (11 St. 383,) 
admittin^ Qregon intb the Union, déclares that "ail the navigable waters 
of the State shall be common highways, and foreyer free." The para- 
mount right of navigation of the Wallamet riVer belongs to the people 
who wish to use it for that purpose, and any material obstruction thereto, 
not authdrized by compétent législative enactment, is unlawful. Wood- 
man v. Màhufacturing Co., 1 Abb. 165; Pocket Co, v. AÛee, 2 DiU. 483; 
^efeev. Pacfei Cb., 21 Wall. 395. ' 

In the latter' case the suprême court held that a pier buili in one side 
of the chahnel bf the 'Mississippi river, as part of a boom for holding saw- 
logs adjacent to a mill, withôut législative authority^ was unlawful, and 
the person who erected and maintained it there, held liâble in damages 
for a coUisioil between it and a barge descending the river, although there 
was ample space for the passage of the vessel further out in the stream. 
It is not claiméd that there is any législative authority for stretching 
this cable acrôss the river, and using it as is done by the défendant, the 
Albina Ferry Company. A cable lying on the bottom of the river is not 
an obstruction to navigation, while if stretched across at or near the sur- 
face of the wàter it would be. Between thèse extrêmes it may dépend 
on circumstances. When a ferry-boat running on a cable, stretched 
loosely across the river in comparatively still water, only takes the wire 
ofT the ground à few feet in the front and rear of it, asit passes along, 
rio material obstruction to navigation may resuit. But when, owing to 
the unùsual pressure of the current and wind against the uppér side of 
the boat, the wire is held at or near the surface of the water, for 300 feet 
at one or either end of it, in my judgment it becomes, for the time be- 
ing, a material obstruction, and unlawful. In the case of The Vancou- 
ver, 2 Sawy. 881, this question was cohsidered, and dismissed with the 
suggestion that whether a ferry câble was an obstruction or not must dé- 
pend on the circuhistances of the particular case. 

I am satisfied that the cable of the Albina, stretched as it was on this 
occasion, at or near the surface of the water, for not less than 300 feet 
or one-fourth the width of the stream, from the Albina landing, was a 
material obstruction to navigation, and unlawful. In this position it 
materially coritributed to the casualty that caused Taylor's death. In- 
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deed, but for the intervention of this obstructîbn, ît Would not hâve oc- 
curred. And.w^hatever may be the différence, iif any, in the degree of 
culpability of the défendants in this matter, having each contributed to 
the injury they are liable in mlido to the libelant for the damages. A 
party injured by thie concurrinR négligent acts of two or more wrong- 
doers may baye redress against them ail jdintly. The 4lnbama, 92 U. S. 
695; The Allas, 93 U. S. 315; The M-anconia, 16 Fed. Rep. 1 51. 

A decree wili: be entered that the libelant recover of the défendants 
Foster and the Albina Ferry Company the sum of $1,500, with légal in- 
terest frona March 9, 1887, together with the coats and disbursements of 
the suit. 



ThB StTPFOLK. 

GoLDSMiTH V. The Suffolk. 
(DistHet Courte A Maryland. Febraary 23, 1887.) 

1. Damaqeb — Wkongful Detbntioit dp Oattlb— Faix in Pbice. 

During a wrongf ul détention of a shipment of cattle by ship-owners, to 
compel the payment of an unfounded claim for one day's demurrage, the 
market pïîce! declined. Eeld, that the ship-owners were liable f or the^oss in 
the pricé of the cattle. ' 

2. Samb — KiiBPiNa DowN the Damages. 

The ownçr of the cattle tendered the freight, bat refused to pay the demur- 
rage, the amount of which was trifling compared with the value of the whole 
867head of cattle detained. The ship-owners detained the whole shipment, 
against the demand of the whole by the owner, and did not ofifer to deliver 
. any, although two or three of the animais would hâve been ample to hâve 
securéd the demurrage clainied. Held that, if the ship-owners would hâve 
been willingto deliver ail but two or three of the cattle, the ofEer should hâve 
come from them, but that, baving detained the whole without an offer to de- 
liver any, and their claim for demurrage having proved to be unfounded, 
they weré liabl'e for the loss occasioned by the détention, and could not now 
be heard to say that the owners of the cattle might hâve made the lossless by 
offering toleave two or three animais assecurity, orbypayipg the demurrage 
under protest. 
{Syllabus ly 1M Oourl.) 

In Admîralty. 

Sébastian Brmvn and ITmry M. Rogera, for libelant. 

John H. Thomas, for respondent. 

MoERis, J. The libelant seeks to recover for a loss on 870 head of 
cattle shippedby him from Philadelphia to London, on board the Brit- 

^The nieasure of damages is the différence between the market value of the goods at 
the place of destination when they ought to hâve been delivered and their luarltet 
value when they were delivered. In re Petersen, 21 Ped. Rep. 885 ; The Golden Kule, 
9 Fed. Eep. 334 ; Eailway Co. v. Mudford, (Ark.) 3 8. W. Rep. 814 ; RaiJroad Co. v. Haie, 
(Tenn.) 1 8. W. Eep. 620. If the benefit of a sale which had been made of the goods to 
arrive is lost, the measnre of damages is the différence between the priée at which such 
sale was made and the market price at the time of the actual delivery. Scbmidt v. The 
Pennsylvania, 4 Fed. Eep. 548. 
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ish steam-sMp Suffolk, alleged to hâve been caused by the wrongful re- 
fusai of the ship-owners to deliver the cattle in London; and he also 
seeks to recover back £65 paid by him as demurrage, under protest, in 
order to obtain possession of the animais. The steam-ship arrived at 
theDeptford cattle wharf early on the fifteenth April, 1885, and on that 
day the London agents of libèlàrit tendered the freight, and demanded 
the cattle; but delivery was refusèd unless £65 for one day 's demur- 
rage at the port of Philadelphia was also paid. Libelant's agents, 
having no instructions to pay demurrage, declined to pay it, and the 
cattle were detained by the ship-owners until the 18th, when, having 
received cable authority from the libelant, bis agents paid the sum de- 
manded under protest. The first market day for cattle after the ship's 
arrivai was the 16th, and that market was lost by the détention. The 
next market-day wàs the 20th, on which day the animais were sold at 
a serious décline from the price which prevailed on the first market-day. 

The first and fundamental question is whether the libelant had ren- 
dered himself liable to the chargé for demurrage, which the live-stock 
contract provided should be payable by the party in default at the rate 
of £65 per day. This contract provided that the steamer should give 
six clear days' notice of her readiness to receive the animais. Notice 
was given to libelant by Messrs. Peter Wright <fe Sons, the ship's agents 
in Philadelphia, on March 21, 1885, that the steamer would be ready 
on Saturday, March 28th, and that she would require 437 head. The 
libelant replied on twenty-fourth March that the number required was 
in excess of what the ship could properly carry; that he would notship 
more than 286; that he would agrée to ship that number if the ship's 
agents would agrée to receive them; otherwise he would stand strictly 
on his contract. The contract stipulated that the libelant had engaged 
ail the space on the spar and matin deck at 55 shillings per head, and 
that the spaôe for each animal should be not less than 8 feet by 2 feet 
8 inches, ând in addition ample, space for feeding and watering, and 
that the aUey-ways and hatches were not to be obstructed, and that the 
stalls were to be constructed at the ship's expense, to the satisfaction of 
the inspecter of the underwriters interested. 

The ship's agents continued to claim that the steamer could properly 
be fitted for at least 435 head, and warned libelant that he would be 
held responsible for freight upon that number. The fittings were not 
completed and inspected until about 1 o'clock on Saturday, when the 
underwriters' inspecter notified libelant that the steamer could properly 
carry, under the terms of the contract, 367 head. Libelant was ready 
with his cattle at the Philadelphia stock-yards, Ipcated about three miles 
from Girard Point, where the ship was lying, and where the cattle were 
to be put, on board; but he refused to load any at ail unless the ship's 
agents would accept 367 as a fulfillment of the contract. Thereupon 
the ship's agents sent a Mr. Nelson, a gentleman in their employ, who 
attended to' such business for them, out to the stock -yards to see libel- 
ant. During the afternoon of Saturday, after fréquent communication 
with the ship's agents by téléphone, Mr. Nelson and libelant came to 
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an understanding and agreement. It was that libelant should ship, aild 
the steamer should accept as performance of the contract as to the num- 
ber of cattle 370 head, and that they should he sent to the ship the 
next morning, which would be Sunday. 

The controversy giving rise to this litigation begins just hère. Mr. 
Nelson claims that itwas part of the agreement that libelant should get 
thé cattle on board Sunday morning in time for the steamer to get ont 
from the wharf before high tide, so that she could proceed on her voy- 
age on that day. Libelant claims that in the agreement made between 
Nelson and him&elf it was understood that neither party was tb be 
chargeable for any delay during the negotiations on Saturday afternooin, 
and that he was to get the cattle to the ship before 10 o'clock Sunday. 
Mr. Nelson testifies that libelant raised a question about who was to pay 
his feed-bill for keeping the cattle at the stock-yard over Saturday night, 
and that he (Nelson) replied: "We hâve a demurragë claim for ofle 
day against you, but if you say nothing about your feed-bill, and sentd 
the cattle so that the ship can leave Girard Point before noon to-morrbw, 
we wiU throw off the demurragë." Libelant, however, testifies that 
when he spoke about the feed-bill for keeping the cattle over night, Nel- 
son objected to it, and libelant consented to let that go, and that ail he 
agreed to Tvas to hâve the eattle down in the morning between 9 and 10 
o'clock. 

During the night there was a heavy fall of snow, and the morning of 
Sunday was stormy . The cattle were got out of the cattle-yards into the 
cars between 6 and 7 o'clock, and the train, consisting of 21 cars, arrived 
at the ship's wharf at 10 minutes past 8 o'clock. There then ensued a 
delay of at least an hour before putting the cattle on board was begub. 
There is quite a conflict of testimony as to what caused this delay, but 
I think the prépondérance of testimony shows that it was mainly to éli- 
able the carpenters employed by the ship to rig up the gangway from 
the railroad track aoross the wharf to the ship's side, and another neCes- 
Bary gangway 6n the ship from the upper to the lower deck. When the 
fore- part of the ship was loaded with cattle, it was necessary to move the 
gangway to the after-part of the ship, and this again consumed a good 
portion of an hour. Something more than the time usually required for 
loading was consumed in placing the cattle on board, from the fact that 
the steamer had more separate compartments than regular cattle steam- 
ers, and cattle were selected but as being better fitted for spécial loca- 
tions. From ail thèse causes combined, it resulted that the cattle wére 
not ail on board until 2 o'clock, and the latest hour at which the vessel 
could hâve been moved from the wharf into the stream was half past 11. 

The freight contract provided that the steamer should provide suitable 
gangways and elevators for loading the animais, so that the steamer was 
responsible for any dela}'^ attributable to tardiness in having the gang- 
ways ready. ' 

It is contended on behalf of the steamer that the testimony shows that 
there was no delay attributable tb that cause. On the other hand, I can 
find no convincing testimony to show that, after the cattle arrived at the 
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: wharf at 10 Mirrates pâst 8, tlîere was want of diligence or skill on the 
part ofthie cattle-men in their efforts to get the cattle on board, The 
ïibelaat hitnself was on thé wharf,: the cattle-men came on the train with 
the cattle, the weather was inclement, everybody seems to hâve been 
anxiQUs to get through, and no Spécial complaint was made by the ship's 
ofScers at the time. If it.be true that the gangways were siiitable and 
: ready wben the cattle arrivedjjitwould then appear that six hours was 
only a reasonable time in which to load 370 cattle on that steamer. If 
; this is SQ, then, as half pâst 11 was the latest that the ship could be 
naoyed, it wonld hâve required the cattle to be at the wharf at 5 o'clock 
, in ,the mornlng; a.nd, as the^ underwriters require cattle to be loaded by 
daylight^ th^y conld hardly hâve begun putting them aboard before 6 
6'cloek., Tojhaye gotthe cattle to the wharf at 5 o'clock would hâve re- 
quired the loading into the 21 caas at the stock-yard to hâve been begun 
;at 3 O'clook;. Therç is nothing that leads to the conclusion that there 
■vyas any exigency of this sort in the minds of Nelson and libelant when 
they thought they had settied ail questions betweep them on Saturday 
jafternoon at 6 o'clock. 

-: ,'It ifl eonceded; by the testimoûy of Mr. Nelson that the delay caused 
by the, dispute on Saturday was coudoned on both sides, and that, in 
; considération of libelant agreeing to ship 37.0 head of cattle, which was 
3 more than he contended under the inspector's certificate he was required 
by his contract, to send, no claim for demurrage based upon that delay 
was to be insisted on. Indeed, if the cattle, had been delivered on Sat- 
urday, 88 required by the notice, the steamer could pot hâve been moved 
Saturday night, and not until just before noon on Sunday on account of 
the tidej: so that by reason of anything that had occurred up to Saturday 
evening the steamer had lost no time. Undaubtedly it was the expec- 
tation of both Nelson and libelant that the steamer would be able to get 
away on Sunday, but it seema to me, under the understanding which 
was arrived at pn Saturday, that in; order to charge libelant because the 
steamer did not get away it must be shown that it was because of some 
fault on his part. 

; The libplant testifies that ai the conclusion of the n^otiation with 
Nelson whicl^resulted in the agreement between them, he asked to hâve 
it put in writing. But Nelson said it was ail right, his word was good 
enough, and this conversation is testified to by others also. Now, it 
does seem highly probable that if Nelson then considered that libelant 
had bound himself to hâve the cattle on board by half past 11 o'clock, 
or forfeit over S300 demurrage, he would hâve been more anxious to 
hâve that part of the agreement put in writing than the libelant to hâve 
the number.of cattle put beyond dispute, when he already, with regard 
„to that matter, had the protection of inspector's certificate. It is eon- 
ceded , too , that nothing was said by either party about the hour at which 
the tide would serve to get the steamer out, although Mr. Nelson says 
he knew what the hour was. 

The cattle having been put aboard by 2 o'clock on Sunday, the libel- 
ant recel ved the captain's receipt for them, containing no claim for de- 
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murrage, and no intimation that such a claimwas contera plated; and on 
the following Monday appliëd'tothe fehip's agents for the usual bills of 
lading, tendering the freight, which by the contract was payable in ad- 
vance. The agents refiised the billS of lading unRss libelant wonld 
pay, in addition to the freight, about $100 for the extra wages of the 
stevedores and carpenters for working on Sunday, and also £65 for one 
day's demurrage. They afterwards were willing to give the bills of lad- 
ing upon the payment of thé £65, without the extra wages, or to give 
the bills of lading with the claim for £65 indorsed où them. This the 
libelant refased to accède to, and sent forward the captain's receipt to 
his London agents. 

Upon the whole évidence, my conclusion is that it is proved that, by 
the agreement of Saturday aftemoon, the delay during the dispute of 
Saturday was. condoned, and that the alleged agreement that libelant 
should be liable for demurrage unless the steamer got away on Sunday, 
■whether by thé fault of libelant or not, bas not béen established. In my 
judgraent, it résulte that the claim to detain the cattle uiltil £65, in addi- 
tion to the freight, was paid, was wrongful, and that the ship is liable 
for the loss in the market price of the cattle reSulting from that déten- 
tion. BriUanv. Bamaby, 21 'H.ovf. 527. 

It is urged that libelant might bave lessened the loss if he had offered 
to allow two or three of the animais to remain as security for the suiri 
claimed as demurrage, and had acèepted delivery of the others. But 
the ship-owners had a right to exercise their judgœent as to what portion 
of the shipment they would détain as security to protect any just claim 
of demurrage they had, and, if they would hâve been satisfied with less 
than the whole shipment, they should bave suggested it. They were 
foUy advised by their Philadélphia agents of the' whole difficulty out of 
which the delay had arisen, and that libelant earnestly disputed the de- 
murrage, and that he had repeatedly refused the bills of lading unless 
clean of any such claim. They dîd not oSer to deliver any part of the' 
shipment, but stood upon a very Vigorous exercise of a supposed légal 
right, detaining against the demand and protest of the owner a shipment 
of cattle worth about $40,000, as security for a disputed claim of $325. 

I will sign a decree for the £65 paid under protest, and for the amount 
of loss on the sale of the cattle resulting from the décline in the market 
price between the first and second market-days after the arrivai of the 
cattle. 
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The Maby K. Oampbbll. 

Magy V. Rkmnant», Étcj of Tb:b Maey K. Campbell and another. 

{Circuit Oomt, S. h.ifm Tm-k. July 7, 1887.) 

1. Maritime LrEN—WHABFAGB. 

It is essential, in prder to create; a lien for wharf âge, tliat tlie contract be 
made by ^ome person who bas authority to pledge tbe vessel to the perform- 
ance bf thôcOntlact. '' 

2. Samb— Vbsskl tjndbk Attachmbnt— Mobtgagé. 

Where a vessel is brou^ht to the wharf by the sherifit, under attachaient in 
a suit in astate couft against a paj-t owner, the wharflnger will not obtain a 
. lien on the vesaôl, or proceéds 6ï ter sale, superior to the lien of a mortgage 
' which is prîor to the attachment. 

January 8, 1887, Guetaf Werner and others, seamen on the bark Mary 
K. Campbell, filed their libel in the district court, Southern district, 
New Yorkj against sa.id bark, her tackle, etc., praying for her condem- 
nation to paylibelants' clairas. Np claim being filed by the owners, the 
bark wag duly sold by themarshal for $3,800, which was paid into the 
registry of said district court. 

■ Aftex thç payaient of ail liens a^ ascertained under the direction of said 
district kCourt,there remained the sum of $2,390.33. January 27, 1887, 
the appellant filed his pétition praying that said remnants and surplus 
should be paidover to him as mortgagee of said bark, under a mortgage 
for; $5,000 executedby James Maguire, sole pwner of said vessel, No- 
vember 23, 1886, and duly recorded; and said district court directed that 
it be referred to a commissioner to Iake proofs of the facts. January 28, 
1887, the appejlees filed, their pétition in the sa,id district court, praying 
thàt a certain claim of said appellees for wharfage, alleged to be a lien 
upon said bark incurred while she was in the custody of the sheriffof 
the city and pounty of New York, under àttachments issued in certain 
actions in the suprême court of the s1;ate of Ne,w York against the own- 
ers, should be paid out of said remnants and suijplus; and the district 
court directed that it be referred to a commissioner to take proof of the 
facts. The commissioner made his report, awarding the appellees the 
sum of $99.19 to be paid out of said remnants and surplus, to which 
report the appellant filed exceptions, which were overruled; and a final 
decree was made that the appellees recover against the said remnants 
and surplus the sum of $99.19, together with the costs as taxed, and 
that said claim bave precedence over the appellant's mortgage. 

It was stipulated, for the purposes of the controversy in this action, 
that on the twenty-third day of November, 1886, James Maguire, the 
sole registered owner of the bark Mary K. Campbell, her tackle, etc., 
executed and delivered to James Gibb Ross a mortgage, in considéra- 
tion of the sum of $5,000 actually. advanced on or about that day. The 
home port of said vessel was Québec, Canada, and the said mortgage 
was duly recorded in the custom-house, Québec, on the twenty-fifth day 
of November, 1886; that certain creditors of the iirm of D. & J. Ma- 
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guire, alleged by saîd creditors to be composed of James and Charles 
Maguire, the said James being the said mortgagor, caused the vessel to be 
seized by the sheriff of New York county, under process of foreign at- 
tachment, in actions to enforce paymentof certain notes and drafts made 
by the said D. & J. Maguire, upon dates partly prior and partly subsé- 
quent to the date of said mortgage; that possession of said bark was vol- 
untarily relinquished by the said sheriff to the marshal of this court, 
under stipulation, on orabout the third day of January, 1887, butwitk- 
put kriowledge of said whartingers, and she was sold for the suth of 
$3,800 under process in rem, upon action for seamen's wages, whieh 
hâve beén paid, and there now remains in the registry of this court the 
sum of $2,390.33; that the said lirm of D. & J. Maguire becamebank- 
rupt on or about the fifth day of December, 1886; that no part of said 
mortgage has been paid. It is exprèssly stipulated that in the eventiaf 
the judgment of the district court hereiri being reversed, the wharfiri- 
gers, Macy and Hitchcock, still reserve the right të require proof in tite 
district court of the due exécution and delivery of the mortgage, and 
that it is stîll due and unpaid. The fund shall remàin in this'couft 
pending décision on the appeal. ;i 

Samud B. Cïarjke, for appellee. . ■■ 

Geo. Betliune Adams, torappeïïant. i ' 

' Wallace, j. The resuit of the decree of the district court is to sub- 
ordinate the lien of the mortgage of a vessel upon the proceeds iti the 
registry of the court to the subséquent lien of a créditer who brought suit 
in a state court against one of the joint owners of the vessel; and in thàt 
suit caused an attachment to be levied upon the vessel by the sheriff of 
the city and county of New York. This singular and anomalous resuit 
has been worked out through a supposed lien upon the vessel, acquired 
by a whârfinger to whose wharf the vessel was taken by the sheriff un- 
der the attachment. The whàrfinger knew'that the vessel was in charge 
of the sheriff when she was brought to and while she remained at the 
wharf. Although wharfage is a maritime contract which créâtes a mari- 
time lien in favor of the whàrfinger against the vessel, it is essential to an 
hypothecation that the contract be made by some person who has au- 
thority to pledge the vessel to the perform9.nce of the contract. Very 
clearly a sheriff who has seized the vessel upon légal process, and resorts 
to a wharf in order to tie her up, and prevent her from completing her 
voyage, has no such authority. There is nothing in the state statute 
(Consolidation Act, Laws 1882, c. 410, § 798) which, in terms or by im- 
plication, makes the vessel liable when she is brought to the wharf on 
légal process, and is while there in the custody of the law. 

The whàrfinger could not acquire any lien upoh the vessel, and con- 
sequently could not upon the proeeeds in the registry, unless he did so 
by the act of the sheriff who brought the vessel to the wharf, and kept 
her there. In this behalf the sheriff was merely the agent of the attach- 
ing creditor. Çonsequently, if it be assumed that the whàrfinger could 
acquire âny intèrest in the proeeeds in the hature of an équitable lien, it 
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couldnOitimnk aboyé the lien of the attaching creditor, but should rank 
as one detiyed Under the attachment. It représenta nothing more than 
the;right' of the attaching creditor to include in his recovery against the 
'joint p^ner whose interest wag attsiphed, the expenses of the wharfage as 
part of the oœts or taxable expenpes of the snit. If the vessel had been 
sold on finalprocess in the; suit in which the attachaient iœued, the right 
of the mortgagee to take posaeBsipn and exercise his power of sale under 
the mortgî^ge would not haveifceen impaired. The purçhaser on the ex- 
écution sale would hâve acquired an interest which would hâve permitted 
him tp ledeem upon tendering themortgage debt, but the sale could 
not hâve prejudiced the mortgagee, or deprived him of the security of 
the; Vessel to the full extent of the niortgage debt. Certainly the mort- 
gagee la in no worse plight und^r the stipulation bywhich the vessel was 
Boldy >and her proceeds brought m\o the district court, than he would 
hâve beea if she had been soW upon an exécution in, the suit of the at- 
lachiiag creditor. The whaiflnger must look to the sherifif personally 
for the;wharfage, ;and' the Bherilf, muât look to the attaching creditor. 
Thereisno.hardship in requiçing the wharfingerto lopk for his wharf- 
age to the person who brought the vessel to his wharf. Àlthough there 
is au implied license to vessels upon navigable waters to use such struct- 
ures in the manner and for the purposes contemplated;by their érection, 
the wharfinger may terminate this gênerai license, or may withhold per- 
mission, !t^jftpa,rticular}>ersipn- Beaneyv. Hemey, 2 Denio, 625 j Swarda 

In*aï»vich< as, the proceeds of the sale in the registry were not sufficient 
to'satisfyiithe lien of thp mortgage,;the decree of ^he, district court, in ef- 
fect, comp«lled the mortgagee to;pay the claim of the, Attaching creditor 
againaton^ pf.the joint owners of the vessel, to thees^tent of his expenses 
for ;whairf$ge,, ■■ • , i,^:,,,; .....,'.,>( 

Thedieoree of the district courais reversed, with, costs of the district 
eoiWt aOdiOf this court, to be paid by the appdlee. 



The lïPNOBA Cakb. 
{District Court, If.D.Jfew York, July 3. 1887.) 
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J, Lram. FPB, /W^AOBS— EvroEiroB. , 

, Botii .Cotinolly and Carr clalmed Wages as maté of the H. C. darîng the 
saine BéUsoit. MM, on the ividence, that the libel of Connolly must be dis- 
missed, and tj^e çlaim of Caj-r allpiiïed. 

8. APMIIIA^TT— BtlBMITTraG CaTJSB, WIT^tOUT ABaUMBNT. . 

, The practicô oï Bubmitting acktisè in admiralty wîthout argument or brief, 
' and léàviÀg the court' to ascertain and détermine the issues upon the plead- 
1 : iligS'apd pFoofs, is.notto be e]«eou,raged. 

■• I ' <\: ■■!- )S • ■' ■:. ,/■ , -, ■ . 

:(0n the ifirst of June, 1886, Edward Carr filed a libel against the 
schooner Hpnorf Carr, to recoyer $281.67, the alleged balance due to 
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him for services as seaman aiïd firéttiiate from May 1, 1885,' to and in- 
cluding November 10, 1885, at the- raté of $50' par" month. On the 
twenty-fonrth of June, 1886, Edward B. Cbnnôlly fiied k libel against the 
schooner to reeover $135, the alleged balance due him for services as 
seaman and mate from June 10 to October 6, 1885, at the rate of $45 
per month. The parties hâve stipulated that each of thèse libels may 
be regarded as an answer to the other. The proceeds of the sale of the 
, vessel now in the registry of the court are not sufficient to pay ail of the 
claims filed. 

Jodah Cook, for Carr. 

WiMams & Potter, for ConnoUy. 

CoxE,. J. Asthis cause is submitted without argument or brief, the 
court is léft to ascertain the issues, and détermine them upon the plead- 
ings and proofs, as beat it may, without the assistance of counsel. Such 
practice is not to be encouraged, and, could it be done without subject- 
ing the parties toalong delay, I should, even now, require counsel at 
leiâst to subniit their views in writing, 

Thç only dispute seems to be between ConnoUy and Çarr as tb wliich 
was the mate of the schooner during the season of 1885, and, as inci- 
dental thereto, the amount of wagès which the mastèr ftgreed to pay, and 
did pay, to each. ConnoUy enters thîs contést heavily handicapped. 
He signed no shipping articles; he kept no books ormemoranda; he is 
not corroborated by a single witness or a solitary' fextraneous circum- 
stance,^ He stands upon his own unsupportéd assertion. His statement, 
even though uncontradicted, is entitied to but little weight. His mem- 
ory is Utteriy unreliable upon ail material points. It was with difficulty 
that he recalled the name &f the vessel in question. JHe does not récol- 
lect the tim_e he began or ended his employment, or when he was paid, 
or the amounts, except in one or two instances. He says he charged $40 
per month. He does not say that tHe master àgfeed to pay him that 
sum. Add to this the admission that his he^lth and habits of intem- 
pérance were 8u,ch that he was frequently incapacitated from performing 
services as seaman, and it is quite apparent that it'would' be weU-nigh 
impossible tp base an accurate finding upon his testimony, even if it 
stood alone. But ConnoUj' is contradicted by four witnesses, three of 
whom are, perhaps, interested, but ail of them are appareptly regpect-^ 
able. Miciîael Carr, who was the ndaster of the schooner, testifies that 
his son Edward Carr acted as first mate during the Season of 1885; that 
ConnoUy was not employed as mate, but as seaman, at $20 per riionth, 
which was the going rate of wages at that time; that he was intoxicated 
whenever the vessel was in port; that he abandoned her at Détroit, and 
that he was paid $82, which was $10 more than he was entitied to un- 
der the contraût. This testimony is fuUy dorroborâted in many impor- 
tant particulars by Edward Carr, Henry B. Carr, and Allen Palmer. 
It is clear that the libel filed by ConnoUy must be dismissed. 

It foUows from the foregoing considérations tha,t Edward Carr is en- 
titied to a decree for the amount claimed by him. No one but ConnoUy 
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disputes hig right to recoyer. There is no disagreement as to the termg 
of the cont'ract by which he was employed to act as mate, or as to the 
amount already received by Mm. His testimony in; this regard is sus- 
tained by the master and aîl of the other witnesses in the case, ConnoUy 
excepted. 
There should be a decree in accordance with thèse views. 



The Joseph Farwell. 

liÎDWAfeDS and others v, The Joseph Fabwell and Cargo. 

■ (District Opurt, 8; D. Alabama. June ^S, 1887.) 

1.' 8aipprN0-^GH!ira!R«i Atebaoe^Repairs. 

When a vessel, disabled at sea, puts into a port of refuge for repairs, the 
ordinjiryexpensesincurred.inçludmg pilotage, towage, quarantine dues, dock- 
mg,"'w]iârfage; surveys on the ship and cargo, cost df unloading, storing, and 
reloading cargo, and an allowancie for wages of the crew, and provisions f rom 
the ijiopient of departure from /the' course of the voyage until its renewal, or 
BO long as its renewal remai'ns in expeçtancy, are chargeàble to général aver^ge. 

2. Samb— Cargo. ' ' 

Where the interestB are temporarily separated, as by unloading and storing 
,the cargo in order to repair the vessel, and it is expected to, reload the cargo, 
and complète the voyage, then, even though by reason of unf oreseen ciroum- 
stanceâ, as the inability to rèpair the vessel and make her seaworthy again, 
this expectation is not realized, the entire expenses of saving and protecting 
the différent interests, until the hope of reuniting them is abandoned, are 
chàrgeabléto gênerai average. . 

3. SAME— ÀBANDONMBNT OF VOTAGB. 

The'cost and expenses incident to repairs to the vessel, incurred in thé ex- 
pectatioù of continuing the voyage, are not chargeàble to gênerai average, 
when the voyage is subsequently abandoned. 
i. Samb— Frëighi?. 

Freight pro rata îtinerù is not earned where, from necessity, cargo is ac- 
cepted before arrivai at the port of destination; accordingly there is no con- 
tributiop on freight.; 

- ,in Admiralty. , LJbels for gênerai average. The facts suffiçiently ap- 
pear from the opinion. 
,J.L.&f, H. Smith, for libelants Edwards and others. 

»?mt% & (îas/nor, for master and crew and material-men. 

L. H. lUith, for material-n^en. 
, Pet&r <fc Thos. A. Hamiton, for claimants of cargo. 

TouLMiN;, J. . When a vessel is disabled at sea, and puts into a port' 
of refuge for repair, the ordinary expenses incurred are regarded as gên- 
erai .average.: A gênerai average contribution is a division of the loss or 
expense among those benefited, and has its foundation in equity and 
natural ju'Stice. General average expenses include the charges of enter- 
ing the harbpr, as pilotage, tovyage, quaranthie dues, docking, wharfage, 
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surveys on the ship and cargo, cost of unloading, storing, and reloading 
cargo, and. an allowance for wages of the crew, and provisions from the 
moment of departure from the course of the voyage until the voyage is 
renewed, or until it is abandoned, and the interests separated. But thèse 
expenses of the delay are gênerai average only up to the time the con- 
tinuation of ^he voyage remains in expectancy. When there is no longer 
any fair expectation of a continuance of the voyage, it is considered as 
broken up, and there are no longer any gênerai average expenses. Where 
the interests are temporarily separated as a means towards an end, and 
it is expected to reload the cargo and complète the voyage, then, even 
though by reason of unforeseen circumstances this expectation is not re* 
alized, the en tire expenses of saving the différent interests, and protecting 
them until the hope of reuoiting them is abandoned, are gênerai average; 
the gênerai rule being that when a cargo continues under the control of 
the master, so that it may be taken on board for the purpbse of prose- 
cuting the voyage, the common interest remaing up to the time thé voy- 
age is or may be resumed. If the voyage is not abandoned, and the 
cargo, although separated and removed from the ship, is still under the 
control of the master, and liable to be taken again on board for the pur- 
pose of being carried to its destined port, the relations of the several own- 
ers are in no respect changed. The common interest remains, and what^ 
ever is done for the common interest must be done at the common èxpense. 

I find thèse principles well settled by the authorities, and by them I 
must be guided in reaching my conclusions in this case. And there is 
another principle equally as well settled, and that is that when ex- 
penses are incurred for the benefit of the ship alone, or for the whole or 
a part of the cargo only, they must be borne by the thing for whose bene- 
fit they were incurred. See 1 Pritch. Adm. Dig. 80, and notes; Padd- 
ford V. Boardman, 4 Mass. 548; The Star of Hope, 9 Wall. 203; ffobson 
V. Lord, 92 U. S. 397; McAndrms v. Thatcher, 3 Wall. 367; Nelsm v. Bel- 
mont, 21 N. y. 36; The Mary, 1 Spr. 17; Wmiama v. Suffolk Ins. Go., 3 
Sum. 510. 

The schooner Joseph Farwell, being on a voyage from Laguna, Mexico^ 
to the portof New York, in the United States, with a cargo of sundries 
on board consigned to certain mercantile firms in New York, eneoun- 
tered a very severe storm, by which she and her cargo was so damaged 
and injured that she could not complète her voyage without supplies 
and repairs. Under thèse circumstances, and with the hope of benefit 
to the vessel, her freight and cargo, the master bore away to the port of 
Mobile to refit the vessel, and to procure the necessary repairs for her 
to enable her to perform the intended voyage, and to safely carry the 
cargo to its place of destination. The vessel bore away on the eleventh 
day of October, 1886, and arrived in the port of Mobile on the fifteenth 
of that month, where, upon inspection and survey, it was found neces- 
6ary to unload and care for the cargo, and to dock the vessel, that she 
might receive the necessary repairs. The vessel and cargo wereinsured, 
and this was known to the master. He hoped that temporary repairs 
on the vessel would enable him to proceed on and complète his voyage 



646 XElBEKAIi EEPOETKE. 

with the Cargo in safety; but the surveyors found and reported that it 
coûld iJot be done; that the vessel was not seaworthy; and that gênerai 
repaîTs were neceesary to make her so. 

Thé community of extraordinary péril commenced with the accident 
to the vessel, but the question is, when did it terminale? Owing to 
circumstances which seem to hâve been unavoidable, therp was consid- 
érable delay in getting the vessel docked and in a condition to hâve the 
repairs made on her, and from the reports made by the surveyors it waa 
apparent that the extent of repairS required would consume much time, 
and would cost a large sum of money, — greatly more than the value of 
the vesseL In this view of the case, I was at first inclined to hold that 
the only expenses chargeable to gênerai average were such as were in- 
curred from the time of the departure from the course of the voyage to 
the time when the surveys and report were made, on the principle, as I 
find it laiddown in the books, that when an accident happens to aship, 
and shé is disabled, and puts into a port of refuge for repairs, if the re- 
pairs Avould last nearly aa long or cost almost as much as building 
another vessel, the master should charter another vessel, and tranship 
the cargo. 1 Pritch. Adm. Dig. 626; 1 Pars.Ship. & Adm. 236, 336. 

Ordinarily, when a ship is disabled, the master has the right to hold 
on to the cargo while repairing the ship; but there is a limit to this 
right. The question is one of reasonable delay. The master has a right 
to retain the cargo if he can refit his own ship in a reasonable time. 
But where the vessel cannot be refitted in a reasonable time, and Other 
transportation is accessible, the master has no right to hold on to the 
cargo, andrepair. McGaw v. Océan Ins. Co., 23 Pick.-405; Clarh v. 
MassachimUs, F. & M. Ins. Co., 2 Pick. 105; Phil. Ins. § 1142. But, 
on further considération of this case, my conclusion is that the liability 
of gênerai aVeragecontinued until the voyage can be fairly considered as 
having broken up, and this was when there was no longer any reason- 
able expectation of its being continued. The cargo was liable to con- 
tribute for any gênerai average or expenses incurred as long as it was "at 
risk." Physic^ destruction or direct physical injury to the cargo was 
not the only risk to which it was exposed. Its value depended, at least 
is supposed to hâve depended, in some degree, upon the successful pros- 
ecution of the voyage. tJntil that was broken up, the cargo, although 
it was separated from the ship, and put in a place of présent safety, was 
not so completelyseparated from the ship and from the whole adventure 
as to leave no community of interest remaining. Itwas not entirely dis- 
connected wlth the enterprise, and it must be regarded as still "at risk," 
and liable to contribute, if it' was still under the control of the master, 
and liable to be taken again on board for the purpose of being carried 
to its destined port. MaAndrew»^. Thatcher, 8 Wall. 347; Nelsrni v. Bel- 
mont,' 21 N. Y. 36. 

I présume that there is not a doubt entertained that if the master had 
been successful in having the lïecessary repairs made in a reasonable 
time, and had resumed his voyage, and safely delivered the cargo in the 
port of destination, the whole expense of the delay in the voyage would 
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have been5feg9.rded as a gênerai average adventure. But the STig^estion 
is tnade that the cargo was separated from the ship, and that after this 
nothing was done for the common benefit of ship and cargo. It is an- 
swered that the cargo was unloaded for the pUrpose of repairing the ves- 
sel, to enable her to prosecute her voyage to its termination with the 
cargo, and thereby save the whole adventure; that it was still under the 
control of the master, and liable to be taken on board again. If this 
was so, the transaction was not necessarily divested of its character as 
an act for the benefit of the ship and cargo until the voyage was aban- 
doned, or is considered as having broken up. The complète séparation 
of the ship and cargo does dissolve the community of interest, and puta 
an end to any further gênerai charges. The Ann D. Richardson, Abb. 
Àdm. 601. 

Such séparation became complète in this case when the voyage was 
broken up and abandoned, and, in my opinion, that was ^t^hen theowner 
faiied to.raise the money tp complète the repairs, left the vessel and mas- 
ter in this port without means, and returned to New York. Up to this 
time the, master had some reason to believe that the voyage might be re- 
sumedi The owner was présent, giving his personal attention to the 
matter. Considérable sums of money and supplies had been fariiished 
the master to enable him to refit his vessel, and continue his voyage, 
and I think the circumstances phow he believed, and had up to that 
tiflae reason to believe, the repairs could be completed and the vessel de- 
spatched in a short time. : But when Wylie, Fïak & Co. refused.to ad- 
vance any. more money, and the pwner gave up and left, I thînk ail 
reasonable expectations erided. It should have ended then. This was 
on the tweiity-eighth of December, 1886. Though a large sum had b^en 
expended, the repairs on the vessel were not complète, and they wôre 
auspended, for want of funds. In less than a montb thereafter the ves- 
sel and cargo were libeled for expenses incurred and moriey advanced 
on their account. 

The évidence ife satisfactory that the master acted throughout in good 
&ith, and there is iio grpund to believe he was wanting in personal en- 
ergy or nautical skill; but my opinion is, he, in some respects, showed 
a great want of good judgment, and acted very injudiciously, in regard 
to the interests of both the ship and cargo. If he,had acted wisely, and 
with a due regard to the interests of ail concerned, he would have tran- 
shipped the cargo as soon as he found the condition of the vessel was 
such as to entail great expense and delay in repairing her; thus saving 
extraordinary expenses to ,t;he owners of the cargo, and at the sanne time 
earning freight for the owner of the ship. Then, again, he would not 
have discharged a part of hia crew on arrivai in the port of Mobile, and 
employed other men to take tbeir places at much larger wages, and that, 
too, when it appears by his shipping articles the term of service of the 
«rew had not expired and would not expire for three months. Besidea 
this, the évidence fails to satisfy me of the necessity of a fuU crew dur- 
ing the time the vessel was on the ways, and actually undergoing repaira 
there. The master, I know, has a large discrétion in thèse mattera, but 
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he is bonnd, in actîng as agent for ship and cargo, to consult, so far as 
he càn, the true interests of both. His acts as agent in the nmtters re- 
ferred to were not, in my judgment, reasonably judicious, and were not 
for the best interests of ail concerned. The expenses incurred by him 
must hâve been necessary and reasonable, for such bnly are gênerai av- 
erage chairges. After the cargo is in safety, the benefit it may dérive 
from being carried in the ship to its place of destination is not a ground 
for makihg it contribute towards the costof repairing the ship, nor of 
placing her in a position in which she can be repaired. ■ 1 Pritch. Adm. 
Dig. 92, aiid note, Lown. Av. (3d Ed.) 3. 

The cost of the repairs on the vessel is not chargeable in this case to 
général average, nor are the expenses incident to such repairs so charge- 
able; and there is no freight that can be made liable to contribute tô the 
gênerai average expenses. . The delivôry of the cargo at the port of des- 
tination is a condition précèdent to the right to freight. The Ann D. 
Uwfiardsm, Ahh.. Adm. 499; 1 Pritch. Adm. Dig. 581, and note, 146; 
8cottv.lÀbby,2 Johns. 336; Adhms v. Haught, 14 Tex. 243. 

Freight, pro rata itineris, is not due where there bas been an accept- 
dnce by tbe owner of thé cargo from necessity. The Na&anid Hooper, 
3 Sura. 643; McOaw v. Océan Ins. Co., 23 Pick. 40&. 

There being, then, no freight earned, there is none to contribute. 

I finâ the value of the cargo to be $10,000, and the value of the vessel 
in this port, before any repairs tvére put on her, $1,000. My judgment 
is that the expenses incurred in entering this port shall be charged to 
général average. They include pilotage, towage, quarantine dues, three 
Burveys on the ship and cargb, the expense of docking the ship for the 
purpose of surveys, cost of unloading and storing cargo, and the wages 
of the crew, and provisions from thé time of departure from the course 
of the voyage, on Oçtober 11, 1886, down to December 28, 1886, and 
the wages of the master from October 11, 1886, to January 20, 1887, 
when the vessel a.nd cargo were taken from his possession by the seizure 
6f the marshal. The shipping articles show the number of the crew, 
and the amount of their respective wàges. Ail other claims filed, and 
not specifically mentioned herein, are allowed as charges against the ves- 
sel and owners. 

It is ordered that it be referred to Richard Jones, the clerk of this 
court, as spécial référée and adjuster, to ascertain and report from the 
évidence already before the court the. amounts respectively due the libelants 
and pétition ers whose claims bave been allowed ; to ascertain and report 
the apportionffiént of gênerai average, and to adjust the same; and also 
to ascertairi and report the amounts due by the vessel and owners alone, 
— ail in accordance with the principles announced and views expressed 
in the opinion herewith submitted. ' 
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Wagneb V. Deake and others. 
(Diêtriet Court, S. J). lowa. August, 1887.) 

1. Fédéral Courts — Ebsthaining Pbocbedings in State Courts — Remotai 

Cases. 

Section 730 of the United States Revised Statutes, prohibiting a United 
States court from granting an injunction to stay proceedings in a state court, 
does not apply to proceedings in a state court in a case that bas been legally- 
removed from tbe state court into the United States court, but in such a case 
tbe writwill not be issued if the jurisdiction of the United States court of the 
case removed is doubtf ul. 

2. Samb— LiQ^OB Nuisance— Ikbbparablb Injukt. 

À preiiminary injunction will not be granted by a United States court to 
prevent à étate court from enforcing its decree restraining plaintifE from sell- 
ing Win© and béer, and abating his saloon as a nuisance, under the state law, 
after the case bas been removecl to the United States court; as in such a case 
the injury to plaintifC -would. not be irréparable, but one capable of being 
fuUy compensated by damages recoverable in ah action at làw, in the event 
of the removed case being décided in his f avor. 

This is a pétition for an injonction to restrain the défendants from the 
prosecution of certain proceedings in a civil suit originally commenced 
in the district court of Wapello county, lowa, but since removed into 
this court, where said suit is now pending. The pétition allèges sub- 
stantially that the original suit was instituted in the state court under 
the récent prohibition law, for the purpose of restraining the plaintifi^by 
injunction from the use of his property for the sale of wine and béer; 
that the property in question was erected and fitted up with proper fixt- 
ures and fumiture before the enactment of the prohibition law, for the 
purpose of carrying on the sale of wine and béer, which was then a law- 
ful business; that said law provides for the seizure and destruction of the 
same without compensation; that said suit was duly and regularly trans- 
ferred to this court, and that the record of the state court has been filed 
in this court; that, notwithstanding said removal, the state court, refus- 
ing to recognize the same, has proceeded to enter a decree against the 
plaintiff, enjoining him from the further use of the premises mentioned 
for the sale and keeping for sale of intoxicating liquors. The pétition 
further states that said défendants, clerk, sheriff, and attorneys, as well 
as said Drake, who was the plaintiff in the original suit, are about to 
institute proceedings against the plaintiff to compel him to obey said in- 
junction, and that unless restrained by this court they will cause the 
petitioner to be deprived of the use of his property, and will also hâve 
a final decree granted by said state court perpetually enjoining the said 
plaintiff from the further use of his said property for the purpose afore- 
sàid, and ordering the sheriff of said county to take possession of said 
premises, and to remove ail fumiture and fixtures therefrom, and to sell 
the same, and close said premises for one year from and after the rendi- 
tion of said decree ; and further ordering that the said fixtures and fumiture 
foUnd therein shall be sold to pay the cost of the proceeding and attor- 
ne3''s fées, and makjng the same a lien upon the said property. The 
v.3lF.no.l4— 54 
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pétition, therefore, prays that the court grant an înjunctîon restraining 
said défendants from proeeôding further in any manner whatever in said 
State court in said cause; and that they be restrained from instituting 
any contempt proceedings against said plaintiff for disobedience to said 
injunction from the state court. 

J. J. Smith and Anderèàn, Davis & Hagerman, for petitioiler. 

D. H. Emery, for défendants. 

LoVB, J. In the case of Suess V. Noble, post, 855, (decided at the 
présent term,) this court held that no power exists in any court of equity 
to interfère by injunction with the prosecution and punishment of crimes 
and ofifenses in the courts of common law. We are in the présent case 
to consider the relations of the fédéral to thé state courts with respect to 
the power of the former to restrain proceedings in civil causes in the lat- 
ter by the process of injunction. 

It bas always been the theory of theEnglish and American chancery 
that the court does not, by injunction, interféré with the common-law 
courts, or their judges, but that its restraining power is exercised upon 
the suitor, who iS within the jurisdiction of the court of equity. This 
theory has not always accomplished ils purpose. It bas not served at 
&Û. times to avert strife and collision between the two judicid système. 
It is well known that a flagrant quarrel raged in the reign of James I. 

■ between the Lord Chancellor Ellesmeee and Chief Justice Coze, grow- 
ing out of the issuing of injunGtions by the chancellor to restrain certain 

; suitors from proceeding with their causes in the court of king's bench. 
This controversy grew to such Violence that it was carried before the king 
in council, where it wassettled; in favor of the chànceilor's jurisdiction. 
It is obvions that where the two courts sit under the same government, 
with a common superior tribunal exercising power by appeal orother- 
wise to settle their çontroversies, there is little danger of forcible collision 
between them. : Such is tbe case in England, where the honse of lords 
is the suprême court of appeal over alL The same is trtie of the jùdicial 
Systems of the varions states of the Union. But it is otherwise with re- 
spect to the relations between the fédérai and state courts^ They exer- 

' «isè jùdicial power generally: concurrent, within the same territory, over 
the same suitors and subject-matter, but under two distinct and separate 

' governments. In gênerai, there is no appeal from the one tôthe other. 
Except in a few spécial cases inwhich the suprême court of the United 

-States may review the final judgment of the state courts, the two judi- 

' <aal Systems are wholly independent of each other. It is imanifest tbat 
'in such a state of things the danger of violent collision, as well as diverse 
a.nd conflicting judgments, njust always be imminent. Where there is 

I jao common arbiter there is apt tobe aresortto force. It is évident that 
the fraraers of the jùdicial àct of 1793 clearly discerned this danger, and 
foresaW that the evils of conflicting jurisdiction would become most 
threatening from the claim of the courts of one jurisdiction to interfère 
by injunction with the prosecution of suits in the other jurisdiction. 
Hence they incorporated into that act a provision prohibiting, in express 
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tèrms, thé gtanting of ihjunctions to stay proôeeditigs in any court of a 
State, and tiiis prohibition has been embodied in the Revised Statutes of 
the United States in the followîng terms: 

"Sec. 720. The wiit of injunction shall not be granted by any court of the 
United States to stay proceedings in any court of a state, except in cases where 
such injunction may be authorized by any law relating to proceedings in bank- 
ruptoy." 

ïhis is a sweeping prohibition. It extends" to ail cases over which 
the state court first obtains jurisdiction, and lawfuUy and properly re- 
tains the jurisdiction thus first acquired. But it is settled by the dé- 
cisions Which I will preseritly cite that, where the fédéral court first ob- 
tains jurisdiction, the act of congress does not apply, and where the state 
court hàviiig first obtained jurisdiction, the cause is lawfuUy transferred 
to the fedétal court, the act has no application to injunctions issued from 
the fédéral court after the removal. 

It has been argued that the prohibition ôf the statute applies only to 
injunctions àimed at the state courte but not to injunctions issUed only 
to parties before the state court; but this distinction is clearly unsound, 
and it has been repeatedly denied by the suprême court of the United 
States. See Peckv.Jenness, 7 How. 625; Diggs v. Wolmtt, 4 Cranch, 
179; Haimy. Carpenter, 91 U. S. 254; Dialv. Eeyriolds, 96 U. S. 340. 

It haS been decided, ti'pon grounds that cannot be questioned, that 
the restïiôtion in question is to be limited to actions beguo in the state 
courts before proceedings corhmenced in the fédéral court, and that it is 
not applicable where the jurisdiction of the fédéral courts hàs first at- 
tachéd. Msk v. Union Poe. Ry. Co., 10 Blatchf. 518. This was a case 
originally brought in the United States circuit court for the Southern 
district of New York. That court rightfuUy held that, its jurisdiction 
having fitst attached, it would restrain the défendant corporation from 
tafcing steps in a state court to procure its dissolution. 

But We 'are at présent cOncerned only with removal cases. Suppose a 
cause has beten diily and properly transferred under the act of congress 
from the state to the fédéral court, is it then compétent for the fédéral 
court to restrain the parties litigant before it from further proceedings in 
thé state court? Does the 720th section appiy in such a case, so as to 
inhibit absolutely the issuing of any injunction in the fédéral court re- 
straining thé parties before it from proceeding in the state court with re- 
spect to^ thé subject-matter of the suit? When a cause is legally removed 
to the fédéral court, ail jurisdiction in the state court is at an end. The 
very cause itself being transferred, no case any longer exists ih the state 
court. The state court is then absolutely without authority over the 
parties and subject^matter of thé litigation. Whatever the state court 
oould haVe done before the retaoval it is compétent after removal for the 
fédéral court to do. An injunction in such case by the fédéral court, 
restraining the parties before it from proceeding elsewhere, is no injunc- 
tion, within the spirit and intent of the statute staying proceedings in a 
state court, because after removal there is no proceeding left in the state 
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court, and no jurîsdîctîon to be interfered wîth. If, after removal, a 
party could continue or renew his litigation in the state court, the whole 
purpose of the removal might be defeated. 

The United States suprême court in Kern v. Huîdehoper, 103 U. S. 485, 
decided that, "after the filing in the circuit court in a removal case of 
the record pf the proceedings in the state court, the latter lost ail juris- 
diction over the case; and, being without jurisdiction, its subséquent 
proceedings and judgment are not, as some of the state courts hâve ruled, 
sîniply erroneous, but absolutely yoid;" citing Gordon v. Longest, 16 Pet. 
97; Insurance Oo. v. Dunn, 19 Wall. 214; Virginia v. Rives, 100 U. S. 
313. 

In Insurance Go. v. Dwnn the court says that the act of congress, pro- 
vidiug in such cases that, upon the proper pétition and bond being filed, 
the state. court "shall proceed no further in the suit, " the further pro- 
ceeding in the state court was a dear act of usurped jurisdiction. "The 
illegality was gross," etc. 

In Virginia y. Rives the court says that "ail proceedings in the state 
courts subséquent to the rempval are coram non judice, and absolutely 
void." 

Again, in Kern v. Hnidekoper the court says. that, "when the prerequi» 
sites for removal hâve been performed, the paramount law of the land 
says that the case shall be removed, and the case and the res both go to 
the fédéral court. The façt that the state court had possession of the 
subject-matter of the controversy cannot prevent the rempval; and, when 
the removal is accomplished, the state court is leffc without any case, au- 
thority, or process by which it can retain possession of the res. * * *" 
Again : " When a bond for the delivery of the property has been taken , the 
bond, as the représentative of the property, is transferred with the suit." 
103 U. S. 485. 

But the two cases in which it is directly decided that it is compétent 
for the United States circuit court to issue injunctions, after removal, 
notwithstanding the prohibition in question against staying proceedings 
in the state courts, are French v. Hay, 22 Wall. 250, and Dietzsch v. 
J3MtdeA;oper, 103 U. S. 494. 

The latter of thèse cases was an action of replevin in the state court. 
After its removal to the proper United States circuit courts by the plain- 
tifif, the state pourt proceeded to render a judgment against him for a re- 
turn of the property. An action thereupon having been brought against 
him and his sureties on the replevin bond, they filed their bill in the 
United States circuit court, praying that the plaintiff in the action in the 
state court: on the replevin bond should be enjoined from further prose- 
cuting it. The suprême court of the United States decided that the cir- 
cuit court properly granted the prayer of the bill by which the injuno- 
tion was made absolu te and perpétuai. The court, said the statu te for- 
bidding injunctions to stay proceedings in the state courts was not 
applicable to cases thus removed from the state court. The court cites 
and approves French v. Hay, swj^a, in which the same proposition was 
established. 
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The foregoing décisions leave no doubt whatever of the power of this 
court to grant injunctions in cases which hâve been regularly removed 
from the state courts. But the power to grant injunctions, and the duty 
of the court to grant theni, are wholly différent propositions. What is 
a preliminary injunction? It is an order or deeree without regular évi- 
dence; indeed, without proof,—8ince affidavits are not in any proper 
sensé légal proofs. Such évidence, given ex parte without cross-exam- 
ination, is notoriously misleading and delusive. A preliminary injunc- 
tion is in fact the resuit of an interlocutory deeree in advance of a régu- 
lai hearing and plenary proofs. Hence a court always, in making orders , 
upon such irregular proofs, runs a great risk of falUng into grave error. 
A preliminary injunction &hould never be granted except in cases where 
irréparable injury is threatened, and the court, in granting suçh a rem- 
edy, should be certain that in attempting toprevent irréparable injury 
to one party it shall not do irréparable injury to the adverse party. : See 
High, Inj. §§7-10, and the cases there cited. I do not doubt that in 
those remo val, cases, where rights of property are the direct subject of lit- 
igation, if any party were proceeding under the authority of the state 
court after the removal to sell, destroy, confiscate, or otherwise meddle 
with the property, so as to seriously impair its value, it would be the 
duty of the fédéral court to restrain and prevçnt such injurions acts; for 
otherwise the final deeree of the court establishing the right of any 
claimant to the property would be useless and nugatory. The injury 
to be prevented would in such case be simply irréparable. 

Such was the view which this court took of the so-called Bremery Cases 
when they were transferred from the state courts upon the authority of 
the décision of the circuit judge va. State v. Walruff} In thèse Brewery 
Cases the properties invol.ved were of very great value. No bond of in- 
demnity was required of parties who sued out injunctions in the state 
courts, aimihg at their abatement and virtual destruction as nuisances. 
The conséquences to the owners of such properties would hâve been 
simply ruinous, and the injury irréparable. Thèse were clear cases, 
therefore, calling for the équitable discrétion of this court in the grant- 
ing of preliminary injunctions. Unless the court wholly abandoned its 
jurisdiction of causes thus removed hère, and remanded them to the 
state courts, there seemed to be an imperative uecessity for the granting 
of orders staying proceedings in the state courts, which threatened the 
utter destruction of the brewery property, the very subject of litigation. 
It was manifest that actions at law for damages by the owners of brew- 
ery properties injured to the extent of sums amounting to twenty, 
thirty, forty, and tifty thousand dollars would bave proved wholjy 
futile and nugatory, and therefore that the injury impending in such 
cases was irréparable; and it is only in cases of irréparable injury that 
the extraordinary remedy of preliminary injunctions ought to be applied. 

But I am not able to view in this light the so-called Saloon Cases, to 
which the application now before me belongs. The damages in such 

>26Ped. Eep. 178. 
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cases are not large; barely sufficieiit, indeed, in amount to bring them 
intothis court. The buildings -in which the saloon business is carried' 
on are not like a great brewery which, with its machinery and appliances, 
cannot be converted to any use otbér than that for which they were in- 
tended. The chief loss of the iSalôon owner if his business be closed by 
the action of the state court is the value of the flxtures and the furniture 
used in his trade. Thèse liiay be fuUy compensated in damages in ac- 
tions at law, and it is perfectly' clear in point of law that, if thèse saloon 
cases bave been legally transferred to this court, and if the suprême court 
of the United States shall so décide, thenevery individual who, subsé- 
quent to the removal, proceeds against them in the state court, makes 
himself a trespasser; and that as such he may be made liable for ail 
damages that may accrue to the saloon owner. This principle is beyond 
question. The suprême court of the United States bas decided repeat- 
edly that when a case is legally remoVed to the United States court ail 
further proceedings in the state court are without jurisdiction, and there- 
fore are not merely erroneous, but absolutely null and void; and it is 
equally weli settled, as a universal principle of law, that the judgment of 
a court without jurisdiction is no protection whatever to any one acting 
under it. 

It is thereforé clear that ail persons, from the' judge upon the bench 
to the lowest ministerial officer, doing injury to another in his person 
and property by virtue of a judgment rendered in a state court after a 
légal removal of the cause to the United States court, would, as a trespasser 
and wrong-doer, be liable in damages to the injured pârty; for, if thèse 
causes be removable at ail, it niust bè upon the ground that the law as 
to them is unconstitutional and void. If, on the other hand, the su- 
prême court of the United States shall finally décidé that thèse saloon 
cases bave not been legally removedfrom the state courts, then the own- 
ers of saloon property are entitled to no protection hère, and it would be 
a usurpation of power by this court to give them protection by injunc- 
tions Staj'ing the rightful jurisdiction of the state courts. 

There is another sufflcient reason why this court should at présent re- 
fuse the restraining orders prayed fof in this case. TbeUnited States 
court should nôt, certainly, if îts own jurisdiction is dotibtful, interfère 
by injunction to stay proceedings in the state courts upon mère ex parte 
proofs in advahce of any regular trial or hearing. It is a most serious 
matter to arrest by injunction ail civil proceedings in the state courts in 
a large class of removal cases undèr the prohibitory law; and this court 
would not feel jùstified in so doing linless its own jurisdiction were quite 
clear. When the prohibition cases first came hère from the state courts 
some tîme ago We were governed by the décision of the circuit judge in 
the case of Stote V. Walruff. That décision, unreversed, was as much 
the law 6f this court for the time being as a judgment, of the suprême 
court of the United States would hâve been. The jurisdiction of this 
court Was not, theïefore, at that time, doubtful with respect to causes 
which were within the principle of the Walruff Case. But since that 
time appeals bave been taken to the suprême court of the United States 
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from the Northern district of lowa, and it appears that the judges of 
that court were equally di vided upon the question of jurisdiction. Thèse 
«auses tyere therefore ordered to be remanded to the state courts of lowa. 
This was the resuit of the equal division of opinion in the suprême court. 
See Schmidt v. Gobb, 119 U. S. 286, 7 Sup. Ct. Rep. 1373; O'Malky v. 
Farley, 119 U. S. 296, 7 Sup. Ct. Rep. 1373. 

Now, it is quite impossible, in view of this division of opinion in the su- 
prême court, and its conséquent action, to say that the jurisdiction of 
this court over the cases now in question is not a matter of the gravest 
do\ibt. The action of the suprême court bas tbrown the most serions 
doubt upon our jurisdiction in such cases, and I would not feel justified 
in practically arresting and setting aside the jurisdiction of the state 
courts while the judioial power of this court in the matter is a subjeot 
of such uncertainty and doubt. The présent application must therefore 
he denied. 



SuBSS V. Noble, Justice of the Peace, and others. 

COiràuit Court, 8. D. lowa. Angust, 1887.) 

Iktohotiôn— EESTBAiNiNa Ceiminal PaosBcnrioN. 

No power exista in, anj court of equityto interfère by injunctionwith the 
prosecutïon and punishment of crimes and o2enBes in the courta'of common 

The ordinal causa ofSitafe y.Suess was remoyed from the district court 
of Jefferson county, lowa, to this court upon the pétition of said 
Suess, and the same is now pending hère. . The transfer was made in 
pnrsuanceof the décision of the circuit judge, Brewer, in the case of 
Stote V. Walniff, 26 Fed. Rep. 178. The purpose of that proceeding 
was toi hâve the brewery owned and maintainçd by said Suess declared 
a nuisance, and as such perpetually enjoined and abated. A- temporary 
restraining order, which is stiU in full force, was issued from this court, 
the purpose of which was to restrain certain persons, who wçrç carrying 
on the civil proceedings in the state court, from prosecutiug the same to 
the injury and virtual destruction of the property pending the détermi- 
nation of the question of the jurisdiction of this court over the subject- 
matter of the said original suit. Lewis Suess now présenta his pétition 
to this court against the above-named défendants and others, alleging 
that thôy are engaged in commencing and carrying oii imany çriminal 
proseoutions against him before certain justices of the peace "for each 
separate sale of béer at his brewery ," and that they propose " to place him 
on trial and find him guilty of selling intoxicating Mquors, and to impose 
upon Mm heavy fines for said alleged offenses," etc. He also states, in 
a supplemental pétition, that he was indicted at the January term of 
the district court of said county for the alleged crime of causing a nui- 
sance by the sale of béer at his brewery; that he was conyicted of said 
alleged offense, and that he has taken an appeal to the suprême court of 
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lowa upon the fédéral question as to the constitutîonality of the prohib- 
itory law, etc. The prayer of his pétition is that thia court issue an in- 
junction restraining said défendants from the prosecution of said criminal 
suits in violation of his rights respecting the subject-matter of the action 
now pending in this court until the final détermination of the same. 

Moses McCoid, for petitioner. 

Boïïin J. Wilson, for respondents. 

Love, J. Thus the proceeding now before me is in the nature of 
an application to restrain the défendants by injunction from the prose- 
cution of sundry criminal proceedings against the plaintifF under the 
pTohibitqry law. It is alleged, and no doubt truly, that if the défend- 
ants bepermitted to vex and pursue the plaintiff with numberless crim- 
inal prosecutions before justices of the peace and other state tribunals, 
the plaintiff wiU be compelled to abandon his business, and that his 
brewery property will be rendered useless and valueless. We are thus 
brought face to face with the question whether or not a court of equity has 
any power to interfère, by injunction or otherwise, with the enforcement of 
the criminal iaws of the state. I hâve repeatedly announced orally from 
the bench in this class of cases that, no su ch power exists. I shall in 
another cause, (Wagner v. Drake, œite, 849,) which was heard simulta- 
neously with the présent case, ■ consider the peculiar relations of the féd- 
éral to the state courts with respect to the pdwèr of the former to restrain 
civil proceedings in the state courts. I purpose at présent to consider 
the more gênerai question of the power of courts of equity, state or féd- 
éral, to interfère at iall with the administration of criminal justice, 
whether of the statie or fédéral government. 

That no such power exists, — that its exercise has been denied in both 
England and this country for centuries, — is beyond question. This will 
be placed beyond ail doubt by the authorities cited below. Whoever 
will for a moment consider the nature and grounds of equity jurisdic- 
tion wiJl not fail tO see insuperable objections to the exercise of any re- 
straining power whatever in equity over the course of criminal proceed- 
ings. The fundàmental doctrine of equity jurisdictiou is that it can pro- 
ceed only where there is no plain, adéquate, and complète remedy in the 
courts of common law. This principle is coeval with the system of 
equity itself. It was always upon this ground that the courts of equity 
in England assùmed jurisdiction in civil causes. The principle was en- 
acted into positive law by the congress of the United States in the judi- 
ciary act of 1793, (1 St. at Large, 82.) It is re-enacted in Eev. St. § 
723, in thèse words: "Suits in equity shall not be sustained in either 
of the courts of the United States in any case where a plain, adéquate, 
and complète remedy may be had at law." 

Upon what ground, then, do courts of equity assume jurisdiction in 
any case whatever? It is upon the ground that no adéquate remedy at 
law exists, and that injustice would be done if the court of equity did 
not interfère to give a better remedy than the courts of common law are, 
by their very constitution, compétent to administer. It would therefore 
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bè preposterous for equity to assume jurisdictîon, and especially to in- 
terfère with actual proceedings at Jaw, in cases where a court of equity 
is utterly incompétent to give any remedy whatever. For a court of 
equity to interfère by staying proceedings at law, where there is some 
remedy, however imperfect, and then stand paralyzed and utterly impo- 
tent to remedy the assumed evil and injustice, would be the very height 
of légal absurdity. 

Now, every lawyer knows that a court of equity is utterly incompé- 
tent, by its very nature and constitution, to give any remedy whatever 
in criminàl eases. In such cases it is siraply powerless. It can hear 
and détermine nothing. It can neither acquit nor condemn the offender. 
It can pronounce no decree conçerning the offense. It cannot pardon 
or release the offender. Public offenses must be tried by jury, and the 
trial by jury is unknown to the System of equity. For equity to inter- 
fère by arresting the processes of the common law, while impotent to 
give any remedy of its own, would be like the foUy of tearing down one's 
house, because it should afford but imperfect shelter, without ability to 
replace it with any other structure whatever. 

Again, public offenses are proseeuted in England in the name of the 
king, and in the United States in the name of the state. It is manifest 
that neither the king nor the state could be made a défendant to a bill 
in equity. The restraining power of the court would be futile as against 
them; and.it would avail nothing for the court to address its restrain- 
ing procéss to public and private prosecutors, even if the power to do 
so existed, since the state would readily find other agents to represent 
it in the criminàl proceeding. Courts of equity, therefore, deal only with 
civil and property rights. They hâve no jurisdiction to give relief in 
criminàl cases, and they willnot, therefore, interfère by injunction with 
the course of criminàl justice. Kerr v. Corporation of Preston, 6 Gh. Div. 
463; Satdlv. Browne, 10 Ch. App. 64; Moses v. Mayor, 52 Ala. 198; Jo- 
sq)h V. Burk, 46 Ind. 59; Gaidt v. Wallis, 53 Ga. 675. 

In Holderslaffe v. Saunders, 6 Mod. 16, Lord Holt is reported to bave 
said: "Surely ehancery will not grant an injunction in .a criminàl mat- 
ter under examination in this court, and that if they did this court 
would break it, and protect any that would proceed in contempt of it." 
Montagne v. Dudman, 2 Ves. Sr. 398. See, particularly, what that great 
equity judge, Lord Hakdwicke, says in this case. See, upon this sub- 
ject, High, Inj. § 68, where the cases are coUected and cited. 

The same doctrine is applicable where the court of equity bas already 
jurisdiction of the parties and the subject-matter conçerning which the 
criminàl action exists. Where, therefore, a bill has been 61ed for relief 
in equity, the court will not enjoin the plaintiff in that suit from carry- 
ing on criminàl proceedings against the same défendant, conçerning the 
same subject-matter. Saull v. Browne, 10 Ch. App. 64. The same is 
true of proceedings of a quasi criminàl character. Moses v. Mayor, 52 
Ala. 198; and see Davis v. Avierican Soc, 75 N. Y. 362; Stuart v. Super- 
visors, 83 111. 341; Joseph v. Burk, 46 Ind. 59; GauU v. WaUis, 53 Ga. 
675. 
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Since, tbélrefore, the want of pd^er in equity to interfère in criminal 
proceédings is gênerai, and withoùt référence to the separate jurisdio- 
tions of the fedeïal and state courts, it is unnecessary in this case to con- 
sider the efFect of the 720th section of the Revised Statutes of the United 
States^ providing that "the writ of injUnction shall not be granted by 
any court of the United States to stay proceedings in any court of a state 
except in cases where such injonction may be authorized by law relating 
to proceedings in bankruptcy." 

I purpose to consider the effect ahd the limitations of this section in 
deciding the applications whioh hâve been submitted to restrain certain, 
civil proceedings in the state Courts under the prohibition law. The- 
application in tiie présent case is denied. 



SwETT V. Stabk and another. 
, (Ohreuit Court, N. D. Minois. August 1, 1887.) 

1. MOKTGAÔa— -FOHBCLOSTIBB— INTBReBT— DeFAULT. 

Where a Aortgage on leal estate in Illinois Is given to secnre payment of 
tYfo negloti»ble notes, containlng acQvenant that, uponfailure to payanyinr 
stallment of interest, the principal of both notes shall become due, &oona. 
jide purchasër of such notes and mortgage beforé maturity, upon default in 
the paymèni of the interest, may avail himself of that covenant, and foreclosé 
the mortgage for the entire principal sum, without regard to equities existing 
between the original parties. 

2. Samb— MAttraûtï 01- NoTBS. 

Thatoheof the notes, to securewhich the mortgage was given, will not 
become djie till 1891, does not afteçtthe right of a bona flde holder to f oreclose- 
the mortgage upon default in the payment of interest, as the mortgage, with 
ail its covenftnts; was givën to secnre the notes, and add to their commercial 
value, by giving the holder the right to collect the entire debt when the 
makers ïail to pay any installment of interest; and such bonafide holder may 
enf orce the covenant without destroying the negotiable character of the notes. 
8. CotTHTs— Stat:b Dbcisions— Foeeclosurb of Mobtgagb. 

The rule established by the suprême court of Illinois that a negotiable note 
and mortgagei transf erred to a bona flde holder bef ore maturity, are held sub- 
ject to ail equities between the original parties, is not binding on the fédéral 
courts, which follow the rule laid down by the tJnited States suprême court, 
that where à mortgage to secure negotiable notes is transferred, before ma- 
turity, to a bona fide holder for value, and a suit in eguity brought to fore- 
close the mortgage, no other défenses are allowed against the mortgage thatt 
wonld be allowed in an action at law to recover on the notes. 

Rosdngton, Smith & DaMas, for complainant. 
EdsaU <& Ed8aE,^ÎQi deîënd&nt. 

Greshaïi, J. On the eighteenth dày of January, 1885, the défend- 
ants executed their two negotiable promissory notes, — one for $2,000, 
payable to Mark P. Hillyer on the first day of May of the same year; 
and the othër for $3,000, payable to the same person on the eighteenth 
day of January, 1891. Both notes were executed at Thomson, Illinois, 
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and payable at that place; and, to secure their payment, the défendants 
«xecuted a morfgage upon real estate in Illinois. The mortgage con- 
tained a covenant whereby the principal of the notes was to become due 
if default oceurred in the payment of any installment of interest; the in- 
terest being payable yearly. The notes and mortgage were sold and as- 
signed to the plaintiff, before maturity, for value. Default oceurred in 
the payment of interest on both notes, and the ho|ders elected to déclare 
the principal sum due, and brought this suit to foreclose the mortgage. 

After setting up défenses which would be good against the payée, the 
answer avers that the notes and mortgage were executed in Illinois, (where 
the notes were made payable,) with référence to the laws of that state, 
by which an assignée of such a mortgage could acquire no greater right, 
against the maker of the notes and mortgage, than the payée and morir 
y gagée had; and that, in this suit to foreclose the mortgage, the défend- 
ants are entitled to ail the défenses which they might plead if the mort- 
gagee were complainant. The answer is excepted to as insufficient. 

It ig not claimed that there is a statute in Illinois under which the 
<iefendîuit8 may assert against the complainant, as the assignée and bona 
Jide holder of the notes, the same equities or défenses which he would 
be entitled to against the payée. It bas been held by the suprême court 
of Illinois, not under any local statute, but as a question of gênerai or 
commercial law, that if a mortgage is given to secure a negotiable note, 
and both the note and mortgage are transferred before maturity to a bona 
^de indorsee, he holds the mortgage subject to ail equities between the 
original parties. But the suprême court of the United States bas estab- 
lished a dififerent rule for the fédéral courts. That court bas held that 
where a negotiable note, secured by a mortgage, bas been transferred to 
a bonafide holder for value before maturity, and a bill is filed to foreclose 
the mortgage, no other or further défenses are allowed, as against the 
mortgage, than would be allowed were the action brought in a court of 
law upon the note; that the maker bound himself to pay the note at 
maturity to any bona jide indorsee, without référence to any défenses to 
which it might be liable in the hands of the payée; and that, in propor- 
tion as the remedy is denied to the indorsee to enforce the security, bis 
rights are violated and set at naught. Carpenter v. Longan^ 16 Wall. 
271; Eénicott v. Supermors, Id. 452; Sawyer v. Prickett, 19 Wall. 146. 

It is urged, however, that because the second note will not, by its 
terms, become due until 1891, before which timé its payment cannot be 
enforced, either at law or in equity, without also declaring on the cove- 
nant in the mortgage, which is not negotiable, that therefore the makers 
are entitled to the défense set up in their answer. This assumption is 
based upon a misconception of what the makers agreed to do by the ex- 
écution of the notes, as weU as bf the relation which exists between the 
notes and the mortgage. The contract was that the makers would pay 
the notes at maturity to any bona Jide indorsee, without référence to dé- 
fenses to which they might be liable in the hands of the payée; and the 
mortgage, with ail its co venants, was executed to secure the fulfiUment 
of that contract. The covenant in question added to the commercial 
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value of the notes, and it was doubtless intended to hâve that effect. It 
imparted additional value to the security by giving to the holder of 
thé notes the right to collect the entire debt by foreclosure, whenever the 
makers failed to pay any installment of interest. One of the notes, bj' its 
terms, would not become due for six years, and meantime the security 
might become inadéquate, and the makers insolvent. The covenant 
is not to be treated as an independent, non-negotiable contract. It is 
an important élément of the security, which the complainants, as inno- 
cent holders of the notes, are entitled to enforce, according to its terms. 
It cannot be disputed that if the complainant saw fit to wait until 1891 , 
he could then foreclose the mortgage for the full amount of the notes, 
regardless of equities between the original parties; and yet we are told, 
because the suit is brought before the last note is due by its terms, but 
not before it is due by virtue of the covenant in the mortgage, that the 
complainant shouH be treated aS if he were not a bona fide holder, or as 
if he were seeking to foreclose a mortgage to secure a non-negotiable con- 
tract. The mère statement of the proposition shows its unsoundness.- 
The mortgage, as an incident to the notes, is inséparable from them. It 
bas no separate existence, and it cannot be treated as an independent 
chose in action. Carpenter v. Longan, supra. 

The plaintiflf bought the notes in good faith, before maturity, on the 
faith of the security, including the covenant in question; and it would 
be inéquitable and unjust to hold that it was the intention of the makers 
and the payée that this covenant should not be enforced without de- 
stro5dng the negotiable character of the notes. The exceptions to the 
answer are sustained. 



Stanley and others v. MatheS and others. 

{Circuit Court, N: D. minois. July 80, 1887.) 

MOKTGAGE— Right of Heihs to Fobbcxose— Estate of Decbdents. 

An administrator having paid ail debts and expenses of administration, and 
distributed tlie surplus to the heirs designated as the only persons entitled, 
Under the order of the court, after approval of the distribution, and without 
further direction of the court, handed over to such heirs certain mortgage 
notes, which, being deemed of little value, had not been brought to the atten- 
tion of the. probate court. The distribution was approTed by the court, but 
it did not appear that the administrator was ever discharged. Held, in a suit 
to foreclose the mortgages by the heirs, that a demurrer to the complaint could 
not be sustained on the ground that, the notes being part of the personal es- 
tate, and never delivered to the heirs by the administrator, under the direc-. 
tion of the probate court, suit to foreclose the mortgages could only be brought 
by the personal représentatives of the mortgagee, but the heirs, being the 
équitable owners, could sue. 

Isham, Lincoln à; Beale, for complainants. 
Robert^, Hutchinson & Thomas, for défendants. 
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Geesham, J. This is a suit brought to foreclose three mortgages ex- 
ecuted by Thomas S. Mather on real estate in Chicago, to secure the pay- 
ment of notes given by him to John Stanley, on which there is now due 
$15,000. The mortgagee was a citizen of Hartford county, Connecticut, 
where he died in 1871, leaving the three complainants his only children 
and beirs. The mortgagor owned only an undivided one-sixth of the 
preihises. Letters of administration were granted to Levi 0. Smith and 
Levi Wells by the court having probate jurisdiction at the domicile of 
the mortgagee; and they proceeded to administer upon the personal es- 
tate of the décèdent, under the direction of the court. They paid the 
costs of administration, and ail claims against the estate, except a small 
debt which was secured by a mortgage executed by the décèdent, in his 
life-time, upon part of his real estate. This debt was small, compared 
with the value of the property mortgaged to secure its payment, and one 
of the complainants, under an arrangement between him and his two co- 
complainants, paid this debt. After paying ail the other debts and ex- 
penses of administration, a large surplus, exclusive of the notes and 
mortgages in suit, remained in the hands of the administrators, which, 
by order of the court, they distributed among the complainants as the 
only persons entitled to it. The distribution was reported to the court, 
and approved; but it does not appear that the administrators were for- 
mally and finally discharged. The notes and mortgages in suit were not 
brought tb the attention of the probate court, for the reason that the 
notes were deemed to beof little or no value; and after the distribution, 
and without further direction from the court, the administrators deliv- 
ered to the complainants thèse notes and the mortgages. 

Thèse facts are ail admitted by the demurrer to the bill; and the sole 
question is, can the complainants maintain this suit to foreclose the mort- 
gages? It is urged by the défendants that the notes are part of the per- 
sonal estote; that they were never delivered to the complainants by the 
administrators, under the direction of the probate court; and that only 
the Personal représentatives can sue to foreclose the mortgages. Au ad- 
ministrator takes the personal estate of the décèdent, in trust, first, for 
creditors, and, next, for the heirs. He is a mère trustée, with no béné- 
ficiai intefest in the property upon which he is appointed to administer. 
After ail debts and expenses of administration are paid, any surplus re- 
maining in his hands goes to the heirs. It is admitted in this case that 
aU creditors, and ail expenses of administration hâve been paid, and that 
the complainants are the sole heirs and distributees. In fact, it was ju- 
dicially determined by the probate court in Connecticut that the three 
complainants were the sole children and heirs of the décèdent. The only 
thing that a personal représentative could now do would be to obtain an 
order from the probate court to deliver the notes and mortgages to the 
complainants, or coUect the notes, and p'ay over the money. The law 
will not require the heirs, who are the équitable owners of the notes and 
mortgage, to deliver, them to Hoyt, the remaining administrator, if he 
is still such, and, if he is not, to go to the trouble and expense of hav- 
ing another personal représentative appointed in order that a suit of 
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foreclosure may be maintained. It does not foUqw because the admin- 
istratdr is the proper party to collect the debts due a décèdent, and pay 
cïeditors, and for that purpose hring suits, that under no circùmstances 
can the heirs at law main tain a suit to collect a debt which bas not been 
coUected by the personal représentative. Having paid ail creditors, and 
ail expansés of administration, the administrators delivered the notes and 
mortgages to the complainants, the only persons entitled to them in equity ; 
and there is no reason why their possession should now be disturbed. 
The demurrer is overruled. , 



Missouri Pac. Ry. Co. v. Texas & P. Ry. Co.* 
(Oireuit Court, E. B. Louisiana. June SI, 1887.) 

1. Rbcbiviibb— Abvice op Coitrt. 

Beceivers can hâve gênerai advice and instructions, and, in particular cases, 
. particular advice and instructions on application to the court. If there are 
parties in interest, and they hâve their day in court, the advice may be dé- 
cisive; but, if the matter is «as parte, such advice is biùding only on the re- 
ceivers, for the judge may change his mind on hearing full argument. 

2. Intbbstatb Coumbrce Act— Section 4. 

Under section 4 of the interstate commerce law, relating to the charges for 
the long and short haul, it seems that where the circùmstances and condi- 
tions are dissimilar there is no prohibition; where the circùmstances and con- 
ditions are similar the prohibition attaches; and that where it is difflcult to 
point out clearly the circumstance or condition which produces dissimilarity, 
the doubt should go in favor of the object of the law, and the circùm- 
stances and conditions should be taken as substantially similar. Where the 
circùmstances and conditions are similar, or substantially similar, and the 
resuit to the carrier is injurions, relief can be had only through the com- 
mission. 

In the Matter of the Pétition ôf Receivers for advice in relation to the 
construction of the fourth section of the interstate commerce act. 
W. W. Howe, for receivers. 

Pardee, J. The pétition of the receivers of May 23d, the évidence 
and report of the spécial master, and the argumenta bave been carefully 
<Jonsidered. The nature of the matters presented precludes anything 
beyond reparte considération. The receivers of the Texas & Pacific Rail- 
way, operating its lines of railway under the gênerai direction of the 
court, can hâve gênerai advice and instructions, and, in particular cases, 
particular advice and instructions on application" to the court. The 
value of such advice dépends: If there are parties in interest, and they 
bave their day in court, the advice may be décisive. But, if the mat- 
ter is ex parte, the value of t'he advice dépends largely upon the infor- 
mation and abUity of the judge, and is probably binding only on the 
receivers, for the judge may change bis mind on hearing full argument. 

'Eeported by Joseph F, Homor, Esq., of the New Orléans bar. 
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Under section 4 of the Interstate commerce law, relating to the charges 
for the long anxî short haul, ît seems that where thè cirnomstances and 
conditions are dissimilar there is no prohibition; where the circumstances 
and conditions are similar the prohibition attaches; and that where it 
is difficult to point out dearly the circumstance or condition whick 
produces dissimilarity, the doubt should go in favor of the object of 
the law, and the circumstances and conditions should be taken as sub- 
stantially similar. Where the circumstances and conditions are similar, 
or substantially similar, and the resuit to the carrier is injurious, relief 
can be had only through the commission. 

The bulk of the pétition prèsented, of the évidence, and of the master's 
report, is an argument against the Interstate commerce act, and a rather 
vi%ad showing of the disastrous effecta of an enforcement of the act with 
the popular construction given to the long and short haul clause, so far 
as the liûés of the Texas & Pacific Railway are concerhed; and if any 
spécifie question is prèsented for the answer of the court, it is whether 
compétition belween carriers is a circumstance or condition of the car- 
riage in the sènse in whichthose words are used in the fourth section of 
saidla^. 

Thé effect of the enforcement of the law upon the particular property 
in the hands of the receivers need not be considered, when the whol& 
question isbne of how to éomply with the law. That compétition, the 
life of traldej oùts an important figure in the conditions and circumstances 
attendant upon transportation of property and passengers, cannot well be 
overlooked nor denied. Nor Can it well be denied that, as between th& 
short and long haul, compétition may exist to that extent that what 
would ôtherwise be similar circumstances and conditions will be dissim- 
ilar birctudstances and conditions. Whether in any particular case there 
is that compétition on the long haul that will justify a lower charge for 
the loiig héxA. than as chaiged for the short haul, under ôtherwise similar 
circumstances and conditions, must be determined on the facts of the 
particular case; keeping in mind that, where the matter is not clear, the 
ôbjëct said the policy of the law should prevail. 

As tb compétition and its effeets, and generally as to the questions un- 
der the said interstate commerce act, the receivers are referred to the late 
décision of the commission upon the pétition of the Louisville & Nash- 
ville and other railroads, rendered June 16th instant. This décision i& 
elabcarate and well considered, and answers ail the points made by re- 
ceivers' -pétition herein as speciflcally as their gênerai nature will permit. 
-The lights fumished by the commission, with a disposition to enforce 
the law, (giving thesame an enlightened and libéral construction, to the 
end that the mischiefs at which the law is aimed may be prevented with- 
out unnecessary injury td any^pecies of property ,)ought to be sufficient 
to guide any railroad traffic manager, and to enable him to protect him- 
self and bis company against any serious complaint of unjust discrimina- 
tion or uulawful conduct. 
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MJBSOURI Pac. Ry. Co. V. Texas & P. Ry. C3o.* 

In re Davis. 

{Oireuit Court, K J). XfOUÙiana. May 28, 1887.) 

CONTEACT— COMPLKTION OF — CaRBIERS. 

A shipper's order calling for a spécifie number of cars for a specjfled day 
will not, unaccepted by ihe carriers, constitute a contract binding on either. 

On report of Master on Pétition, of I. T. Davis, Claiming Damages. 
Sexton & Smith and J. H. Kennard, Jr. , for petitioner. 
W. W. Howe, for receivers. 

Paedee, J. This matter has been heard on exceptions to the mas- 
ter's report recommending a dismissal of the claim. The master's re- 
port fairly and fuUy sets forth the facts as shown by the évidence, and 
his légal conclusions on the facts are supported at eyery step by the 
authority of adjudged cases. As the case seems to me, the claimant has. 
failed to establish the basis of his claim for damages, tp-wit, a contract 
with the receivers to furnish him a specified number of cattle cars on a 
speciiied day. It may be taken as granted that th? receiver's station 
agent had authority, from the gênerai scope of his a^çncy, to bind the 
receiversin a contract to furnish cars, but it does.not appear that he 
made any contract to that effectl A shipper's order calling for a spé- 
cifie number of cars for a specified. day wiÛ not, unaccepted by the car- 
riers, constitute a contract binding on either. A contract of the kind 
referred to will bind the carrier to furnish the cars, and the shipper to 
furnish the goods to load the cars. 

Under the évidence it is apparent that the claimant did not intend to 
bind himself to furnish any certain number of cattle for shipment. In 
fact, he did not know, at the time of the alleged first contract, how 
raany cattle he would hâve to ship, or when he would be ready to ship 
them; and, when he sent his order for cars, he ordered 75, when he had 
cattle for only 43; and at the time of the second alleged contract he again 
makes application for 75 cars for himself and Beal, but fixes no partie» 
ular day for shipment, and when he brings the cattle in has enough only 
for about 40 cars. 

It is tberefore ordered that the exceptions to^the master's report be 
overruled; that the said report be in ail respects confirmed; and that the 
said intervention be dismissed. 

^Beported by Joseph F. Horuor, Esq., of the New Orléans bar. 
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MeLLIN V. HOELICK. 

(CfireuÙ Oouri, JB. B. Wiseonsin. Augast 15, 1887.) 

JtJDSMENT— AC*I0H OK PORBIGlf JUDGMBNT. i ! 

AiiaxAiorï. oi assumpsii ordebtwill lie on a foreiîgn judgment or (ïecre^ 
based upon a prior pecuniary obligation, and aiso to recover the costs 
awarded by such judgment or decree; and, though tbe foréign judgment 
is set ont in extenso in the com plaint, the action will not be held to be brougbt. 
directly on such judgment as £| record, if the complaint further allèges that, 
by reasbn of such judgment and the proceedings tllerefor, défendant became 
indebted to plaintifE in the sum sought to be reeOveréd. • 

The plaintiffalieged in his complaint in this action that in the yèar 
1884', being a sùlïject of Greaf Britain, he filed a pétition in the high 
court of justice, chancery division, in England, to ânnul a certain patent 
granted to one Herbert John Haddan; that the défendant, Horlick, ap- 
peared in the case by his soliciter; and that such proceedings were tliéré- 
after had, that an order or decree was duly made by the court, refeWing^ 
the matter to the taxing-master to tax the costs of the 'petitioner, and to 
set offagaipst such costs the sum of £56 3s. 4d., theretofpre deposited in 
court as security for costs, and the interest thereon, and to certify the 
balance. It waa further alleged that the court, before which said pro- 
ceeding was pehding, further ordered and decrôed that the défendant, 
Horlick, pay to the petitioner, Mellin, the balance of such costs; that 
thereafter the taxing-master was attended by the solicitcrs of the parties, 
and taxed the costs of the petitioner at the sum of £246 5s. 6d. , deducted 
therefroni the âùm of £56 3s. 4d. , in court, as security for costs, and 5s. 
lOd., the interest thereon, and found the balance to be £188 16s. 4d., 
— ail of which the taxing-master thereafter duly certified to the court; 
that said order and decree, and said taxation and certification, were,' ac- 
cording to the practice of the court, final, and thereafter remained in 
full force, unexcepted to, unfeversed, and whoUy unsatisfied. It was 
then alleged that, by reason of the premises, the défendant became in- 
debted to the plaintiff in the sum of £188 16s. 4d., with interest thereon 
from March 16, 1886, at the rate of 4 per cent.,-^that being the rate 
prescribed bythe laws of England; and judgment was demanded accord-' 
ingly. To this complaint the défendant demurred, on the ground that 
it did not state facts sufficient to constitute a cause of action. 

Dodge & Msh, in support of the demurrer, contended that this was a 
suit on a foreign judgment; that such a judgment bas no standing in 
this country as a record; that a decree or judgment of a foreign court is 
not regarded as a record outside of the jurisdiction in which it was pro- 
nounced ; and; therefore, tha;t no action can be maintained on such a judg- ' 
ment or decree. They further argued that, if any action couid be sus- 
talned in respect of such a judgment, it must be brought upon the orig- 
inal considération; and if, in point of faet, there was no antécédent 
considération; and the claim made was merely for an incident of the judg- 
ment, e. g., costs, no action at ail could be maintained in respect ofit 
v.31f. 110.14 — 56 
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in a foreign jurisdiction. They citeâr Phillips v. Hunter, 2 H. Bl. 403, 
411; BailwayCo. v. McHemry, 17 Fed. Rep. 414; Story, Confl. Laws, § 
699; and Freem. Judgm. '§"220. 

Van Dyhe & ^an Dyke,, fpr. plaintiff, replied that assumpsit or debt ■will 
lie on a foreign judgment; that assumpsit wilI also lie on a decree of a 
foreign court of equity for a spécifie sum of money; and that a decre© 
ef sùbh'à feôurt, for costSj staridà on the same footing as a judgment at 
Kw. , They fiurtherinpiste^'l^jatthè' présent action was one in assumpsit, 
and thàtit was iiot necéssaiyto allège in the eomplaint the ground of 
the fpreign recovery. '; The 'decree itself imported an obligation to ^ay 
thé ancioùnt therein adjudged to Ije pàid. 

, PyBB, J, Conceding that a judgment or decree of a foreign coïirt is 
ripi^^ iStrictly speaking, a record, nevertheless an action of debt or assûmp- 
wï'ynÛ. Ue on it in a jurisdiction foreign to that in which the judgment 
■was réndered or decree entered. Mr. Freemafi, in Ma Law of Judg- 
ment?, § ^20, says; , 

,,"InE,nglancl, a foreign, judgment j^»ln most respects, carried intg eflect 
to the sâifiè estent which, under tljp provisions of our constitution and the 
laws éf eongress, a judgtneiit rendéreci in bnëof thèse United States would be 
enforced in ànothef. Biit it is nèveitheléss net regàrded as a matter of rec- 
ord, nor as being bf a higher nature thian tlieoriglnal cause of action. Hence 
it does not debar plaintif pf lie. remedy which every subject bas of bringing 
bis iictioiiiRnd. he has his,option either to resort to his original ground of ac- 
tiop, or tobring assumpsit on the judgment." 

— Citing JStwlfc V. Haréing, 9 G. B. 661; Roberteon v. Struih, 5 Q. B. 
2il;. SmUhM. NicoUs, 5 3mg. N. C. 208; Bm-y v. Irmn, 7 Dowl. 282j 
ifaH V. Odder, ll.East,118; ffhmip$ y: Hunter, 2 H. Bl. 402; Lyman. 
V. Broum^ 2 Ourt. 559; jSoneàeeiiv.îbcîcJ, 9 Mich. 375; Fradex v.'Moore, 
11 Texi 755; Wood V. G^rnfcie, il Gush. 8. 

"Itisuptau; admitteid principle of the law of nations," says Black- 
BUBN, J., in Qodard.v, Qray,Jj.B.. 6 Q. B. 139-148, "that a state is 
bound, to enfôrce within ita territories the judgment of a foreign tribunal. 
Several of the continental -nations (ineluding Franxîe) do uot enforce the 
jjjdgmeptS'Of other eountries,: tmless when there are reciprocal treaties 
to that effect. i But in England^ and in those states which are governed 
by the common law, such judgDients are enforced, not by virtue of any 
tjreaty, not by virtue of any atâtute, butupon a principle very well stated 
byPABKE, B.,in WiUiamsy. Jones,' W Mees&W. 633: ' Where a court of 
oouapeteat jurisdiction has adjudiieated a certain sum to be due from one 
perron tOianother <. a. Jegal obligation arises to pay that sum, on which 
an acticai; of d€bt to enforce the judgment: may be maintained . It is in 
this way that judgmènts of foreign and colonial courts are supported and 
enforced.'" ,;' , . ■' \ :.'nu:,^^\ :- , n 

In WalkeTiV. Witter, 1 Doug. 1, iit was held that an action of debt will lie 
on a foreign judgment, and the plaintiif need not show the ground of tbe 
judgment.. Lord; Mansfield said: 

"Though the plaintifls had called the judgment a record, yet, by the addi- 
tional words in the déclaration, it was clear they did not mean that sort of 



tècOM'to'whiéh iihplicit îaitli is gîi-en by tlie éoutts oi "Westminsteï Ilàll. 
They had nat misled the court, nor the défendant, for they spokô of it as the 
record of a court in Janlaica. The question was broiight to a narrow point', 
for it waa admitted, on the part of the défendant, that indebitatus asmmpsit 
would hâve lain, and on the part pf the plaintiffs that the judgment was only 
prima facie évidence of the debt." 

:AsH;HnEST, J.j in the same case, said that, "in indebitatus assumpsit on 
a foreign judgment, the judgment is shownasaconsideration; and, wher- 
ever OT(ie6tto<Ms assMwijoaii can be maintained, .dôbt williHe." 

Asemmp^ will alsp lie on a decree of a foreign court of equity for a spe* 
çific suïn of money. Sadler v„, Robins, 1 Camp. 253, was an action upon 
a decree of the high court of chancery in the island of Jamaica for a sum 
of money; "first, deducting thereout the full costs of the said défendants 
expended in the said suit, to be t9,xed by one of the masters of the said 
court; and also deducting thereout ail and every other payment which 
S. and R., or either of them, might on or before the first day of Janu- 
ary, 1806, show to the satisfaction of the said master they or either of, 
them had paid," etc. In this case Lord Ellenboeotjgh said: 

"Had the deçree been perfected, 1 would hâve given effeet tp it as to a judg- 
ment at iaw. The one may be the considération for a.n assumpsit equaUy 
with the pther; but the Iaw implies a promise to pay a deflriite, not an indef- 
inite, sum.'' 

The proposition stated in Pennington v. Gibson, 16 How. 77, seems aS 
applicable to foreign as to domestic judgments or decrees. It was there 
said by the ;court: 

" We lay it down • * * as the gênerai rule that, in every instance in 
which an action ef debtcan bemaintained upon a judgment at Iaw for a sum 
ôf Inoney awarded by such judgment, the like action can be maintained dpon 
a decrèe in équity which is for an ascertained aiid spécifie amount, and noth- 
ing more; and that the record of the proceedings in the one casé m-ust be 
ranked with and responded to as of the same dignity and binding obligation 
with the reeorcl in the other." 

In Hmley v. Soper, 8 Barn. & C. 16, it was held that debt lies on the 
decree of a colonial court made for payment of the balance due on a 
partnetship account. See,'also', the judgment of Lord DeJ^maNj C. J., 
in Hendersmi'v.Henderson, 6 Adol. & E. (N. S.) 288. 

If àssump^i 01 debt will lie on a judgment or decree recovered abroad, 
and based on a'priof pecuniary obligation, it is not perceived why such 
an action n*iay not be maintained to recover the costs awarded by such 
judgment or decree. Upon this question Russèll V. Smyth, 9 Mees.'&W. 
810, appears to be in point. It was there held that an action of os-' 
sumpdt or debt may be maintained against a défendant résident in Eng- 
land, for costs awarded against him, after appearance, by a decree 'of the 
court of session in Scotland, in a suit for a divorce. Lord Abingee, C. 
B., in the judgment delivered by him, said that the decree of the court 
of session created a duty in the party to pay a debt. The decree was 
one awarding costs by a court of compétent jurisdiction, but not having 
the power by its own process of enforcing payment of them in England. 
"An action of asmmpsit or debt," he observed, "therefore lies for the re- 
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covery of them. I think we must assume the process and decree to hâve 
been perfectly regular, * * * and the decree is made, not against a 
party who does not appear, but against one who does appear, and after- 
wards abandons his défense. * * * The action may be sustained on 
the ground of morality and justice. The maxim of the English law is 
to araplify its remédies, and, without usurping jurisdiction, to apply its 
rulea to the advancement of substantial justice. IToreign judgments are 
enfofced in thèse courts because the parties liable are bound in duty to 
satisfy them. Thé principles relatingto this subject are well laid down 
by Lord Mansfield in his judgment in Robinson v. Bland, 2 Burrows, 
1077. Mr. Watscn urges that 'nb action for costs has ever been brought 
on a foreign judgment. I cannôt quite assent to that; but, supposing 
it were so, I must own I should .be disposed to set an exaniiple of such 
an' actidni Suppose litigation arises in France relating to real property, 
and costs are given against a party who comes tô this country, if the 
English law gives no remedy the debt would be lost. In such a case I 
should" be disposed to say that lan action for those costs may be main- 
tained in this country." This reasoning, fully concurred in by the other 
judges who sat in the case, applies directly to the case at bar, and is 
controUing. The principle to be applied is that the court of a foreign 
country has imposed upon the défendant, in an action in which he ap- 
peared, a duty to pay a sum certain. Therefore there arose an obliga- 
tion to pay , and that obligation may be enforced in a court of this coun- 
try. ■ 

It is, however, insisted that the présent action is not oné in assumpsU, 
but must bè held to be brought directly on the judgment, as a record. I 
do Ilot concUr in that view. It is true that the decree of the English court 
is set out m extenso in the pleading. But the further allégation of the 
complaint is that, by reason of the proceedings in that court, the défend- 
ant became indebted to the plaintiffin the sum soughtfto bè recovered; 
and, although payment has been demanded, thé same has not been paid. 
In Walker v, Tfitter, supra, the judgment of the foreign court was set out 
in the déclaration, with allégations of indebtedness by reason thereof, and 
the action was regarded and treated as one of debt. The forms of déc- 
laration in assumpsit on a foreign judgment or decree, as laid down in 
2 Chit. PL 243^245, allège with great particularity of statement the 
reçovery of the judgment or decree; and, if such allégations were sui1> 
able and proper in a déclaration under the common-law practice, I can 
hâve no doubt that the complaint in this case may be held to be suffi- 
cient as stating a good cause of action in assumpsit, arising out of an al- 
leged reçovery in a foreign court. 

As the resuit of thèse views, the demurrer must be overruled. 
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Insley and others v. Shepaed and otbers. 
(Circuit Court, JV. D. Illinois. July 28, 1887.) 

1. BBroGBS— Maintekance op— Pétition to Road Supertisob— Requisites op. 

TJnder Illinois act of Mareh 28, 1883, which amenda the act of May 38, 1879, § 
107, authorizing the maintaining of bridge» over streams near town-lines by 
the two towns interested, at their joint expense, and authorizing one of the 
two townB interested in such bridge to build the same at its own expense if the 
other town refuses to join in the building, it is not requisite that the pétition 
(which, by said amending act, is required to be presented to the road super- 
viser as a preliminary to the call of a town meeting by him to pass upon the 
proposition as to whether thls town shall build at its own expense) shall re- 
quest that the question of borrowing money to buy or build the bridge be sub- 
mitted to the meeting, but it is sufflcient if it merely request that a meeting 
be called to vote on the question of building or not building a bridge, and it 
is for the superviser, if necessary, to include a proposition as to borrowing 
in his call. 

2. Same— Location dp Bridge— Hmhwat Commissionhks. 

Section 106 of the above act, which authorizes the building of bridges over 
streams near county or town Unes, will be held to give the highway com- 
missioners of the town or towns electing to build such a bridge power to dé- 
termine its location, within a mile or any other reasonable distance from the 
town-line. 
8. Same- Advbbtising pob Bios— Change in Location. 

Where the commissioners of highways, in accordance with the above act, 
advertised for bids, and bave received bids giving separate estimâtes on the 
material and the difiEerent kinds of work required in the construction, and 
hâve accepted one of such bids, with the understanding that, when the loca- 
tion is flxed, the amount to be paid will be determined by the length of the 
bridge, upon the basis flxed by the bid, they are not required, when they hâve 
located the bridge, to advertise again for fresh bids, though the location flxed 
upon may require a shorter bridge than that contemplated by the accepted 
bid. 
4. Damages— Breach dp Contract. 

In awarding damages to a bridge-builder for the breach of a contract en- 
tered into with him for the construction of a bridge over a river, the measure 
of damages will be held to be the diflference between the contract price and 
the cost of doing the work, less a reasonable déduction for the less time 
engaged in the work, and for the release from the care, trouble, risk, and 
responsibility attending a fuU exécution of the contract, which, in a case 
where the contractor has made no allowance for contingencies in estimating 
his profits, may be reckoned at 30 per cent, of the theoretical profits. Cash 
paid to subcontractors will be added as damages; but no damages can be 
claimed for loss sustained in adapting material purchased to use in other 
bridges, nor for the construction, of patterns, nor lor plaintiS's expenses in 
obtaming the contract. 

E. F. BvU, far plaintiffs. 
Geo. B. Poster, for défendants. 

Blodgett, J. On September 13, 1883, a contract was made between 
the plaintiffs and the town of Peoria, by the highway commissioners of 
said town, by which plaintiffs agreed to constructa bridge across the 'Il- 
linois river at a point known as "Partridge'sCrossing,"or the"Narrows," 
according to certain plans and spécifications referred to in, and made 
a part of, the contract, for which the town agreed to pay the plaintiâ's 
the sum of $51,800, payable in monthly estimâtes as the work was per- 
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fonned and the material was delivered. Plaintiffs soon after entered 
upon the performance of thé wbrk, and had speht during the firstmonth 
about $800, for which an estimate was asked, but défendant refused to 
pay, and in substance gave plàihtifFs notice that the con tract would not 
be performed by the défendants nor the town; and this suit is brought 
to recover damages sustained by plaintiffs by reason of the breaeh of 
this GontraCt. A plea of the gênerai issue was filed, with a stipulation 
that any facts constituting adefènse in the case might be put in évi- 
dence under this plea. ; .. 

The controUing facts, as they appear from the proof, are as follows: 
The Hlinois river forms thé eUètern boundary between the town of Pe- 
oria, in Peoria county, and the town of Fond du Lac, in Tazewell county, 
in this state; and in the spring df 1883 an effort was made by the com- 
missioners ,of highways of Peoria to hâve the commissioners of highways 
of the two towns join in the building and maintenance of a free bridge 
across the river. The commissioners of Fond du Lac refused to bear any 
part of the expense of the proposëd bridge, whereupon a pétition was pre- 
sented to the superviser of the town of Peoria to call a spécial town meet- 
ing to vote upon the proposition whether that town would procëed to 
build and maintain such bridge ai its own expense, purguant to the pro- 
visions of the act of March 28, 1883, amending section 107 of the act in 
regard to "Roads and Bridges," approved May 28, 1879. On the fil- 
ing of this petitioû, the supervjsôrs directed the town clerk to give no- 
tice of a spécial town meeting to be held on the twenty-sixth of June, 
1883, to vote for or against the proposition to buy or build a free bridge 
across the Illinois iriver, and to borrow nioney, not to exceed $70,000, 
to purchase oi construct the same. The notice so ordered was duly pub- 
lished, and a spécial town meeting was held, and voted by a large ma- 
jority in favor ôf buying or building such bridge, and to borrow not to 
exceed $70,000 for that purpose. The commissioners thereupon caused 
notice to be published soliciting bids tbr the construction of a bridge 
"across the Illinois river, opposite Peoria." A large number of bids 
were submitted by varions bridge-builders, among whom were the plain- 
tiffs; and the bid of the plaintiffs was accepted, at the price of $86,850. 
The river, opposite Peoria, widens out into what is known as "Peoria 
Lake;" but; about a mile above the north line of the township the stream 
becomes very much narrower. The plans and spécifications of the pro- 
posëd bridge contemplated a draw-span 295 feet long, turning upon a 
draw-pier, and two fixed truss spans of 150 feet each, and about 3,450 
feet of wooden trestle-work. At the time the plaintiffs' proposai was re- 
ceived and accepted, the location of the bridge had not been fixed, and, 
as the cdst of thé bridge depended upon the width of the river or lake at 
fhe point Where it should be built, the written contract with plaintiffs 
was delayêd lintil the location was finally fixed at what is known as 
"Partridge''s Crossing," or the "Narrows," a point about a mile north of 
the north line of the town, where the stream is quite narrow as compared 
with any point along the east boundary of the town. The west end of 
the bridge is in the town of Richwoods, and the bridge was only accès- 
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sible to Peoria by about 2} miles of road within the territory of the town 
of Richwdods. On locating the bridge at this point, the written contract 
now in suit was made and signed. No new bids were soHcited for the 
bridge at the "Narrows,"and the réduction of the contract price from $86,- 
850 to $51 ,800 seems to hâve been mainly secured by reducing the wooden 
trestle-work from over 3,400 feet to about 500 feet; the bid showing the 
price for each class of work — that is to say, for the piers, draw-span, 
truss-spans, and wooden trestle-work. Before locating the bridge, or at 
the tirae of so locating it, the commissioners acquired the right of way 
for a public road to the river from the highway known as the "Old Ga- 
lena Road," running from Peoria northward; and there was a roadupon 
the east side of the river whioh furnished access to the bridge from the 
east. , 

The défenses interposed are: (1) That the pétition for the spécial 
town meeting did not ask to hâve the question of borrowing money to 
buy or build the bridge submitted to such meeting; (2) that the bridge 
to be built under the contract was located outside of the boundàries of 
the town; (3) that the contract in question was let without advertising 
for bids, as rèquired by the statuté. 

As to the ifirst point, the only matter rèquired to be contained in the 
pétition asking the superviser to call a spécial town meeting is a request 
for a vote on the proposition as to whether the town will proceed to build 
and maintain the proposed bridge at its own expense, when the other 
town bas refused to join in such constructioû and maintenance. The 
town of Pond du Lac had declined to join Peoria in building and main- 
taining the proposed bridge; and the question then under the law was 
whether Peoria would do it alone; and this rèquired the calling of a 
spécial towii meeting for action on that question. The pétition was signed 
by the commissioners of highway and more than 25 freeholders of the 
town, and was suJficient under the one hundred and seventh section, as 
amended , to authorize the call of the meeting. The superviser must be 
presumed to know the financial condition of his town, and if it rèquired 
fonds to be borrowed for the enterprise, it was for him to inèlude that 
proposition in the call for the meeting, as well as the proposition for his 
town to build the bridge at its own expense. The notice which the 
superviser ordered the town clerk to publish, and which was duly pub- 
lished, called for a vote on two propositions: First, whether the town 
of Peoria would build and maintain the bridge at it8 own expense; and, 
second, whether it would borrow not to exceed ,$70,000 for that purpose. 
This notice brought ail thèse questions properly before the town meet- 
ing, and the meeting decided in favor of both propositions by a vote of 
olver two to one, as shown by the records of the town in évidence. 

As to the second proposition, that the bridge was built outside of the 
boundàries of the town. Section 106 of the act of May 28, 1879, au- 
thorizes the maintaining of bridges over streams near town-lines by the 
two towns interested, at their joint expense; and the act of March 2.9, 
1883, amending section 107 of the act of 1879, autliorizes one of the 
towns interested in such bridge to build the same at its own expense, if 
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the other town refuses to join in the building. The words "near county 
or town Unes, "in section 106, clearly clothes the authorities — that is, the 
commissioners of highways of the two towns, if they unité in building 
a bridge, or of the town which décides to build it at Its own expense — 
with the power to détermine the location. They are to' say, in the ex- 
ercise of the discrétion vested in them under the law, where the bridge 
shall be built, whether it shall be upon the town-line, or near it; and 
no other tribunal can review or revise their décision. True, there might 
be a location fixed that would so palpably violate the true meauing of 
the Word "near" as to justify the court in holding that the town autlior- 
ities had exceeded their powers and authority; but within any reason- 
able bounds the location fixed by the town authorities would be conclu- 
sive. The word "near," as used in this statu te, is a relative term, and 
dépends upon the circumstances ànd peculiar surroundings in each case; 
and those circunâstances the court will présume were duly considered by 
the conimissioûers of highways before they decided upon the location. 
If a bridge could not be built upon the town-line withoutgreat expense, 
and by going half a mile or a mile, or âny other reasonable distance, 
from the town-line, an eligible and much cheaper location coùld be 
found so as, in the judgment of the commissioners, to equally accommo- 
date the public, no doubt the action of the town authorities is binding 
and conclusive. In this case it seems quite évident to me that the high- 
way commissioners of the town did not exceed their powers. 

As to the làst point, the act of June23, 1883, in force at the time 
this contract was ïnade, requires the commissioners of highways to give 
at least 10 days' notice of the letting of ail contracta for the construc- 
tion and repair of roads and bridges where the amount to be expended 
exceeds $75. In this case the commissioners advertised forbids for the 
building of a bridge across the Illinois river, opposite Peoria, stating the 
class and kind of work. At that time the location of the bridge was 
not fixed. Plaintiffs put in a bid for certain kinds of bridge-work, 
draw-piers, trussed draw-spans, fixed truss spans, and trestle-work. 
Their bid was accepted, with the understanding that, when the location 
was decided, the amount to be paid for the work would be determined 
by the length of the bridge, upon the basis fixed by the bid. The 
bridge contracted for was the same kind of bridge as that bid for, with 
some slight modifications as to the style of the truss and the piers, and 
a great diminution in the amount of wooden trestie-work for the ap- 
proaches to the bridge. I do not think, upon thèse facts, a new adver- 
tisement was necessary after the location had been decided upon. The 
object in advertising for bids upon the work is to ascertain and obtain 
the views of builders as to the cost of such work; and when that faet is 
determined, and the compétition has been invited, and the competing 
bidders hâve made their offers, the town authorities may properly ac- 
cept such bid as they deem best under ail the circumstances, and, in 
the contract for t^e work, make such modifications from the plans and 
spécifications as seem desirabie, where there is no radical departure from 
the proposition; and hère, it seons to me, there was no such departure. 
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It therefore seems to me that none of the défenses interposed in this 
case are available to defeat the plaintiffs' action, and the plaintiffs are en- 
titled to recover the damages they hâve sustained by the breach of their 
contract. 

. The plaintiffs hâve submitted proofa in regard to varions éléments of 
damage, as folio ws: (1) Proof that the cost of constructing the bridge 
according to the plans and spécifications in the contract would be $35,- 
206 , which , deducted from the contract price, would leave a profit of $15 ,- 
594 ; (2) that plaintiffs purchased a portion of the material for this bridge 
before the contract was repudiated by the défendants, on which they 
sustained a loss of $2,500 in adapting such material to other uses; (3) 
cost of patterns made speoially for this work, $370j (4) cash paid to 
subcontractors for work on pier, $824; (5) expenses of plaintiffs' agents 
in traveling to and from Peoria, making plans and spécifications, tele- 
grams, etc., about $2,145. 

In MasterUm v. Brooklyn, 7 Hill, 61, the suprême court of New York 
held that the profits and advantages which are the direct and immédiate 
fruits of a contract entered into between the contracting parties may be 
awarded as damages against the party who has violated the contract; and 
this case was foUowed by the suprême court of the United States in U. 
S. vJSpeed, 8 Wall. 77, and Î7. S. v. Behan, 110 U. S. 338, 4 Sup. Gti 
Rep. 81. In the Speed Case the court said: 

"We do not believe that any safer rule, or one nearer to that supported by 
the gênerai flurrent of authorities, can be found, than that adopted by the 
court, to-wit: The difEerence between the cost of doing tlie work, and what 
the claimants were to receiv© for it, making a reasonàble déduction for thé less 
time engaged, and for the release from the care, trouble, risk, and responsi- 
bility attending a f uU exécution of the contract." 

The plaintiffs' proof as to the amount of profita which they would hâve 
made by the performance of the work is not disputed, or in any way 
coritradicted, by the défendants; but the court must assume that there. 
should be a reasonàble déduction from this theoretical amount of profit 
for a "release from care, trouble, risk, and responsibility attending a fuU 
exécution of the contract." The exécution of the contract in question 
involved considérable risk. The piers which were to be erected by the 
contractors might hâve been washed out byafreshet in the river; aspan, 
or some portion of their trestle- work might hâve been destroyed by high 
water; there might hâve been delays by bad weather, or inability to pro- 
cure material, to such an extent as to hâve very materially reduced the 
theoretical profits upon this contract. The figures of the plaintiffs' wit- 
nesses are based on the assumption that there would be no drawbacks nor 
losses in the exécution of the contract, when every practical man knows 
that losses and delays are as a rule encountered in almost every contract 
like this. Hence I hâve conçluded to take 30 per cent, from the theo- 
retical profits which the plaintiffs' proofs show they would bave made 
by executing this contract, for those unforeseen contingeneies which 
would almost inevitably attend the performance of such a work, making 
$10,916. 
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The cash paid the subcontractors, $834, is a proper élément of plain- 
tiflfs' damage; but I do not think the proof justifies me in sustaining the 
item for $2,500 for loss oii lùatérials purchased. The plaintiffs were 
bridge-builders, and there is no proof in the case showing, or tending to 
show, that this bridge was so différent from other truss-bridges and draw:- 
bridgeSj that so large a loss would be sustained in adapting the material 
purchased to use in other bridges. The item for the construction of 
pattems is alsodisallowed, for I- cahnot conceive that such patterns could 
be entirély useless in the business of the plaintiffs; and so also as to the 
large claim for expenses of plaintiiBfs in obtaining this contract, submit- 
ting their plans and spécifications, telegraphing, traveling expenses, etc. 

This leaves the plaintiâs' damages $11,750, for which judgment will 
be enteredé 



Mesa. Lipe Ins. Co. r. Town op Middleport ànd others. 

{Circuit Oowt, If. I). Blinois. July 5, 1887.) 

LniiTATroïr 0* ACTIONS— Pkomisb MOT, m WKiTiNG—Aj'PifOPRrATioif ni Aid of 

RA.niB0AD. 

In an action against a town to recover the amoant of certain bonds is&ued 
by its supervisor and townclerk, it «ppeared that the tow'n was authorized 
by statute to appropriate money.And levy a tax to aid in the construction of 
a -railrd^, ppon the vote of a majority of the légal voters in favor of the 
measure;. tïat it appropriatèd 4 subsidy by a légal vote,; that, when the sûb- 
sidy fèll due on completion of the railroad, the superviser and town clerk 
èxecuted bonds to the railroad cOmpany for the amount of the appropriation, 
which bonds were assign'ed by the railroad to plaintiS. The suprême court, 
in the case of Middleport v. ^tna Life In». Oo., 83 111. 563, held thèse bonds 
void as being'unauthorized by the statute authorizing the appropriation, and 
plaintifE'brpught action to recovér the appropriation. JSèW, that plaintifl's 
claim being l&sed on no written contract, was barred by section 8 of Illinois 
act of Noveifitber, 1849, amending the laW concerning' the limitation of actions, 
. (Purple, St. 111. 781,)which limits actions on accounts or promises not in writing 
to flve jears, and neither the record of the vote of the subsidy, nor the issu- 
ancé 61 t^e invalid bonds by thfe town offlcers, made a wrîtten contract with 
the railroad company which wotild take the case outof the statute. 

Baiiey&Sedgvnck, for complainant. :' 

Demtt 0. Jffnea, for deîendaxit. 

Blodgett,,J. This biU charges, in substance, that at an élection of 
the légal voters of the défendant town, held on the eighth day of June, 
1867, it was voted "to appropriate the sum of $15,000 toaid inthecon- 
struction of thé Chicago, Banville & Vincennes Railroad, such élection 
being held a,nd appropriation made in pursuance of anact of the gênerai 
assembly of the State of Illinois approved March 7, 1867, entitled "An 
act to authoriîZe towns, cities, or townships Ijàng within certain limits to 
àpproprîate money and levy a tax to aid in the construction of the Chi- 
cago, Danville & Vincennes Railroad;" that, by said act, said légal voters 
were empowered to bind the défendant town for the payment of the snm so 
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appropriated a'e soonas said railroad sbould be laid ont and constructed 
through thô said town, and did so bind the town by said vote; that the 
railroad Company duly accepted the conditions of said appropriation, 
and laid out, constructed, and completed its track through said town 
on the faith of such appropriation; that the railroad was so completed, 
on or before the twenty-fourth day of March, 1871, and the appropria- 
tion of said aid in the construction thereof becanie and was due and pay- 
able on said day, and that afterwards, and on the 24th day of March , 1 87 1 , 
the supervisor and town clerk of the défendant town, for the purpose of 
paying such appropriation, executedand delivered to said railroad Com- 
pany 16 bonds for the sum of $1,000 each, dated on the last>-mentioned 
day, bearing interest at the rate of 8 per cent, per annum, payable on the 
first day of June in each year, — the principal sum of three of said bonds 
being payable June 1, 1876; three, June 1, 1877; three, Junel, 1878; 
four, June 1, 1879; and two, June 1, 1880; and that during the month 
of June, 1871, the complainant, without notice of any want of power in 
the town to issue the same, purchased the said 15 bonds from the said 
railroad company, and paid thereforthe sum of $14,V00, and said bonds 
were delivered to complainant, and complainant bas ever since been the 
holder and owner thereof, in good faith, for value so paid; that by said 
purchase and acquirement of said bonds from the railroad company, com- 
plainant became in ail respects the équitable assignée of the sum so appro- 
priated by the town to aid in the construction of said railroad; that after 
the issue of said bonds, and the purchase thereof by complainant, the 
défendant town paid ail the interest thereon as the same fell due, accord- 
ing to the ténor of the bonds, up to and including the interest due July 
1, 1876; that about the twentieth day of Juue, 1876, the défendant town 
filed its bill upon the equity side of the circuit court of Iroquois county, 
in which county said town is situated, against the complainant, ashold- 
ers of the bond in question, and divers other persons whom it is not 
material hère to mention; charging that such bonds were made and de- 
livered without authority of law, and were void; and praying the court 
to so decree, and to enjoin complainant from coUecting said bonds; and 
that such proceedings were had in said cause; that on the twelfth day 
of September, 1876, the suprême court of Illinois adjudged that said 
bonds were void as issued without authority of law; whereupon said 
circuit court, passed and entered a decree in conformity with the judg- 
meht of the suprême court, adjudging the bonds void, and enjoiningthe 
complainant from coUecting the same; which judgment and decree has 
ever since rémained, aiid is now, in full force. 

It is further charged that the adjudication as to the validity of the 
bonds proceeded solely on the ground of want of power to issue them in 
paj'ment of the appropriation voted to aid in the construction of said 
ïailroad by the voters of the town, but did not hold or adjudge that the 
appropriation so voted was not valid and binding on the town; thât no 
part of the principal sum of said appropriation has ever been paid by 
the défendant town; and that, by reason of the premises, the said ap- 
propriation is now due and payable to the complainant, as the équitable 



876 FEDERAL EEPOETEB. 

assignée thereof from saîd railroad company ; wherefore a decree îs prayed 
subrogating the complainant to ail the rights of the railroad company, 
and directing that the tovm proeeed without delay to levy and collect a 
tax suflScient to pay such appropriation, and that the same be paid to 
the complainant. 

To this hill the défendant town opposes a demurrer on theground: (1) 
that the bill is without equity; (2) that it is multifarious; (3) that ail 
right of action was barred by the statuts of Illinois in five years from the 
time appropriation became payable; (4) that the right of action is so 
barred by the statute of Illinois in 10 years from the time the appropri- 
ation became due; (5) that the complainant has been guilty of such 
lâches as to defeat this suit, even if a right of action had ever existed in 
favor of complainant. 

I do not deem it necessary to discuss ail the points made on the de- 
murrer, as it seems to me, if the défense of the statute of limitations ia 
good, no other défense need be considered. 

The rule is undoubtedly well established in the fédéral courts that 
the défense of the statute of limitations or of lâches, if it appears clearly 
on the face of the bill, may be taken advantage of by demurrer. Judge 
Story says: "A court of equity will not entertain a suit for relief if it 
wouïd be barred by law." Story, Eq. PI. § 503; Maxwell v. Kmnedy, 8 
How. 218; Badger v. Badger, 2 Wall. 87. 

Hère complainant seeks to be subrogated to the rights of the railroad 
company, and, if the rights of the railroad company are barred, then 
those of the complainant, as équitable assignée, must also be barred. 
The dealings between the complainant and the railroad company, by 
which the complainant claims to hâve become the équitable assignée of 
the appropriation voted by the town to the railroad company, does not 
change the nature of the obligation of the town. If it was originally a 
demand which could only hâve been enforced by a suit at law, its char- 
acter in that regard is not so changed as to defeat any légal défense which 
the town could hâve against the railroad company. It is emphatically 
a case where equity will foUow the law, because the only ground for 
équitable cognizance is the alleged équitable transfer to the complainant 
of the right to this appropriation which entitles the complainant to be 
subrogated to the rights of the railroad company; and, if that right should 
be decreed, a court of equity, having taken jurisdiction for the purpose 
of subrogation, may, in its discrétion, retain it to do complète justice be- 
tween the parties. 

So much of the act of March 7, 1867, under which this liability was 
incurred by the défendant town, reads as follows: 

"Section 1. Tliat ail incorporated towns and cities, ànd towns acting un- 
^er the township organization law, which lie wholly or partly within twenty 
Milles of the east line of this state, and also between the city of Ciiicago and 
the Southern boundary of Lawrence county, be, and the same are hereby, sev- 
érally authorized to appropriate such sum of money as they may deem proper 
to the Chicago, Banville & Vincennes Railroad Company, to aid in the con- 
struction of the road of said company, to be paid to said companj' as soon as 
the track of said road sliall hâve been located aiid constructed through said 
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city, town, or toijynship respect! velj": provided, however.that the proposition 
to appropriate moneys to said company shall he flrst submitted to a vote of 
tiie légal voters of said respective townships, towns, or dties, at a regularan- 
jiual or spécial meeting, by giying at least ten days' notice thereof; and a vote 
shall be taken thereon by a ballot at the usual place of élection; and, if the 
majority of votes cast shall be in favor of the appropriation, then the sanie 
shall be made; otherwise not. ■ ' 

"Sec. 2. The authorities of said townships, towns,' or cities, respectivèly* 
are hereby authorized and required to levy and collect a tax, and make such 
provisions as may be neciessary and proper for the prompt payment of the, ap- 
propriation under tlie provisions ofthis law." . 

In the case referred to in the Mil, where the bonds in question weread- 
judged void by the suprême court of this state, (^Middleport v. jEtna lAfe 
Ins. 0<j., 82' 111. 562,) the suprême court of Illinois says: 

"AU thèse bonds récite upon their face the several acts of the législature 
under whichthey were issued, and that they were issued in accordance with 
a vote of the electors of the township at an élection on the eighth day of Juiie, 
i867, The présent holders of the bonds are chargeable, therefore, with no- 
tice of the fact whether there was any authority at law for Issuing such 
bonds. IJnder the décisions of thiS court, if there wa^ a totalwaiîtof au- 
thority in the municipal ofiScers to issue such bonds, they are void, nO'toattèr 
if they camelnto the handa 6Î the présent holders for fuU value paid. * * * 
This.'brings us to the important inquiry, what authority had the ofBcers, as- 
sumihg to act on behalf of the town of Middleport, to issue the bonds whiçh 
are the subject of this litigation î Clearly they derived no authority whateyer 
from the act of March, 1867, under "which the élection as to the propriety of 
makih'g thé approptiation to the railroad company was held. That aCt did 
not purport to give either the township or its offlcers power to borrôw money, 
or to issue bonds in payment of any appropriation that might be voted by the 
légal voters of the town to the railroad company. Such appropriations or do- 
nations were to be paid by a tax, which it was made the duiy of the corpo- 
rate authorities to levy and collect. Where one mode of payment of munici- 
pal indebtedness is flxed by statute, by implication it excludes ail othérs. 
The electors gave their consent to the statutory mode of paying the appropri- 
ation voted, viz., by taxation, and none other; and the corporaté authorities 
of the town were not at liberty to adopt any other mode. * * : * The elect- 
ors. of; the township under the act of March 7, 1867, had voted a sum of 
money as an appropriation or donation to the railroad company to be paid by 
taxation, and in no other way. They never gave their consent to any other 
mode of payment. * * * Payment of inteïest for a séries of years upoh 
donations voted, or discount to make the donations equal to ready money ih 
the market, was a burden the people of the township had never assumed, and 
no power existed any where to impose it upon them without their consent." 

If I rightly construe this opinion, it holds that neither the railroad 
company nor the complainant acquired any right against the toMrn by the 
issue of thèse bonds; and the right of the railroad company to be paid 
the appropriation is in no way affected by this void act of ita ofi&ders in 
issuing thèse bonds. It foUows, then, I think, that from the most fa- 
vorable view which can be taken in favor of the complainant, this case 
must be considered precisely the sanie as if the railroad company had, in 
the month of June, 1871, assigned to the complainant ail its rights to 
this donaition, and it may, for the purposes of this demurrer, be consid- 
ered that the railroad was then completéd through the town, so'that the 



approi»w|ion yoted was thep due an^ payable, and ^n action mîght 
hâve béea.mftintained therefor. ' There was no agreement in. writing be- 
iween thetown and the railroad company for the paymènt of this appro- 
priation. The vote' 6f the eledtors clothed thé proper officers of the town 
with authority to pay this suin to ; aid in the construction of this rail- 
rôad; and made it the duty of the oflBcers of the town tolevy and collect 
a tax sufBeient to secure ils prompt payment; and, as the law made the 
appropriation payable "as soon as the railroad shall hâve been located 
and tonstructèd throughthe town," it is probable the law would imply 
a promise on the part of the town io pay when the roàd waS so completed; 
and the right then accrued to the railroad company to sue for and col- 
lect this appropriation, — thus clèariy bringing the case within the sec- 
ond section of the act of November, 1849, entitléd "An act tô amend the 
law concerning the. limitation of actions," (Purple, St. 111. 731,) which 
liinits ail actions founded upon accounte, bills of exchange, orders, or 
promises hôt'îù ^riting, express or impIied,'to five years after the caus« 
(j>f adtion shall haVe accrued. Thére was hère no agreeûient in Writing to 
jpaythis.mdnéy; but the votersof the town, actingunder the authority of 
■this, ptatute, d^legated to their proper ofÊcers the authority to pay it; 
and we may say it became under Ôie law the duty of thèse ofRcers to 
levy and collect à tax and pay the money when the road was completed 
throngh the "towii: The time of payment, or whether the sum so appro- 
jjrisitçd shduld bécorne due ai^d pàyble, was wholly uncértain, and rested 
UpOnthecontiogency as to when, if f ver, the railroad should be so con- 
ptructçd through, the town,— -thus leaving the time when the payment 
should be due, if it ever became due, to be determined wholly by out- 
âkiô proof. Wha^ was donè by the voters at their élection, although 
"éfttèred'UpOii thë tOWifi records, doés not make:a contract îh writing with 
tli'é i'Àilrpad, çc>inipany or' any othèr person for the payméiitof this mohey; 
."buithe law piay perhaps be saidto imply an obligation to pay thiS 
ijndney from the vote of the electors, and the completlon of the road. 
-Th« voters made and reeorded thdr own wiil in their own record-book>, 
iand the lâW'saidthat this dir«!tioÙ of the will of the voters should- be 
'eâj't'ied into' efféct when the road'wâs cttmpleted. .It tfiëirefore seéms to 
iQciè, Ihat :|he' act ç»f tliç towjn officers in iss,uing the boiads cannot be al- 
ioWed to èxt^ndior affecttbe runninig <rf tbîs statute, It musthave cqmr 
.mehced tô run,"acoording, tothe Sfpirit and teachingsof the. opinion of 
thfe .supreméfcbuirt from which li hâve- quoted, as soonas the railroad 
pgmpany;had,p..rightof action againstthe town; andibeing only a right 
.ql^apijionrestjtngpn. paroi, or whi(5h;th«;,law: would, iinplyfrom certain 
!Sçt6|, and nptjrpman agreement lini^riting^ it.must bet controlled and 
i^iqiited'by thïi, second section oftbe act of 1849, to which I hâve re- 

.:(ipnfed.;; .-,■:: ;. .-.l . , . ', , ,;■.'., . i r. ' 

, . -I ^mtl^er€if<?re <?f, the opinion that any right to which ithe complain- 
^pt cçuld be^^jabiiOgatçd under thig bill is barred by the statuteof lim- 
4|atipns; thàt is, if the complainant, was by the decree of this court to 
be placed to-d9.y, in the shoes of the railroad company, and to be held to 
,be t^e; assignée of ail the rights of action of thc; railroad company, such 
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rîght 6i action would be barred bythe statute to >?hîch I bave refetred. 
The demurfer to thè bili is tbërefore sustained, and thé bill dismissed 
for want bf equity. 



ManA LiFB Ins. Co. «. Towi» o# Milford. 

SaJCB tl. TOWH OF BELflONT. 

{Ovi>mU Oowt, N. B. lUinoii. July 6, 1887.) 

BtiODGETT, JT. Irhe suits brought by the same complainant àgainst the toWn of 
Milf ord and thé tbwn of Belmont hâve been submitted on demurrers, and çtesent 
precisely the same questions which are presented in the case just considerel^ 
And thèse demurrers irill theretore be sustained, and the biUs dismissed for want 
«f equity. 



, , In re Langtry. - 

(0ireuii Oowt, D. Oalifornia, July 19, 1887.) 
T^ÀTtmAl,n!A!riOir of AlIBNS— TAKING DBCtARATIONAT Pi^vatb RÉSrôlSlîOB.' 

' THecierk of the United States' ciïcuit court haa no authority ta take from 
: ; &n fklien a déclaration of bis intention to becpme a çitjizen of the United States 
at the privàte résidence 01 tteparty, and for thatpùrposetocarry the records 
df the court'from the clerk's omce to such residenèe. 

In the circuit court of the United States for the district of Califoînîa, 
-déclarations by aliéna of their intention to becôme citizens of the United 
States are cOhtained' in bound volumes, which cbnstitute records ofithe 
court. Printed forma of dëôlaratioii, with blanks to be fiUed with the 
name 5f the aipplicant and of the côuntry of which he is a citiien, or 
-of whose ruler he is a subject, are bound in the volume, and are fllled 
up and ilsëd as applications are nlade. On the twenty-eighth of Jutté, 
188T, Emilie Charlotte Langtry , ftiaubject of thô queen of Great Brîtain, 
ihadé application to become a citizen of the United States, and oria of 
théae volumes, of which ohe-third of the blanks had been used and con- 
stituted the original déclarations of intention of the différent applicants, 
was,taken from the clerk's office at San Francisco by a deputy-clerk, and 
,c^rriéd' to tjie private résidence of 'Mrs. Langtry, in the city , and theré her 
déclaration i/ya?, niade and oath taken befpre the deputy-clerk. This fact 
coming to the knowledge of Mr. Justice' Fiei,!), of the United States su- 
prême court, then holding with Circuit Judge Sawyer the circuit court 
at San Francisco, the folio wing proceedings were ha:d in the circuit court 
on the nineteenth of July, 1887. 

FiELD, Circuit Justice, addressing Mr. Barnes, a counselor of the circuit 
■court, inquired whether he was counsel for Mrs. Langtry. Mr. Barnes 
replied that he was not such counsel, although he had given her ad vice as 
-to making a déclaration to become a citizen. The justice then said that 
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his attention had 'been called to the fact that Mrs. Langtry's déclaration 
had been takeii at her résidence in this city, and not at the clerk's ofHce, 
and that for that purpose the records of the court, in which such décla- 
rations are entered, had been carried by the deputy-clerk to her rooms; 
and that great doubt existed in his naind as to the legality of the décla- 
ration thus made. He did not think that the; statutes fumished any 
authority for the clerk of the court to take a déclaration of one to become 
a citizen out of his (the defk's) office, éxcept in open court, and for that 
purpose to carry; the records of the 'court to the private résidence of the 
party. Tp permit the proceeding to pass without comment would be to 
estàblisii à dangerous précèdent, ànd one calculated tb give rise to gïoss 
•Abuses. Thejustice observed that to be an American citizen was a great 
JpriVilègé'i'th'at cîtizenship shoUld be règarded as a'sacred trust; ànd thiat 
persons seeking to take upon themselves its responsibilities ought to con- 
sider it of sufficient value to attend where the records of the court are 
held in proper légal custody. In some states, a man is allowed to vote 
as soon as he makes his déclaration ^f intention to become a citizen; and 
if the clerk of the court, or iiis députy, can go around the country tak- 
ing déclarations, of intention and administering oathg,^ it is évident that 
dangerous conséquences nliight follow, especially as there is no limit to 
the nunjbep, of^ deputies which a, clerk may appoint. At one time the 
statutes frequired: the person makiog a déclaration of intention to do so 
in open court; but iè 1876 coûgrèSô passed a law authorizing the décla- 
ration to'be màke before the clerk, but it could not hâve contemplated 
the granting of authority to clerks to remove records from the proper 
.place oftheir custody for the accommodation of parties. 19 St. 2, c 5. 

Mr. Bames stated, in reply, that in the case of Mrs. Barrios, widow 
of Président Barrios, of Guatepiala, the records had been taken from the 
court to the hôtel where the lady was stopping. 

Justice FiEiiD was not aware of the fact, and stated that the précèdent 
was a bad one, and should not be folio wed. The justice suggested to 
Mr. Bames that he should inform Mrs. Langtry of the doubt expressed 
by the court of the legality of Jier d«cli^ration, and to inform her that she 
could remove that doubt by repeating the déclaration before the clerk of 
the court at his office, or before the court. Mr. Barnes replied that he 
would act upon the suggestion. 

JS^OTE BY TâjE Court. It is stated in the public joumals that Mrs. Lang- 
try is not à férhe sole, ànd that her husband is living in England, and a sub- 
ject of the queen. If this be Sd, the question will arise, on her application 
for final naturaliization papers, whether'She can be naturalized in this country. 
No person can be a citizen of two cduntries; and a wife is by law a citizen of 
her husband's country. 
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United States v. One Oïl Paintino. 
{Circuit Court, N. D. Illinois. July 25, 1887.) 

CUSTOMS DmTBS— AnTIQUITIBS— EnTRT— FOBPBITUBB. 

Where an oil painting that would hâve been entitled to be passed free of 
duty as an "antiquity, under the act of congress of March 3, 1883, (clause 
669, Heyl, part 3, p. 38,) if regularly entered as free, bas been brought into 
tbe United States by the owner without such entry, or payaient of duty, but 
■with full opportunity to the custom-houso oflScials for examination and de- 
mand of duty, ànd with no intent on the part of the owner to defraud, and in 
the actual belief that it Vras not subject to duty, a proceeding to forf eit it will 
be batredbSî section 21 of the act of June 33, 1874, if not brought within one 
year from the time of its importation. 

Qraham if. Harris, Asst. Dist. Atty., for the United Statea. 
P. L. Shuinan, îor deiendant, . 

Blodgett, J. This is a proceeding on the part of the United Çtates 
to forfeit an pil painting, saîd to be by Raphaël Sanzio, called "The Vir- 
gin of the Book," and alleged to be worth $50,000, as a work of one of 
the old masters, on the ground that it was iœported into this country in 
fraud of the customs laws, and without payment of duty; the seizure 
having been made on the sixth of December, 1885. The information 
contains four counts, ail of which charge williul and intentional fraud 
on the part of the importer ia bringing this painting into the United 
States without payment of duty. 

It is admitted that the p3,inting in question was imported into the 
United States through the port of New York by this claimant, Henri 
Kieffer, from Paris, France, by the steamer Labrador, on the eighth of 
November, 1883; that it was packed in the trunksand boxes containing 
the wearing apparel and personal efFects of Kieffer and his family; and 
the proof shows that thèse trunks and boxes were duly inspected by the 
proper customs officersat New York, and the contents passed free. The 
proof also shows that a large number of other pictures, vases, and arti- 
cles of vertu were also packed in thèse boxes, and ail passed freeof duty. 
The proof also shows that Kieffer, the claimant and importer, had for 
several years before his immigration to this country, been engaged in 
business in Paris as a house decorator and furnisher, and also as a col- 
lector, to some extent, of bric-a-brac and works of art; that several months 
before heleft Paris, a dealer in pictures left the onenow in question with 
Kieffer, and obtained an advance of money upon it; that afterwards this 
same dealer obtained from Kieffer some valuable paintings from Kieffer's 
collection, which he was to sell at fixed priées and paj' the proceeds to 
Kieffer; that he disposed of thèse paintings, but did not pay the pro- 
ceeds or any part thereof to Kieffer, and on being threatened with pros- 
ecution agreed that Kieffer should hold the Raphaël picture as security 
for the proceeds of the pictures thus disposed of, and that Kieffer's title 
should become absolute unless payment was made by a stipulated time. 
Not paying at the time fixed, Kieffer took steps in court to hâve his 
v.3lF.no.l4— 56 
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title made absolu te, and, soon after, Kieffer, by reason of financial re- 
verses, decided tô remove to theUiiited States, wherehe had two broth- 
ers residing in the state of lowa. , Kieffer's testiniony also tends to show 
that before leaving Paris he called àt the office of the United States con- 
sul, and asked what goods he wasientitled to bring into this country duty 
free, and was tbld that he could take the household goods, wearing ap- 
parel, and Personal effects of hiiijself and family, and that his pictures 
would corne in the description of "personal effects." His pictures, in- 
•cluding theohe in question, were/packèd with the wearing apparel and 
bedding of himself and family, and, on arrivai at New York the trunks 
and boxes Were opened, and, as Kieffer testifies, which is not contradicted, 
he told the inspector that they contained wearing apiparel and personal 
effects of himself and family, including pictures, and no merchandise; 
that some bf the pictures were seen ând examined by the dfficers, but he 
is not certain that the officer actually exàmined the picture in question, 
and he did not tell him who painted it, nor its value. 

I thihk the'whole case turns upon thè question of fact as to whéther 
Eieffier waS guilty of any actual fraud, or intent to defraud, in the im- 
portation of this picture. He had information froin an officiai source 
ihat his pictures would be passed freo as persoûal effects; and the 
-custoïnsôfficers, with ample opportanity to examine and détermine 
whethér' they were- dutîable, passéd them free.. If Kieffer understood', 
as he says he did, that his pictures and other works of art were èntitled 
to pass free, he was not, as it seems to me, obliged to state the authôr- 
ship or value, or at least was not guilty of fraud in not doing so. This 
'picture was undoubtedly, upoh the àdmitted facts as to its authorship, 
èntitled to be passed free as an "aritiqùity," Under 1iie,"Free Liaf'.of 
the act of'karch 3, 1883, (claiise 669, Heyl, pt- 2,.p. 38;) bui' it 
should bavé been regularly entetied as such, so 'that the proper officers 
coùld-hâve èxamined and decided whether it was, ehtitled to corne in 
duty fréè/ "Stîll, if Kieffer understood that .on àiny ground he wâs èn- 
titled to havé this article passed free, a mère negléct 6f presçribed forim& 
should not be held conclusive of an intejit tô dtefràùd. Section 21 of 
the act of June 22, 1874, providest^at, '" whenever any goods, wareà, and 
merchandise shall bave been eritered and passéd free of duty, and when- 
ever any dtities upon any importëd g6ods, warës, and merchandise shall 
bave been liqiiidated and paid, and slich goods, wares, and merchandise 
shall bavé beën delivered to the bwner, importer, agent, or consignée, 
such entry and passage free of duty, and such settlementof dùties, shall, 
after the expiration of one yeàr from the time of ehtry, in the absence 
of fraud, and in the absence of protest by thé owner, importer, agent, or 
consignée, bé final and conclusive upon ail pairties." 

Hère then we hâve a case wheré the article now in question was 
passed frée, With, as I am satisfiçd from the probf, no actual intent to 
defraud, aiid with fuU ppportunity for examination and demand of duty 
or compliance with forms at the time of the importation, and the lapse 
of about two years from the importation before the seizure. I am there- 
fore of opinion that ail questions as to the regularity of this importation, 
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and the entry aiid pasèing of this article through the custom-house, are 
barred by this statute; and that the issue must be found for the claim- 
ant. There will be an order, therefore, entered, dismissing the libel, 
and directing the return of the picture to the claiinant. 



Thayeb V. Seebergee, CoUector. 
XOvreuU Court, N. D. IlUnoig. August 1, 1887.) 

OUBTOUS DdTIBS— ASSESSMBNT OF DUTY— AbTISTS' OoiiOBS. 

An importation of " artlsts' colors, " In tubes, composed of ochre and umber^ 
but elaborately prepared for that use, is net subject to duty under clause 87 
of the new tariS index, which provides that "colors and paints, including^ 
lakes, whether dry or mixed, or ground -with water or oil, and not specially 
enumerated: or provided for in this act, 35 per centum ad valorem; " but should 
be assèssed under clause 89, ■which provides that "ochre and ochre earth, um- 
ber and u'mber earths, and sienna and sienna earths, when dry, one-half of 
ose 'cent pet pound; when ground in oil, one and one-half cents per pound." 

Jesse A. Baldwin, for pliEtinitiff. 

Graham H. Harris, Asst. Ù. S. Dist. Atty., for the colleetor. 

Blodgett, J. Plaintiff imported an invoice of painters' colors, com- 
monly known as "artists' colors," in tubes, consisting of préparations of 
ochres and umbers. Thë colleetor assèssed duty on them at 25 per 
centum ad wdorem, under clause 87 of the new tarifi" index. Plaintiff 
insisted that the goods in question should hâve been assèssed at a duty of 
one and ajialf cents per pound, under clause 89 of the new tarifF, as ochre 
and umber ground in oil. ,The duties exacted were paid under protesf; 
ah appeal taken to the secretary of the treasury, who affirmed the action 

'pf the colléctor; and this suit was brought, in apt time, to recover the 
amount so paid under prbtëst. " 

The goods in question are préparations of ochre and umber for artists' 
use, ground in oil, and put up in small tin-foil tubes. Clause 87, ui^der 
which the duties were.assçssed, i;eads as follows: "Colors and paints, in- 
cluding lakes, whether dry or mixed, or ground with water or oil, and 

; not specially enumierated or provided for in this açt, 25 per centum ad 
valm-emj^' while the clause under which plaintiff insists the goods should 
hâve been assèssed for duty is as, follows: "Ochre and ochre earth, um- 
ber amd umber earths, and sienna and sienna earths, when dry, one-half 
of one cent per pound; when ground in oil, one and one-half cents per 
pbùnd." The proof shows that the goods in question are manufactured 
fronithe ordinary ochre ai*d umber by crushing and washing the ores, and 
thengiinding them to; impalpable powder, under muUer stones, after 
which they are mixed with poppy oil, or some colorless oil, so as to pro- 

: ducé pigments adapted to the finest kind of portrait and landscape paiut- 
ing. The ordinary ochre and umber used for common purposes, such as 
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paintirig buildings, utensils, etc., is manufactured by grinding in an or- 
dinary paint-mill, and then mixing with oil, without a careful élimina- 
tion of the grosser materials and impurities, and the complète comminu- 
tion of the pigment, such as is intended to be accomplished by the mull- 
ing stones; and the only question in this case is whether clause 89 , which 
admits ochre and ochre earths, and umber and umber earths, at a duty 
of one and a half cents per pound when ground in oil, includes thèse 
elaborately prepared pigments. 

It does not seem to me that congress intended to make any distinction 
as to the care with which the paints in question are prepared for the pur- 
pose of fixing the duty thereon. The ochre and umber contained in 
thèse tube^ is still ochre and umber, notwithstanding the careful prépara- 
tion which it has undergone to adapt it to the finer classes of painting; 
and I can only reconcile clause 87 with clause 89 by reading the former 
in this way, "colors and paints, except ochre and umber," etc.; other- 
wise the, ochre and umber of clause 8^ would dépend, for the amount of 
the tariff imposed upon them, upôn the care used in théir préparation, 
while it seems to me the clear purpose of clause 89 is to admit ochres 
and unabers, when ground in oÛ, at a spécifie duty of one and a half 
cents per pound, without regard to the manner in which they are pre- 
pared for use. The issue is therefore found for the plaintifif. 



Bonté «. Seebehger, Collector. 
(Circuit Court, N. D. Illinois. August 1, 1887.) 

CUSTOMS DUTIES— ASSESSMBNT OF DuTT— "PhOTOGRAPHIO MotrHTS." 

Euameled cards called "photograpliic mounts, " which hâve paased through 
a printing-press, and hâve printed thereon the name and address of the pho- 
tographer lor whom they are intended, are subject to a duty of 35 percentum 
ad valorem, as "printed matter not specially enumerated or provided for, " un- 
der clause 384 of the new tariff index. 

Jesse ^.Baidmn, for plaintiff. 

GraJifi'tn H. Harris, Asst. U. S. Dist. Atty., for the collector. 

Blodgett, J. The plaintiffa imported an iiivoice of photographie 
cards, or what are called "photographie mounts," upon which a duty 
of 25 per centum ad valorem was assessed, under clause 384 of the new 
tariff index, as " printed matter not specially enumerated or provided 
for." Plaintiff claimed that the gOods were dutiable as a manufacture 
of paper, or of which paper is the component material, not specially 
enumerated or provided for, at the rate of 15 per centum ad valorem, 
under clause 888 of the new tariff index. The duties imposed were 
paid under protest; an appeal taken to the secretary of the treasury, by 
whom the action of the collector was affirmed; and this suit brought, in 
apt time, to.recover the excess of duties paid. 
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The goods in question are finely enameled cards, made, as the proof 
shows, by laying together from four to seven sheets of paper, which are 
properly gummed, and then pressed together so as to make a tirm, hard 
surface, and eut of the proper size for mounting photographs thereon. 
Upon one side of thèse cards, as a mie, there is an engraved or litho- 
graphed borderj and a finely-printed design, showing the name and 
location of the photographer who is to use the same, and upon the op- 
posite side there is, in many instances, the name of the photographer, 
and an ornamental or gilt border, to surround the picture. In some 
samples of the goods, only one side bas any printed or litbographed im- 
pression, but in most of them there is an impression from engraved or 
lithographie plates upon both sides of the card. The only question in 
the case is whether this is" printed matter," within the meaning of 
clause 384 of the new tariff. 

There can be no doubt, from the proof as to the manner in which 
thèse cards are made, that they hâve passed through a printing-press, 
and received thereby the impressions of letters and figures now appear- 
ing thereon; and I think ail the questions in this case are clearly settled 
by the suprême court of the United States in Arthur v. Moller, 97 U. S. 
365. In that case the question was whether certain articles imported, 
known as "décalcomanie pictures," were subject to duty as printed 
matter, and the court there held that they were so dutiable. The court 
says: ^'The pictures io question were printed from lithographie stones 
in successive impressions, each impression giving a différent portion of 
the view, and of a difièrent color, like other pictures which are made 
and used for the purpose of ornament. Equally with engravings, copper- 
plates, and lithographs, they are printed, and properly fall witiiin the 
statu tory désignation of printed matter." If a picture produced by a 
séries of impressions from lithographie stones is to be held as printed 
matter, I cannot see why thèse cards, which are more or less ornamented 
by engraved designs, with fancy lettering showing the name and resi- 
idence of the photographer for whom they were specially ordered, do 
not come within the same définition. 

The issue is found for the défendant. 
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United States v. Denver & E. G. Ry. Co. 

Same V. Denvek & R. G. R. Co. andothers. 

iDistriet Court, B. Colorado. August 27, 1887.) 

1. Public Lands— Géant ok Matbbialb to Railboad Companibs. 

Défendant, a railroad coœpany, was empowered by spécial act of congres» 
to take timber from the public lands adjacent to its right of way, for the re- 
pair and construction of its road, with the proviso that the road should b» 
built to a certain point within a certain time. Défendant, having forfeited 
its rights under the spécial act, continued to take timber; and, upon being 
sued by the gbvernment for the value of the timber tafeen after such forfeit- 
ure, justifled its action under the provision of a subséquent gênerai act of con- 
gress giving railroad companies generally a right of way over public lands, 
and the privilège of taking material therefrom for the construction of their 
roads. Héld, that the two acts were riot inconsistent, and that the défendant, 
having enjoyed the bounty Of the spécial act. was not tbereby disqualifled 
from claiming the privilèges granted by the gênerai law. 

S. Samb— Adjacent Pdblio Landb. . 

Under the provisions of the spécial aèt of congress of June 8, 1872, (17 St. 
839,) and of the gênerai act March 8, 1875, the défendant railroad company 
•was anthorized to take from the public lands "adjacent" to the line of it». 
road the timber and other material necessary for the construction and repair 
of its railway. JBeld, that the language used was intended to indicate such 
timber and other materials as could be conveniently reached by ordinary 
transportation by wagons, and that the privilège gsanted did not include the 
light to take timber from public lands, and transport it by rail to distant parts 
of the road, for use in construction ahd ïepairs. 

8. Samb — Action op Tbespass — Bubdei* ot Pboof. , 

In an action of trespass by the government against a railroad company, foï- 
cutting timber upon public lands. the burden is upon the government to show 
that the timber was taken from public lands. That it was taken from public 
lands "adjacent" to defendant's road, and used at a point authorized by the 
statute granting the privilège ôf taking it, is a matterof défense peculiarly 
within the knôwledge of défendant, and, in the absence of évidence to that, 
eflfect, plaintifif is entitled to judgnient. 

H. W. Hobson, for plaintifif. , 

Edward 0. WalcoU, îor detendsint. 

Hallétt, J. In thèse actions the government sues for the value of 
timber taken from public lands, and défendants j'ustify the taking under 
certain acts of congress. The facts as to the alleged trespasses are not 
in dispute; the matter for considération is the proper construction of fhfr 
acts of congress. In the year 1870, défendant in the first suit, the Den- 
ver & Rio Grande Railway Company, was incorporated under a gênerai 
law of the territory of Colorado relating to corporations, and afterwards 
built the road and operated it until some time in the year 1886, when 
the property was sold under foreclosure proceedings to a new company, 
défendant in the second suit, and the présent owner. In this discussion 
the old company will be called the railway company, ànd the new com- 
pany the railroad company, as their names differ only in thèse words. 

June 8, 1872, congress granted to the railway company "the right of 
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way over the public domain * * * and the right to take from 
the public lands adjacent thereto stone, timber, earth, water, and other 
material required for the construction and repair of its railway and tele- 
graph Une." The act is one section, and subject to a proviso: 

"Thatsaid companyshall complète its railway to a point on the EioGrande 
as far south as Santa Fe within flveyears of the passage of tiiis act, and shall 
complète flfty miles additional south of said point in each year tliereaf ter, and 
in default tliereof the rights and privilèges hereln granted shall be rendered 
nuirand void as far' as respects the unflnished portion of said road." 17 St. 
339. 

By act of March 3, 1877, (19 St. 405,) the tenn mentîoned in the 
proviso was extended to 10 years. The road was not completed to a 
point on the Rio Grande as far south as Santa Fe within the 10 years 
limited by the act, and it may be assumed that, except as to the road 
bnilt within that time, the grant came to an end June 8, 1882. On be- 
half of the railway company, it was suggested in argument that the pro- 
viso qùoted above relates only to the next antécédent, a clause conferring 
on the company the right to condemn lands in a manner specified in an 
èarlier act of congress; but it is not necessary to waste time on that point. 
The proViso was inserted to enforce diligence on the part of the com- 
pany, and its meaning is not doubtful. The trespaases alleged in each 
of thèse actions occurred after June 8, 1882, and, except in so far as the 
timber taken was used in repairing the road built before that date, the 
act of June 8, 1872, can hâve no application or effect. And as to tim- 
ber so used for repairs, we shall presently con'sider whether it was taken 
from lands adjacent to the right of way, within the meaning of the act 
of 1872.'- 

In gênerai, the trespassea complained of are justified under another act 
of congress approved March 3, 1875, entitled "An act granting to rail- 
roads aie right of way through the public lands of the United States," 
(18 St. 482.) By this act the right of way through the public lands^ and 
the right to take timber and other material from lands adjacent, is 
■granted "to any railroad company duly organized under the laws of any 
state or teiritory , excepit the District of Columbia, or by the congress of 
the United States, which shall hâve filed with the sécréta ry of the in- 
terior a copy of its articles of incorporation, and due proofs of its organ- 
ization under the same, to the extent of 100 feet on each side of the 
central line of said road; also the right to take from the public lands ad- 
jacent to the Une of said road, material, earth, stone, and timber neces- 
sai'y for the construction of said railroad." As to the right of way over 
public lands, and the right. fo take timber and other material from ad- 
jacent lânds for constructing the road, the act is substantially the same 
aà the act of 1872. 

On behalf of the govemment it is contended that défendants, having 
ehjoyed the bounty of a spécial act for the time limited therein, can 
claim nothing under the gênerai law. The argument is that by the act 
of 1872 congress gave to the railway company ail that was asked for or 
ïntendèd to be given; and to allow more under a later act is to disregard 
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the limitation of the first act. This view, however, îs not in accord 
with the language of the act and the circumstances attending its passage. 
Numerons grants of similar character had been made to many différent 
companies, and to some of them large tracts of public land had been 
given. Congress was much beset by other companies for like favors, 
and it is reasonable to believe that the act of 1875 was intended to take 
the place of spécial acts like that of 1872, which were then common in 
the législation of congressv In this view the act of 1875 is not inconsist- 
ent with earlier acts on the same subject, but supplemental, limiting or 
extending the earlier acts, according to its terms. In Railway Co. v. Al- 
ling, 99 U. S. 463, it was so applied to the act of 1872, and they were al- 
lowed to stand together. 

So, also, the language of the act, in gênerai, conféra the privilèges 
therein mentioned upon ail companies who may wish to build on the 
public lands, not excluding any. It seems to be broad enough to em- 
brace companies which hâve enjoyed the privilèges of pther acts, and in 
respect to new lines constructed by such companies equally with others 
which hâve not been so favored. If, however, the right of the railway 
Company and of the railroad company as its successor in interest to take 
timber from public lands under the acts of 1872 and 1875 be recognized, 
a more difficult question is presented as to what are adjacent lands 
within the meaning of thèse acts. 

The parties agrée in each case that the timber was eut from lands ad- 
jacent to the line of railway, as lit was then or afterwards constructed, 
and bave been careful to state whether the timber was taken from lands 
adjacent to the line built before or after June 8, 1882. The timber in con- 
troversy in the first suit was eut from lands near the town of Montrose, 
in Montrose county, between October 1, 1882, and November 1, 1883. 
Some of it was taken to Utah territory for the use of.the Denver & Rio 
Grande Western Company, and a small quantity was used in building 
cars. The remainder was appropriated to bridges, buildings, and other 
permanent structures on the road, but the location of such a structure 
with référence to the place from which the timber was taken is not stated. 
The second action is for timber eut in Gunnison county between Janu- 
ary 1 and November 1, 1886. It was made into ties, one-fourth of 
which hâve been uéed for repairs on lines built prior to June 8, 1882, 
one-fourth for new switches and side tracks along the line of road com- 
pleted subséquent to June 8. 1882, and one-half for a new line now in 
process of construction between Montrose and Ouray. 

As in the other casé, it appears that a considérable part has been car- 
ried to a place remote from the place of cutting, and the location of the 
remainder with référence to the place of cutting is not stated. Obviously 
the questions of fact were prepared with a view to présent the question 
conceming the right of défendant to take timber from public lands under 
the act of 1875, which has been sufficiently discussed in this opinion; 
and, whether the timber was taken under the act of 1872 or that of 1875, 
the same question is presented as to the right of the çompany to use it 
anywhere on its line; in other words, whether the timber must be used 
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on a place adjacent to that from which it was taken, or may be used in 
any place to which the company can carry it. 

Nothing has been said in défense of the railway company's act in tak- 
ing timber from lands adjacent to its line for the use of another company 
in the territory of Utah, and it may be assnmed that nothing will be at- 
tempted in that direction. And the question whether under the act of 
1875 timber could be taken for use on the road built under the prior act 
of 1872, and whether under the act of 1875 timber could be taken from 
lands adjacent to the road built, under the prior act, is subordinate to 
that last stated, and which is now to be considered. If, as claimed by 
défendants, ail timber on public lands adjacent to the line of road may 
be ïised on any part of the line, it is plain that the grant is of ail the 
timber so situated; for with Unes extending through mountains scantily 
furnished with timber, and plains with none whatever, it is obvious that 
the company will hâve use for ail on any part of its lines. As defined 
in its certificate of organization, the lines of the Denver & Rio Grande 
Railway Company were more than 2,500 miles in length, of which per- 
haps one-half were in régions destitute of timber. Something over 1 ,200 
miles of thèse lines hâve been built. If ail the timber which can be said 
tp be adjacent to the lines so constructed is subject to appropriation 
tiiroughout their entire length not much remains for other uses. With 
us, and perhaps generally elsewhere, railroad corporations may be or- 
ganized under gênerai laws without limit as to nùinber or length of road; 
and, as we hâve seen, ail of them can take, from public lands, timber 
for building their roads, according to the act of 1875. Under the con- 
struction given to that act by défendants, the time is not distant, per- 
haps it is at hand, when ail accessible timber in the state would be sub- 
ject to appropriation by thèse corporations. 

The word "adjacent" seems to be of flexible meaning, and to dépend 
very much upon the context and the subject-matter to which it may be 
applied for its proper eflfect. As used in thèse acts, and with référence 
to the lands which may be taken for stations, side tracks, etc., it has the 
sensé of contiguous or adjoining, while in the preceding paragraph, and 
with référence to material for building the road, it is claimed, and with 
reason, that it should hâve the larger sensé of neamess without actual 
contact. In a standard dictionary an illustration of the larger meaning 
of the word is given in this form: "Things are adjacent when they lie 
near to each other, without actually touching, as adjacent fields, adja- 
cent villages," etc. It seems unreasonable to say that in this connection 
the word refers to the government subdivisions lying next the right of 
way, and if we should so déclare it would be dif&cult to point out what 
subdivisions are meant. 

Accepting the larger meaning of the word, the right to take timber 
from public lands, under thèse acts, extends naturally some distance 
from the right of way, and probably within ordinary transportation by 
wagon. If, however, this is thc' adjacency referred to in the acts of 
congress, shall the beneûcaries of those acts be allowed to establish au- 
thority by means of the very structure which they are authorized to 
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build? Having constructed a part of their road, shall they then say 
that ail places so connected are adjacent to each other? I am unable to 
acceptthat view. In railroad parlance, things widely separated may be 
pretty near together, but it is not so in the ordinary use of language. In 
lay judgment the acts of 1872 and 1875 contemplate the use of mate- 
rial frona public lands while the road is in process of construction, and 
afterwards for repairs under the act of 1872, within such convenient dis- 
tance from such lands as may be reached by ordinary transportation 
by wagons, and not otherwise. The use of the road in carrying such 
materials to points distant from the place of taking is not within those 
acts. For timber taken from public lands, and carried to points remote 
from the place of taking, whether used by défendant corporation or by 
others, défendants are liable in trespass for the value. 

As before. stated, it appears that a considérable part of the timber in 
controversy was carried a long way from the place of taking, and, as to 
the remainder, the place of using it is not shown. On that point the 
burden of proof is upon défendants. The govemment was bound to 
prove, in the first instance, a fact admitted in thèse cases, that the tim- 
ber was taken from public lands. Witïi that fact established whether 
the use made of it was such as the law authorizes is a màtter peculiarly 
within defendant's knowledge, and usually beyond the reach of inquiry 
by the government. In sUûh case, whether the proposition be aâirma- 
tive or négative, the burden is upon the party having such knowledge. 
1 Whart, Éy. § 367. In the absence of évidence to show that the timber 
was used in à place adjacent to that from which it was taken, plaintiff 
is entitied to judgment. 

Anpther question which is perhaps presented in the record as to the 
right of the railroad company, organized in 1886, to take timber for re- 
pairs under , the act of 1872, was not discussed at the bar, and' has not 
been considejred; and several questions relating to the use made of the 
timber haye not been reached, and are not decided.' 

The judgrnent in each case will be for the plaintiff for the amount 
specified in the statement of facts. 



Unitkd States v. Chaplin and another. 

' (Circuit Court, JD, Oregon. August 29, 1887.) 

Public Lands— Gkant of Right of Wat to Railwat Companies— Materials. 
The act of March 3, 1875, (18 St. 483,) grants the right of way to certain rail- 
way companies over the public lands, aad authorizes any of such companies 
"to take" the material necessary for the construction of its road from the 
public lands "adjacent" to the line thereof. Reld, (1) that the act is a license 
to the Company "to take" the material necessary for the construction of its 
road TTitliout application to or consent of any offlcer of the land department, 
and that such department has no authority to make any régulations on the 
subject of such license. (3) If the company takes such material from the pub- 
lic lands not adjacent to the line of its road, or takes more than is permitted 
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"by the stàtute, ît is liable to the United States as a wrong-doer. (3) Any per- 
son ■who bas a coatract witl^ the oompany to build its road, or any part thereof, 
or to furnish material therefor, is, without any spécial agreemeat to that ef- 
fect, so far authorized to tàke the necessary material from the public land the 
same as said company might do. (4) If a person not in the employment of 
the Company, and having no contract therewith, cuts timber ofE the lands ad- 
jacent to the Une of its road, and the company acquires the same for the pur- 
pose of constructing itS road, and so uses it, neither such person nor company 
is liablè therefor as a wrong-doer. (5) The license to take material for the 
construction of the road includes the right to take material for the construc- 
tion of station buildings, dépôts, machine-shops, side tracks, turnouts, and 
•water stations, and the like. (6) Land is adjaéent to the line of the road, 
wlthin the purpose and intent of the act, when by reason of its proximity 
therçto it is directly and piaterially beneflted by the constraction thereof. 
{Syllabiui by the Court,) 

Action to Recover Damages for Cutting Timber on the Public Lands. 
Lewis L. McArihur, for the United States. 
Oyrus A. Dolph, for défendants. 

Deady, J. This action is brought by the United States to recover 
damages ibr cutting and removing timber from the public lands. It is 
alleged in the complaint that on December 18, 1880, and on divers days 
between then aud December 1, 1885, the défendant Daniel Chaplin un- 
lawfully entered on sundry sections and subdivisions of sections of the 
public lands, being parts of townships 1, 2, and 3 N., of range 36 E., 
of townships 1 N. and 1 S., of range 35 E., of township 2 S., of range 36 
E., and of township 2 S., of range 37 E., and.situate in the counties of 
Umatilla and Union, Oregon, and eut therefrom 7,806,200 feet of grow- 
ing timber, and made the same into saw-logs of the value of $2.50 per 
thousand, and removed the same to divers saw-mills on and adjacent to 
said lands, and there made the same intolumber of the value of $15 per 
thousand; that the défendant the Oregon Eailway & Navigation Com- 
pany, a corporation formed under the laws of Oregon, weU knowing the 
premises, did, between the dates aforesaid, wrongfully take possession of 
said timber, and couvert the same to its own use, to the damage of the 
ï)laintiff in the sum of $1 17 , 893 . 

The aUswer of the défendants contains a lot of verbose déniais, which, 
in effect, admit the allégations of the complaint, except that the cutting 
and removal of the timber was unlawful. It also contains a défense to 
the effect foUowing: The corporation défendant is formed, among other 
things, for the purpose of constructing a railway and telegraph from 
Umatilla, in Umatilla county, "aeross the Blue mountains, through the 
Grande Ronde valley, in a south-easterly direction, to a point on the 
east boundary line of the stâte;" that by the act of March 3, 1875, con- 
gress graùted to the défendant the right to take from the public lands, 
adjacent to the line of its road, ail timber necessary ibr the construction 
of the same; that the road of the défendant was located between Pendle- 
ton, Oregon, and the southern boundary of the state, over the townships 
above mentioned, between September 15, 1880, and June 20, 1881, and 
completed about November 25, 1884; that within one year from such 
location a profile map and plat of each section of 20 miles of said road 



892 FEDEEAL EEPOETEB. 

was duly filed with the secretary of the interior, and approved by him^ 
as in said a:ct of congress provided; that the défendant, being so en- 
titled to take timber from the public lands adjacent to its line of road, 
for the construction thereof, "did contract with and eraploy " the de- 
fendant Chaplin to eut from said adjacent lands timber to be used for 
said purpose; that in pursuance of said employment Chaplin eut from 
said adjacent lands timber and ties necessary for the construction of said 
road, and which were actually used therefor, not exceeding three millions 
of feet, of no greater value than fifty cents per thousand; and the de- 
fendant Chaplin did not eut or remove from the public lands of the United 
States, nor did the said company receive from him or convert to its own 
use, any such timber, otherwise than as therein sta;ted. 

In reply to the answer the plaintiff allèges: (1) On October 19, 1881, 
the commissioner of the gênerai land-ofE ce, with the approval of the 
secretary of the interior, promulged certain rules and régulations concern- 
ing the taking of material from the public lands under the act of March 
3, 1875, which are set forth, and dedare that a railway company haa 
no power to give gênerai anthority to the public to eut timber on the 
public lands; that individuals cutting timber on the public lands, and 
selling the same to a railway company at an agreed price, are not agents 
of the company for whom it is responsible, and will be treated as tres- 
passers, but that individuals controUed by a railway company or the 
contractors for the construction of its road, and for whose acts the com- 
pany are responsible, will be deemçd the agents of the company. Then 
foUows a régulation to the effect that, whenever a railway company "de- 
sires to take large quantities" of material from any particular place, its 
représentative must make applica^tion therefor in writing to the commis- 
sioner of the gênerai land-office, through the register and receiver of the 
proper district, specifying under oath the kind and probable quantity of 
material, the purpose for which it is desired, and the particular land 
from which it is to be taken. That Chaplin was not an oflScer or agent 
of the Oregon Railway & Navigation Company, but merely a person who 
contracted to eut and deliver to said company ties and lumber at certain 
rates; and that in such employment he was not in any degree controlled 
by said company, or any contractor thereof, or any one for whose acts 
it is responsible; and that neither said company nor Chaplin ever made 
application for leave to eut any of said timber, as required by said rég- 
ulation; and (2) that of the 7,806,200 feet of lumber wrongfuly con- 
verted to its own use bythe Oregon Railway & Navigation Company, as 
alleged in the complaint, 4,806,200 feet, of the value of $62,093, was 
used in the construction of platforms, dépôts, station-houses, freight- 
houses, round-houses, water-tanks, and workshops; and that no part of 
this latter quantity was used in the construction of the road. 

To both thèse allégations the défendants , deraur, because the facts 
stated in either are not a sufficient reply to the défense contained in the 
answer. 

The act of March 3, 1875, (18 St. 482,) is entitled "An act granting 
to raiiroads the right of way through the public lands of the United 
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States." Section 1 grants the right of way through the public lands to 
any railway company organized under the law of any state or territory 
or by congress, which shall bave filed with the secretary of the interior 
a copy of its articles of incorporation, and proof of its organization there- 
under, "to the extent of 100 feet on each side of the central Une of said 
road." "Also the right to take from the public lands adjacent to the 
line of said road, material, earth, stone, and timber necessary for the 
construction of said road." "Also ground adjacent to such right of way 
for station buildings, dépôts, machine-shops, side tracks, tumouts, and 
water stations, not to exceed in amount twenty acres for each station, to 
the extent of one station for each ten miles of the road." Section 4 of 
the act provides that any railway company desiring to receive the behe- 
fit of the act must, within 12 months after the location of any section 
of 20 miles of its road, on surveyed land or otherwise, within 12 months 
after the survey is made, "file with the register of the land-office, for 
the district where such land is located, a profile of its road;" which, be- 
ing approved by the ^ecretary of the interior, shall be noted on the plats 
of said office, and thereafter ail lands over which such right of way passes 
shall be disposed of subject thereto; but, if any such section is not com- 
pleted within five years from the location thereof, the rights hereby 
granted shall be so far forfeited. 

And npw, had the commissioner of the gênerai land-office the power 
to make the régulations in question, or, in other words, to hamper and 
restrain the company in the assertion of its rights under the act, as 
therein provided? After a careful considération of the matter, 1 am 
satisfied the régulations are altogether unauthorized. Where they coïn- 
cide with the act, they are superfluous, and when they do not, or go be- 
yond it, they are invalid. The act makes no provision for an applica- 
tion by a railway company to the land department for the appropriation 
of particular or any material for the construction of its road, or permis- 
sion to use the same on the concession of any officer thereof, when in 
his judgment it may be proper to do so. On the contrary, the act is an 
outright grànt or license to the company complying with section 4 thereof 
"to take" the material, subject only to two conditions, — that it is "ad- 
jacent" tp the line of its road, and "necessary" for its construction. 
And, whether any particular material is so "adjacent" or "necessary," 
the company must détermine at its péril, subject to the liability of an 
action for damages, if it should err therein; nor is it in the power of the 
land department to license or permit the use of any material on the pub- 
lic lands, so as to relieve the company from liability therefor in case the 
same is found not to be within the purview of the act. In short, the 
act gives the land department no power or authority in the premises. 
It can neither say how much or what material may be used in the con- 
struction of a road. The act is themeasure of the company's rights in 
the premises, and when it bas complied with the preliminary condition 
mentioned in section 4, it bas the authority "to take" what, under the 
circum stances, may be said to belong to it, and no more. 

Of course, tbe act doesnot authorize any one to take material from the 
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' public laïiiiâexcept the railway company. But when we cOnsider the 
nature of the licetise, and the condition and circunistahices of the licensee, 
it must be dônceded that congress could not hâve coritemplated that a 
railway Company would, iri ail or even many cases, sélect and take this 
material, so to speak, in person. Usu'ally, railways ate'constructed either 
by contract for theentire Work or for the several parts involved therein; 
as, for instance, grading, furnishingties, laying track, building bridges, 
and the like: Now, whoever cbhtracts with a company entitled to take 
material frpm the public landsunder this act, to grade the bedof a road, 
to furnish tiês for it, or to build a bridge où it, dôes thereby, ànd with- 
out any spécial àgreement or authorization to that effect, so far become 
svlbstituted, in this respect, to thè rights of the company. And in my 
judgment, eveh where a person, not under contract with or in the enl- 
ployment of the company, cuts timber on the public lands adjacent to 
the line of its road, and afterwards disposes of it to the company, to be 
used in the construction of its road, and it is so nsed, neither such per- 
son nôr the company are liable as wrong-doers. The company having a 
right to tàke such timber within the area where this was eut, and for the 
purpose to which it was ultimately applied, by receiving it from the 
hands of such person, adopt his act of selecting and cutting it, and make 
the same its own, — ratify it. Nor is there anything in the gênerai pow- 
ers conferred on the commissioner that can be construed to give him au- 
thority to prescribe rules for the taking of material, under this act, by 
railway companies; and particularly to confer on himself the right to dé- 
termine in advance, from wherèànd what quantity of such material may 
be taken and used. 

Section 453 of the Revised Statutes authorizes the commissioner, un- 
der the direction of the secretary of the interior, "to pèrform ail execu- 
tive duties" respecting the public lands; as, for instance, concerning 
their survey and sale, and the issuing of patents; and by section 2478 
thereof he is "authorized to enforce and carry into exécution, by appro- 
priate régulations," every part of title 32, "not otherwise specially pro- 
vided for." But thèse "executive duties" must be prescribed by law be- 
fore they can be performed, and there is no law prescribing any duty to 
be performed by the land department concerning the taking of material 
under the àct of 1875. And the régulations which the commissioner 
may make, to enforce or carry into effect any part of title 32, can only 
be appropriate — légal and proper — when the statute to be enforced con- 
templâtes and admits of such régulation , and the matter is not otherwise 
specially provided for. Nor is the act of 1875 any part of said title, 
having been passed since the revision of the statutes; and, if it was, so 
fat as the mère taking of material is concerned, — as to when and where 
it may be done and to what extent, — ^the statute leaves nothing to be 
regulated. 

Doubtless the commissioner is authorized ànd charged with the duty 
of seeing that a railway company does not abuse this license by taking 
material from public lands not adjacent to the line of its road, or by tak- 
ing more from lands that are adjacent theretô than is necessary for the 
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construction thereof. And in the exercise of this général supervision it 
raay be proper and convenient for the company to take the opinion of 
the secretary and commissioner as to what are "adjacent" lands under 
certain circumstances, and what structures may properly be included in 
the phrase, "construction of itsiroad." By this means unprofitable con- 
tre versy and litigation between the government and the company may 
be avoided. But in the end the company may, if it will, exercise its 
own judgment, and take any material to which it may consider itself 
entitled, unless restrainedby légal proceedings, subject only to the judg- 
ment of the court in which it may be proceeded against for an alleged 
trespass. r 

The facts set forth in the first allégation of the reply are immaterial 
and insufficient to avoid the défense contained in the answer. The m»T 
teriality of the second allégation dépends on the construction to be given 
to the Word ''railroad" aa used in the second clause of section 1 of the 
acl of 1875. The license "to take" material from the public lands i& 
limited to wliat is necessary for the "construction" of the adjacent road. 

Before undertaking to interpret the language of the act in this connec- 
tion, itls proper to considéir its gênerai nature and purpose. And, first, 
the act is not a mère gratuity, but was evidently passed on the tljebry 
that it is for the interest of ttie grantor to promote the building of rail- 
ways through the public domain. At its passage the United States wa& 
and still ; i§ the owner of millions of acres of wild and unsettled land. 
Congress intended to enhance the value and promote the settlement of 
thèse lands by inducing capital to build railways through them. The 
inducement is the right of way and the license to take material from the 
adjacent lands for the construction of the road. And this right of way 
is not confined to a mère road way, but expressly includes ground, not 
exceeding 20 acres for every 10 miles of the road, for station buildings, 
dépôts, machine-shops, sidè tfacks, turnouts, and water stations. From 
this it appears that, in making the grant of the right of way, congress 
appears to bave considered ail thèse structures as a necessary part of the 
road, and provided for them accordingly. In construing the license to 
take matçrial for the construction of the road, heed should be given tô 
wliat congress, in the grant of the right of way, assumed would be in- 
cluded in such construction. The grant of the easement over the land 
for the construction of the road indicates the extent of the license to take- 
œa^teriàl for it& construction. The oné is the complément or measure of 
the other. : The license "to take" material is manifestiy intended to aid 
the company to build and construct that for which the right of way was 
given, and, nothing appearing to the contrary, it ought to be construed 
80 as to include the structiireg, specified in the latter as well as the mère 
track. ; But I think theriS is no diflSculty in reacbing the same conclu- 
sion on gênerai principles. In common parlance, a rail way consists of 
"the road "and "the rolling stock." The former includes every thing 
thàt 18 immovable or affixed to the soil, — such as station-houses, round- 
houses, platforms, wa;tebtan;ks, and machine-shops. The road cannot 
^e operàted without thes'e, oï considered constructed until they are built. 
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And under pecuîiar circumstances other structures or uses of material 
may be "necessary" in the construction of a road. A ferry-boat is a 
floating bridge, and a snow shed is a tunnel through a temporary but 
periodic snow-bank. The one is as much a part of the track as a sta- 
tionary bridge, and the other as a tunnel through a permanent bank of 
earth or stone. Both may be necessary in the construction of a road, 
and without which it could not be successfully operated. Under any 
circumstances, it would be a narrow construction of such a license to 
limit it to the material necessary' for the construction of the mère track; 
but when weconsider how much the construction of this road bas bene- 
fitéd the United States, that it bas opened the country through which it 
passes to settlenient, and greatly enhanced the value of the adjacent 
lands, such construction savors of downright meanness. 

This material appears to hâve been taken from certain townships 
through which the road runs, and no question is made but that such 
lands are '"adjacent" to the line of the road. What is "adjacent" land, 
within the meaning of the statute, must dépend on the circumstances 
of each particular case. Where the "adjacent" ends and the non-adja- 
cent begins may be diflScult to détermine. On the theory that the ma- 
terial is taken on account of the benefit resulting to the land from the 
construction of the road, my impression is that the term "adjacent" ought 
not to be construed to include any land Save such as by its proximity to 
the line of the road is directly and materiaUy beneâted by its construc- 
tion. The demurrer is sustained. 



, United States v. Benson and othera. 

{Circuit Court, D. Galifornia, July 25, 1887.) 

District of California— Act of 1886 Construed. 

Section 11 of the act of 1886, creating the Southern district of California, 
(St. 1886, p. 310,) continues the district of California in existence for the trial 
and punishment of ail offenses committed prior to the passage of the act. 

Grand Jubor— Challenge— Sbtting Asidb Indictmbnt. 

Under the statutes of California, the absence of the name of a citizen from 
the last preceding assessment roll of the county from which he is summoned, 
is not a ground of challenge to a grand juror, or. one for which an indictment 
can be set aside. 

Statutort Construction. 

Se veral statutes in pari materia must be construed toMther, and, where tbero 
is an apparent conflict, the spécial provisions applicable to a particular subject 
following gênerai provisions on that subject wiU be held to repeal or modify 
the latter, 

Samb— Statb Praoticb. 

Notwithstanding the fédéral courts require for their jurors sîmilar qualifl- 
cations with those of jurors in the Btate courts, and enforce like objections 
and challenges to them, they hâve the power, and it is their duty to exercise 
it, to enforce any other objection tp jurors which from their nature, if welî 
f ounded, would unflt them to act. 
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5. Same. 

A plea in abatement to an indictment that the names of some of the graiid 
jurorswlio found tbe indictment were not on thelast assessment roU of theiR 
respective counties, without any averment that thedefendant wa8,prejudice<i, 
thereby, is insuiBcient. The defect in such case is cured under section 10^5 
of the Revised Statutes. 

John T. Carey, U. S. Atty., and H. 0. McPihe, Asst. U. S. Atty.,J^?; 
the United States. : i? 

T. I. Bergin, W. H. L. Bar-nes, John H. DickiTisont PhH^p Teare, ai^4 
A. P. Van Duzer, for défendants. ;;..:.j 

Before FiBLD, circuit justice; Sawyer, circuit judge; and HoFFMANj- 
district judge. . ■ i;C 

FiBLD, Justice. The défendants wereindicted in the district court for 
the district of Califomia, at the December term, 1886, for an allège^ 
conspiracy to defraud the United States of $4,952 by the présentation^ 
of fictitious and fraudulent claims, knowing them to be such, for .pf^-, 
tended surveys of public lands. To this indictment three of the defen^i; 
ants appeared, — Benson, Perrin, ^nd Hall, — ^and each interposed a plea 
in abatement, the substance of which is this: That the grand, jury 
-which found the indictment was an illégal and incompétent body, hav.^ 
ing no authority or jurisdiction to find or présent it, or to find or pré- 
sent any indictment, for the reason that some of the persons who com- 
posed the jury — and their names are stated— were not at the tiihe' tâ?;- 
payers in Califomia, nor were they assessed for taxes on any propçr|iy^ 
on the last assessment roll of the counties from which they were respççt- 
ively summoned; and also for the further reason that no such district 
as that of Califomia was in existence at the tinie the grand jurors wçfe 
impaneled and sworn; that district, as alleged, having been aboïisheci 
by act pf congress on the fifth of August, 1886. The défendants, theire- 
fore contend that the indictment is illégal and void, and should be abated 
and quashed; and that they are at liberty to urge thèse objections at this 
time, as ijiey were not in custody or on bail when the indictment was 
foùnd. To this plea the United States demur, and the district attorney 
nioves that the défendants be required to answer to the indictment, not- 
withstanding the allégations of the plea. Subsequently the indictment 
was remitted to the circuit court, it appearihg to the district court that 
difficult and important questions of law were involved in the case. The 
indictment brought with it, of course, the accompanying pleas and tte 
questions raised by them. 

We will consider thèse objections in the reverse order of that iri whicTi 
they were preseûted, and first dispose of the one to the alleged existence 
of the district of Califomia. The importance of this objection is found 
in article six of the amendments to thé constitution, which déclares that 
"in ail criminal prosecutions the accused shall enjoy the right to a 
speedy and public trial by an impartial jury of the state and district 
wherein the crime shall bave been committed, which district shaU hâve been 
prevtously ascertained by law.'" The offense described in the indictment js 
chargëd to hâve been committed on April 15, 1885. At that time tbe 
V. 3lF.no. 14— 57 
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st^te of ÇJalifornia constituted one district. On the fifth qf August, 1886, 
au act' ôf oongress was passed, by which nine of the soutliern counties 
of the state were detached from this district, and madé a separate judi- 
cial district, and called the "Southern District of Californja." It déclares 
that the district of Califomia shall thereafter consist of the counties 
not thtfS detached, and be-ealïèd the "Northern District of Califor- 
nia." The organization of the original district was not changed. Its 
officerèwere-éontinued in-offife tfs'before, and were charged with the 
same duties, and they retained the custody of its records. Its territorial 
jurisdieti'oin âlôiie wsis affectéd; that was reduced by the detachment of 
the counties named, except as to past ofiFenses. In the prosecution and 
punishmept of^hose offenses, the original district continued in its full 
eXtent.' Fijif that purpôse the hëw àct is to be treated as non-existent. 
ïts làngdkge' sô déclares; it; iâ that "ail oifenses heretbfore committed in 
ffiè distrièf'bf Câ|if6rnia shall be ptosecuted, tried, aiid determined in 
the same miihner, ând with thé sath^«ffect, to ail ihtérits and purposes, 
as if this atii 'had! ïiot passëâ. " ttj' Voùld hâve beeri diflBcult for congress 
to express in cléârer lanèùàge ité;'piirpose, that for the prosecution and 
ti*ial of p'a&t pffenses the original district should continue in existence. 
Thë objfictioil to the indictmêht bû the ground that such district has 
ceàâed to'^ist ïs therefore, in ouf judgment, not ténable. 

The ëeéoiid objection to tHe grand jury, from the fact that some of its 
memb'ers'were not tàx-payérs Of thë state, nor assessed on any property 
on thë lâst aysèssmeot roli of the cOUiltieë from which they were respect- 
ivély suninittnéd, rêquires for it^ solution ahexaminationof provisions 
ofboth the Ci vil and Pëûal Codes qf the statë. Section 800 of the Revised 
Statutes deelarçâ'tfaàijurors to serve in the courts of the United States, in 
each statë rpspëctiVely; shall hâve thé same qualifications as jurors of the 
bigliest'' Courts of law in such statë at thè time. We tum, therefore, to 
the law ijf the statë 1' 

Section 190, Code Civil Proè., dëflnes theterm "jury;" and section 
191 déclares that'|uries are ôf threé kinds, — ^grand juries,' triai juries, 
and juries of inquèst. Section 198 prescribes, in général terms, the 
gûaliflcatîtes ,qf persons who may act on any one of them. It dé- 
clares that "à petâon is compétent to act' as a juror if he he—Mrat, a cit- 
izen df the United States, an eïectot of the count}'^, and a résident of the 
townshipat leastthree months bptere being selected and returned; seconâ, 
in possession of his natural faculties, and not décrépit; third, p6ssessed 
of sufScient knowledge of the language in which the proceedings of the 
court are }^a.â;'foûrth, assessed on the last aSsessment roU of his county, 
on property beloriging to him." And section 199 adds that "a per- 
sôii is not coinpeljëfit to act as & )ixtOT-^First, who does not possess the 
qualifications prescribed by thë precedihg section; second, who has been 
convicted bf à fe;lony or misdemeanor involving moral turpitude." 

Thèse are, flot thé only provisions on the subject of the qualifications 
of jurors. Other provisions designate when the absence of any of the 
qualifications mentîoned may be urged as an objection to a juror, and to 
that extent they restrain and limit the qualifications themselves. Tha 
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essential requisitesoteyçryijurpr ftre the posseasiôî!^ of^liis ftutural fafeùltlea,' 
and sïifficient kuowledge ojf thelgingïiage ia wliiob'theiproceedings before 
him are had to obtaina clear understanding of what isdone and said. 
Other qualifications may tjendjto i^sure thèse requisites, but notneceasàr 
rily; and the law may well pTovidç that the wantof^them, if objeeted 
to, may in certain instances, and not in others, be urged against'the juror, 
or to his; action. It is a matter for the discretiODLpf the législature to 
détermine, when such objections may be taken and when they shajl not 
avail. 

The plea in abatement hasthe effect of a motion to set asidçior quash 
the indictment; and section 995 of the Pénal Code of the state providea 
that an indiiatment may be set aside, on motion, in àther of the foUow- 
ing cases: >. 

"First, wbere it is not found indorsed, and presented as preseribed in this 
Code; secon4, when tlie nq,mes of the witnesses exapained before .th© grand 
jury, or whose dépositions may haye been read before them, are not inserted 
at the foot of the indictment, or ïndorsed thereon; fhîrd, when a person ia 
permitted to be présent during the session of the grand jury, and when the 
charge embraced in the indictment is under consideratioii,exeept as provided 
in section 925; fourth, when the défendant had not been held to answét be^ 
fore the finding of the indictment, on any ground whioh would hâve been 
good ground for challenge, either to the panel, or to any individual grand 
juror." 

In this enumeration there is no grouhd stated which can apply on thia 
motion, un^ess it is found m the fourth subdivision. Turning to the 
causes for which a challenge to the panel or to an individual grand juror 
may be interposed, we find none which embraces the objection taken by 
the plea in, abatement. And the provisions relating to thèse challenges 
déclare that they shall be ra&de anly for the causes there stated. Ren,*, 
Code, §§895, 896, Had this indictment been found in a state court, it 
eould,.not, therefore, hâve been set aside on the ground under considéra- 
tion. The only instance where, by the laws of the state, the fact that a 
juror bas not been assessed on the last assessment roll of his county for 
property belonging to him is made ground of challenge, is when he is 
sumnaoned as a petit juror; that is, for the trial of cases civil or criminal. 
The resuit of this législation is to limit the provisions bf the Code of Civil 
Procédure requiring jurors to be selected from thoge assessed on the last 
assessment roll of their respective counties to such^aa are summoned for 
the trial of civil or criminal cases. As to other jurors, the^bsence of 
their names as tax-payers upon such assessment roll is not allowed to 
disqualify them. That cannot be a qualification, for the duty, the ab- 
sence of which does not disqualify from acting. The clause of the Pénal 
Code with respect to challenges to grand jurors, and to setting aside of 
indictments, read in connection with the clauses of sections 198 and 
199 of the Code of Civil Procédure, must be held to modify and limit. 
the extent of the latter. It is a recognized canon of construction that 
différent statutes relating to the same subject must be so construed, if 
practicable, as to give effect to ail their provisions; and, if that be not 
practicable, the spécial provision applicable to a particular subject will 
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be hèld to repeal or modîfy the more gênerai provision. The objections 
uirgèd by the plea in abatemeût are not, therefore, tenable. 

c It is true that in considering objections to grand jurors, or to their ac- 
tion, the fédéral courts are not restricted to such as are specifically des- 
ignated in the législation of the state. The provisions of the statute 
passed to bring offenders against the laws to trial are not to be so con- 
strued as to defeat their purpose. The various proeeedings prescribed 
are theimeans designed, not merëly to protect the accused, but also to 
protect the public; and are to be enforced, on the one hand, so as to se- 
cure to liieaccused à full and fair trial, and, on theother hand, so as not 
to prevent the punishment of crinie. Notwithstanding, therefore, the 
fédéral courts require for thèir jurore similar qualifications with those of 
juyors in the state courts, and enforce like objections and challenges to 
thenij they still hâve the powér, and it is their duty, to exercise it either 
on their ô#n motion, or on that of cbunsel, to enforce àny other objec- 
tions to jurors which, from their nature, ifwell founded, would neces- 
saxily unfit them to act. Such woùld be the case if mçn insane, or ig- 
norant of the langùage in which the proeeedings were conducted, should 
bepl^cedj either designedly or inadvertently, on the panel, or the grand 
jurors should act under the influence of a mob or a riotous assemblage. 
The powër of the courts to prevent their process and proeeedings frbm 
being perverted to instruments of oppression and injustice would sufl&ce 
for any such purpose. ' ' 

The casé of Oscanyan v. Arm Co., 103 U. S. 261, furnishes an illus- 
teation of the inhérent power of the court to prevent an abuse of its àu- 
thority. Thére a Turkish consul, residing in the United States, had 
agteed with a manufactûringcompany to use his influence to induce an 
a^ent of the Turkish govemnient, sent to the United States to purchase 
â^S, to niake a purchase of a large quantity of that company, on con- 
ditîoi; that he should be allowed by the company a percentage on the 
amount of the purchase. The arms being delivered, and the priée 
paid, the company refused to aUow the consul the percentage agreed, 
ftnd he brought an action for thé amount. The circuit court of New 
York, on the Opening statement at the trial, ordered , the case to be 
dismissed, on the ground that the contract of the consul for a commis- 
sion on ptirohases made for his government by its agent . through his 
influence tipon such agent was immoral and illegah The case being 
atppealed t&Jthe suprême court, it was there contended that, under the 
làWs of New' York, the illegality of the contract could not be set up un- 
less pleaded; but the court, not agreeing in that respect as to the laws 
df New York, held that, if it were so', the resuit would not be changed, 
that officiai influence was not a vendible commodity in the community, 
a'nd that, in the interest bf public justice, the court would not sanction 
aii action for the price of the article. Whatever might be the rules of 
jilëading, the court would never allow its records to be soiled by giving 
sanction ' to such an immoral and illégal transaction. So, too, in aU 
(*iniinal proeeedings, the fédéral courts will so exercise their inhérent 
po\^'ers that so far aS it is possible, notwithstanding the forms of proced- 



TDS V. BALL ENQINE CO. 901 

ure prescribed, the rights of the accused will not be impaired, nor the 
ends of justice defeated. The appréhensions, therefore, of one of the 
learned counsel as to the fearful conséquences which may follow in other 
cases if the indictment be sustained in this case in the face of his ob- 
jections, may be considered with composure, and dismissed. 

In this case the objections to some of the grand jurors, that their 
names were not among the list of tax-payers on the last assessment roll 
of their respective counties, is technical only. There is no allégation in 
the plea that the jurors were not in ail respects, as to ability and knowl- 
edge, fuUy qualified for the duties imposedupon them, or that the de- 
fendants were in any respect prejudiced by the absence of their names 
from the assessment roll. In thèse circumsta' ices, the objection must fall 
under the gênerai rule of the fédéral courts, that omissions which do not 
impair any substantial right or préjudice the défense of the accused must 
be disr^arded, unless otherwise required by positive statute. Section 
1025, Rev. St., déclares that "no indictment found and presented by a 
grand jury in any district or circuit or other court of the United States 
shall be deemed insufficient, nor shall the trial, judgment, or other pro- 
ceeding thereon be affected, by reason of any defect or imperfection in 
matter of form only, which shall not tend to the préjudice of the défend- 
ant.» 

In U. S. V. Tuska it was held by Judge Blatchfoed, then district 
judge, now a justice of the suprême court, that where there is no aver- 
ment in a plea in abatement of injury or préjudice to the défendant, ir- 
ïegularities in the finding of an indictment, consisting, among other 
things, of some of the grand jurors not possessing the proper property 
qualification, became matters of mère form, to be disregard ed under the 
above statute. 14 Blatchf. 5. Without accepting this conclusion in 
fuU, the spirit which it expresses undoubtedly governs the action of the 
fédéral courte, that omissions or defects in such cases which do not préj- 
udice the accused shall not avail to set aside an indictment or other pro- 
ceeding. 

The demurrer to the plea is sustained , and the défendants must plead 
to the indictment, and it is so ordered. The same order wiU be entered 
5n ail the cases. 



Idb V. Ball Ensine Co. and others. 

(Circuit Court, 8. D. Illinois. August 17, 1887.) 

Patents fCB Inventioiîs — Suit pob iKPEiNaEMBîrT— Besteainino the Bring- 
ING ov Other Suits. 

I., having brought suit for infringement of a patent, B., one of the défend- 
ants, bef ore answering, flled an intervening pétition, in whicti it was alleged 
that B. had a good défense to the suit; that he was able and compétent to paj- 
any' damages that might be assessed against him; that I. had tljreatened to 
sue purchasers of the défendant for the^same infringement; and praying that 
plaintiS be restrained from bringing such threatened suiîs pendin'g the de- 
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cision in -thîs case; .The petitioniwas also accompanied by affldavits support- 
ing B.'s clflim to a good défense. Held, that the court had the power to make 
the féstraining order prayed fori and that the petitioner was entitled to such 
order, . , 

In Chancery. Upon application of intervening petitioner, Bail En- 
gine Company, for restraining order. 

/. K. Halhck aud Broimi, Wheeler & Brown, for petitioner, Bail Engine 
Co. 

Gross & BroadweU and Offleld & Towle, for complainant, 

Allen, J. On the fifth instant complainant, Albert L. Ide, filed hîa 
bill in this court against the Bail Engine Companj'^ and others, alleging, 
among other things, that on the eighth day of July, A. D. 1884, a pat- 
ent was issu^d to him as inventer of a certain new and useful improve- 
ment in steaoï-engine governors, not known or used by others before his 
said invention; and that on the twenty-fifth of November, A. D. 1884, 
he was awarded a patent for another new and useful improvement in 
steam-engine governors; that thesé two several improvements, described 
in said respective letters patent, are capable of being employed, embod- 
ied, and used in each and every steam-engine governor maiiufactured. 
The bill allèges that the défendants are making and constructing, using, 
and selling large numbers of steam-engine governors, éinbodying the in- 
ventions and devices, and substantially like and upon the plan and prin- 
ciple, and in imitation of the said improvements contained, in said let- 
ters patent ^oissued to complainant; and prays for an account; and that 
défendants be decreed to pay over to complainant ail gains and profita 
realized by them; and also ail other damages suffered by complainant 
from the infrjngement of rights intended to be secured byhis said letters 
patent; and for an injunction perpetually restraining défendants from 
making, using, or vending any steam-engine governors containing the im- 
provements aod inventions secured to complainant by said several let- 
ters patent. 

The Bail Engine Company, one of the défendants, on the sixth in- 
stant, entered,. Its appearance in said cause, and on the same day pre- 
sented a pétition for a temporary restraining order. The pétition is 
sworn to by F. H. Bail, and allèges, in substance, that it will in due 
season file a sufficient and complète answer to complainant's bill, and 
will make known the fact that the petitioner is the licensee of F. H. Bail 
under letters patent issued to the. said Bail No. 358,829, on March 8, 
1887, for improvement in steam-engine governor, and under such au- 
thority is engaged in the manufacture of steam-engines at Erie, Penn- 
sylvania; that it is also the owner of a number of other patents on steam- 
engines; ancj that the engines which it manufactures and sells are made 
under some or ail of the patents it owns or is licensed under. The pé- 
tition furthér states that the answer will expressly deny that any of the 
engines it has made or sold embody any of the inventions described and 
claimed in the patents named in said bill of com plaint. The said answer 
will also allège, according to the pétition, that letters patent No. 301,720, 
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iiamed in saîd bill of complaint, is void by reason of the invention 
tberein described and claimed having been made and used prior to the 
alleged invention by the said Ide, and that the said answer will give 
names of persons and their résidence who made and used the said in- 
vention before the said Ide claims to hâve invented it. The pétition 
further states that tlie said complainant, Ide, has threatened and is 
threatening to sue the purchasers of defendant's engines on the patents 
on which suit has been brought against the défendant. A threatening 
circular issued by Ide is made a part of the pétition. The pétition fur- 
ther représenta that the making of such threc^ts, and the bringing of 
such suits against the vendees of petitioner, wiU work irréparable injury 
to it; that it is entirely able and compétent to pay any and ail sums of 
money that may be as^esSed against it by the court for having infringed 
àny good and valid patent named in said bill of complaint; and con- 
cludes by praying that the complainant, having elected to bring his suit 
agàiiïst petitioner, the patentée, and others engaged in the manufacture, 
shoilld be estopped and restrained from bringing suits at law or equity 
against the purchasers or vendees of any engine or engine-govemor made 
by petitioner, during the pendency of this suit, until the questions to 
be at issue in this court and suit are determined. 

The pétition is supplemented by affidavits from a number of able and 
distinguished mechanical and civÙ engineers, stating, in substance, that 
the afSants are familiar with, the letters patent issued to Ide in 1884, as 
well as the patent issued to F. H. Bail, No. 358,829, in 1887, and fully 
understand the inventions respectively set forth; that the Bail invention 
is an entirely différent thing from the Ide invention, and is for a différ- 
ent purpose; and that the devices shown in the Bail patent do not and 
could not perform the functions of the devices shôwn in the Ide patent, 
and vice versa. 

Complainant has not thought proper, upon the pending motion, to in- 
troduce any évidence, in the form of afSdavits or otherwise, tending to 
show that the Bail patent infringes upon what was covered or secured to 
him by his letters patent of the eighth of July and the twenty-fifth of 
November, 1884, but insista that there is no power authorizing the court 
to restrain him from bringing suits on his patent against any one, and 
as many as he chooses at the same time, before that patent is adjudged 
to be in valid; that the granting of the letters patent cover the right to 
sue ail or any, whether manufacturers, their vendees or users, who in- 
fringe. 

With the prima fade case established on complainaut's behalf by his 
several letters patent issued in 1884, alone and unaided, it is insisted 
that, notwithstandin* this prima /acie case has been successfuUy met and 
overcome by the évidence supplementing the pétition, yet the court is 
powerless hora temporarily restraining the bringing a multiplicity of 
suits, which might resuit in irréparable injury to the petitioner, pending 
the suit involving the validity of the Ide patent. I cannot assent to this 
view. If the Ide patent is valid, and the Bail patent infringes upon the 
rights secured to complainant, that fact can be determined at an early 
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day by complainant's prompt prosecution of his pending suit agaînst the 
défendants. If some inconvenience or injury to complainant is caused 
in the mean time by the user of goods in the manufacture of which his 
patent was infringed , it is better that he submit than that the courts be 
fiooded with suits against the users. Public policy would seem to favor 
the rule that litigation for the purpose of ascertaining and sustaining the 
validity of a patent should be between the patentée and alleged infring- 
ing manufacturera. A doubt has been expressed upon the argument as 
to the authority pf the court under the pleadings to issue the order asked, 
no answer being on file, nor cross-bill for affirmative relief interposed. 
While hesitating, I hâve cqncluded that the application should be dis- 
posed of oû its merits. The complainant has invoked the chancery ju- 
risdiction, and the petitioning défendant, without référence to the mère 
form of its pleading, in view pf the record before me, seems entitled to. 
the order prayed for in the pétition; and, to the extent of restraining 
complainant, from prosecuting suits against the purchasers or users of the 
Ba^lengine patent until the pending litigation involving the validity of 
the several patents terminâtes, the order will be granted. 



Celluloïd Manuf'g Co. v. American Zylonite Co. and others. 

(Oircmf Court, D, Massachusetts. September 7, 1887.) 

1. Patents poe Invention — Patentable Koveltt — Impeovbd Pkocess fob 

MAKING CBtLTOOID. 

In an action for the infringement of letters patent issued to John W. Hyatt, 
February 5, 1878, for an "improvement in the manufacture of sheets of cellu- 
loïd and other plastic compositions, " the spécifications and clàims describing 
the invention as relating to an apparatus and process coiisisting in piling a 
number of rough sheets of celluloïd upon a grooved plate in a chase or mould; 
subjecting the celluloïd to beat and great pressure, by which it is solidified 
into a single compact, rectangular slab, and portions of it are forced into the 
grooves; then cooling it, so that it shrinks, and those portions operate as 
clatches to hold the slab flrmly in place; then planing the slab into sheets; 
and finally stretching thèse sheets upon a frame to prevent their wrinkling or 
■warping while drying: held, that the process and apparatus was a patentable 
novelty. 

2. Samk— Infringement. 

Letters patent issued February 5, 1878, to John W. Hyatt, for an improve- 
ment in the manufacture of celluloïd and other plastic compositions, describ- 
ing in the apparatus the plate for retaining the plastic composition in place, 
provided on its upper surface with grooves, apertures, or indentations, upon 
which the material in shrinking can exert tension, held infringed by defend- 
ant's device employing an iron plate perforated by holes with screw threads, 
with plugs of zylonite screwed in, and dépressions left around the heads of 
the plugs, into which portions of the celluloïd are pressed and welded to the 
zylonite plugs, and pressed into the apertures around the heads of the plugs. 

8. S AME. 

Letters patent issued February 5, 1878, to John W. Hyatt, for an improve- 
ment in the manufacture of celluloïd and other plastic composition, the pro- 
cess consisting of subjecting the slab of celluloïd to pressure, theu heating 
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the mass from below, then applying the beat above, Tield infringed by defend- 
ant's procesa, in wbich the beat is flrst applied from above and aiterward;^ 
from below. 

This was a bill in equity for the infringement of letters patent issued 
to John W. Hyatt, February 5, 1878, for an "improvement in the man-» 
ufacture of sheets of celluloid and other plastic compositions." The 
material parts of the spécification were as follows: 

"The invention relates to an improved apparatus, and process for tlie man- 
ufacture of sheets of plastic composition, and in the présent instance is ap- 
plied to the article known as ' celluloïd.' Heretofore the great obstacle to suc- 
cessfully plàning or reducing plastic or pliable material to sheets, by securing 
it upon a surface and then feeding it to a flxed cutting-edge, has been that 
the material was apt to rise from the surface supporting it and ride up the 
knife, thus cutting the material irregularly, or arresting the opération. 
Hence, to hold the slabof material flrmlyuponthesurfacesustaining it, pend- 
ing the opération of shaving or planing it into stri'ps, ha's been esteemed a 
great desideratum, and is one of the objects effected by the mechanism and 
process hereinàfter set forth. 

"The objects of the invention are accomplished by causing thé union in a 
single slab of a number of sheets or pièces of celluloid, this being effected by 
mëans of pressure and beat, which contemporanéously amalgamate the sheets 
info a slab, and also force portions of the under side thereof into channels or 
ihclined groovés, in the surface upon which the slab rests, which grooves are 
80 arranged that, upon the hardening and sbrinking of the material, the por- 
tions thereof in the groovés operate as a séries of hooks or clutches to retain 
the slab in place, after which the plate supporting the slab is placed upon a 
machine for planing, whereby the material is shaved or planed ofE in sheets 
or pièces of any desired thickness, according to the capacity of the machine; 
the sheets being subsequently dried in open f rames, whereby theyacquireana 
retain formation. 

"Unseasoned celluloid, \s>hen heated above 150" (one hundred and fifty de- 
grees) Fahrenheit, becomes plastic, and can be easily manipulated so long as 
it is warm, but becoming cool it hardens, and, while losing its calorie, has a 
slight tendency to shrink. 

"In the accompanying drawingSj A represents a plate having a tongue, a, 
along its edge, and nozzles, d and e, intended, respectively, to be connected, 
when required, with pipes supplying steam or water. The plate. A, is hol- 
low, for the purpose of receiving either steam or water, as eireumstances de- 
mand, and is provided near its edge with suitable bolt-holes, /, to afford a 
means of securing the chases hereinàfter mentioned. The central portions of 
the upper surface of the plate. A, are occupied by a slightly raised boss, B, 
the entire upper surface of which is covered by thç grooves, D, and the inter- 
mediate ridges or élévations, i. The grooves, D* upon one side of the ver- 
tical-longitudinal center of the boss, incline inward and downward toward 
the vertical, central-longitudinal plane of the plate, A, and upon the other 
side of said center incline in a similar manner towards said plane. 

"The purpose of this construction is hereinàfter set forth, and may be ef- 
fected, thoiigh not so satisfactorily, by means of apertures of any desired 
form which hâve an inclination downward towards the said plane, the aper- 
tures, or certain thereof, on opposite sides of the said center of the plate hav- 
ing similar inclinations towards the said central plarie.' 

" The edges of the plate. A, above the boss, B, are level, for the purpose of 
receiving the side and end chases, E, which are hollow, and provided with 
suitable inlera ând outlets for steam, or other suitable raeans of heating, or 
water, or othermeans of cooling; or they may be provided with apertures lead- 
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iîig iiito theîrcavitîes, wliich <?an be placed over apertures in tlie plate. A, and 
the supply of heating or cooling agent thus derived. The screws, x'", are 
jirovided at the end of the chases for the purpose of opening the ehases after 
the sjab has been formed. Thèse chases are flrmly seçured in a vertical posi- 
,tion, and in a steam-tight nianner, about the boss, B, forming a rectangular 
inclosurè, open above, the walla and bottom of which can be heated or cooled, 
as desired. The plate, A, with the chases, E, is placed upon the platen, F, 
of a hydraulic press, a non-conducting surface. H, preferably composed of a 
sheet of métal superposed upon a sheet of paper, being interposed between the 
lower surface of the plate^ A, and the upper portion of the platen, F. The 
plate, A, is secured upon the platen, F, by means of the brackets, l, that ex- 
tend over the tongues, a, on each; aide of the plate. The platen resta upon 
two upward-acting hydraulic rams, I, operated by the hydraulic cylinders, L, 
which are placed upon the base, M, of the press, in such position as to sustain 
the platen, F, horizontally. Upon the under surface of the top of the press, 
and separated therefrom byasheetof non-conducting material, is flrmly se- 
cured the dépendent platen, T, of such dimensions as to nicely, but not in an 
air-tight maaner, fiU the inclosure between the chases, E. This platen, T, 
is also made hollow, and provided with suitable means for supplying its cav- 
ity with either steam or water, or other heating or chilling agents. 

"The opération is as foUows: ; The requisite number pf sheets of celluloid 
are superposed, one, above the other, upon the boss, B, which is placed ex- 
actly bèltfw the platen, T,: the ohases being in place, and there secured by the 
frame, V»;and its clamp-'screws. Hydraulic pressureils now communic^ted 
to the rams, 1,1 which elevate the platen, F, plate, A, choses, E. and mate- 
rial therein, wntil the dépendent platen, T, enters the. spaqe between the 
chases, compressing: the material between its lo^er surface and the upper 
surface of thé boss, B, which pressure is eontinued u,ntil equaling two hun- 
dred and flîty i(250).pounds, more op less, to the square inch, which pressure 
is mainliainedi throughout the entire .opération. Itis plain, however.that 
the degree oï pressure must be varied to suit the nature of the materijil to be 
aflected through its action. The , requisite pressure being reached, the heat- 
ing agent is next admitted jintothe cavity in the plate. A, until it is properly 
afCected. iJfTow, as this beat is çopimunicated from beiow, the lower stratuui 
of the celluloid upon the boss is flrst heated and solidifled, which expels the 
air from thP bottom upward through the material, andthro.ugh the spacesbe- 
tweenthe edges gf the material.anwj the faces of the choses. Meantime, un- 
der theactioniof the beat, the lower surface of the celluloid has become plas- 
tic, and, the pressure being contjmiçd, the parts thereof above the same are 
graduallyforçediinto and completeiy iill the grooves, D.. The pressure and 
beat are maintained untij, the airiis thoroughly expeiled from the material, 
When the, heating agent is gradflally introduced into the cavity in the dé- 
pendent i^teijH,'T, now in contact with the celluloid, vvhich, under the opér- 
ation of the r beat 'thus bejng su^plied, becomes plastic, and under the pres- 
sure is solidifled into a single compact slab. The pressure being still sus- 
tained, the: next jstep is to flll the plate. A, chases, and platen, T, with water 
or other suitablei cooling agents whiçh fprthwith chills the celluloid, where- 
,upon it hardens iin place, any lateraj shrinkage being preventedby the pres- 
sure, while the plate and platen, being placed upon non-conducting material, 
are not affeqted by the température of the adjacent surfaces. The chases are 
aow removed/and the material, isfound in a homogeneous slab secured 
upon the boss, B. Being exposed ta the air, the celluloid ^hrinks somewhat, 
which causes the portion thereof which has been forced into the inolined 
grooves to operate as clutches or hooks, grasping the métal with immense 
power, and holding the slab flrmly by a tension towards the center against 
any movement or force, either latéral or upward. 
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" Thus is the primé object of the inTention accomplished, It is plain, how- 
ever, tliat pièces of scrap celluloïd "of other forra than shtiets may be placed 
upon the boss, and compresséd into a slab, and similarly attached to the plate, 
suitable solvents, such as spirits cl caraphor, being mingled with the frag- 
ments to expedite the reunion and improve the resuit bf the opération. It 
is also plain that the above mechanism niay be effectively used to secure va- 
rions substances that become fluid or plastic under thé action of beat upon a 
surface, preparatory to further manipulation. 

"The apparatus next involved relates more immediately to the planing or 
shaving the material into sheeta. This mechanism consists of a f rame of any 
desired strength and construction, provided with a traveling bed-plàte. A', 
held in place by brackets or other suitable means, and operated by means of a 
traveling screw, or any other means which will give the bed-plate, A', a re- 
ciprocatmg movement. 

"The opération of planing is eflected simply by securing the plate. A, car- 
rying the slab of celluloid, upôn the bed-plate, A', and causing the latter to 
move, thereby bringing the material secured upon the plate. A, in contact with 
the edge of the plane, which is depressed as desired, according to the thick- 
ness of the sheet to be removed from the slab. It-is obvions that after ohe of 
the slabs has bëen shaved off, leaving only a thin film of celluloid upon the 
plate, a second slab may be secured thereon by means of collodion, cernent, or 
other suitable solvents, that will causé the slab to unité homogeneously with 
the film remaining upon the plate, when the slab thus attached may be manip- 
ulated the same as though secured upon the plate in tlie manner flrst-above 
detailed. The sheet of celluloid is now placed in the frame, Z", so that its 
edges are between the two sections, X", thereof, which are clamped together 
by means of the bolts, z", and nuts, x", holding the material securely within 
the frame, where it is permitted to dry, during which opération it shrinks 
slightly, which draws it tant and straight aeross the frame, so that it hardens 
into a flat, snaooth sheet, after which it may be removed from the frame, be- 
ing now flnishéd. The plate. A, may be grooved laterally or otherwise, and 
bars of wood secured in the grooves so as to be flush with, or slightly above, 
the surface of the plate, and the slab formed upon this formation. The pur- 
pose of retaining the slab in position may be effected, aJso, by vertical aper- 
tures in the plate, or, in fact, apertures or élévations of any order, in or upon 
or about which the plastic composition can be forcéd, and there permitted to 
harden, the essence of this élément Of the invention being to aflBx a plate of 
plastic composition upon a plate immovably, by eombined beat and pressure 
and subséquent cooling. Obviously, the plate. A, may be utilized, even if it 
be solid and not hollow, since the material may be made plastic before being 
put thereon, when it can be crowded into the grooves; or it may be crowded 
therein by great pressure. 

"What I daim as my invention, and désire to secure by letters patent, is — 
(1) A slab of material secured upon a surface, through the opération of the 
power it exerts in shrinking, acting upon two or more élévations or dépres- 
sions on or in the surface on which the slab is placed, substantially as set 
forth." "(3) A plate for retaining plastic composition in place, provided on 
its upper surface with apertures or indentations, upon which the material in 
shrinking can exert tension, substantially as set forth. (4) A plate for re- 
taining plastic composition, provided with apertures or grooves inclining to- 
wards the longitudinal central plane of the plate, substantially as set forth." 
"(6) A hollow plate or table, provided with means of receiving a heating and 
cooling agent, and having its surface grooved, indented, or corrugated, sub- 
stantially as set forth, and for the purpose specilied." "(20) The process of 
solidifying pièces of composition, which consists in subjecting them to pres- 
sure, then héating the mass from below, then applying beat above; the près- 
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sure being sustaîned pending the heating opérations, as and for the purpose 
speeifled. (21) The proeess of solidifyjng pièces of composition, which eon- 
sists in subjecting them to pressure, then lieating tlie mass from below, then 
heating it from above, then cooling it while still under pressure, substantially 
as set forth." "(23) The proeess of simultaneously consolidating several 
pièces of composition and afflxing the slab thus formed to a plate, which con- 
sists in rendering it plastic while under pressure, whereby a portion of it is 
forced into suitably-shaped apertiires in the plate, which portion is hardened 
while therein, substantially as specified. " " (28) The within described proeess 
of making sheets of plastic composition, which consists — First, in forming and 
causing the adhésion of a slab of the composition to a plate; second, subject- 
ing such sla^ to the opération of a plane, to reduce it to sheets; and, third, 
drying thè sheets thus produced in a f rame, substantially as set forth. " " (30) 
A slab of plastic composition, flxed upon a bed or plate, by the means sub- 
stantially as herein speeifled, for the purpose of enabling the division or plan- 
ing of the slab, substantially as set fofth. (31) A plate carrying a slab of 
plastic composition, aflSxçd thereon by means of beat and pressure, substan- 
tially as set fbj;th, ^nd for the purposeï specified." , . 

The other facts of the oase, so far as they are necessary to the under- 
standiiig of thè décision, are stated in the opinion. 

William D. Shipman, Frederick H. Betts, Eowland Ooz, and Warner & 
Brandeis, for plaintifif. 

Benjamiii F. Thurston, Horace M. Ruggles, and Edmn M. Fdt, for de- 
fendants. 

Befote Gray, Justice, and Colt, J. 

Gbay, Justice. Pyroxyline, otherwîse called nitro-cellulose, or gun- 
cotton, is made by subjecting a flbrous material, such as paper or cotton 
rags, to the action of nitric and sulphuric acids. Ceiluloid, or zylonite, 
is made by combining pyroxyline with a solvent of camphor and alcohol, 
and passing the compound through heated rollers into the form of rough 
sheets or slabs. The évidence clearly establishes that, in the state of 
science and knowledge before the experiments and discovery of Hyatt, 
no one had been able to form a massive rectangular slab or block of cel- 
luloïd; ahd that the attempt to form such a slab or block was attended 
with very great danger, on account of the explosive éharacter of the ma- 
terial. 

The improvement of Hyatt, as described in his spécification, consists 
in piling a number of rough sheets of ceUuloid upon a grooved plate in 
a chase or mould; subjecting the ceUuloid to beat and great pressure, 
by which it is solidified into a single, compact, rectangular slab, and 
portions of it are forced into the grooves; then cooling it, so that it 
shrinks, and fhpse portions operàte as clutehes to hold the slab firmly in 
place; then planing the slabs into sheets; and finally stretching thèse 
sheets upon a frame to prevent their wrinkling or warping while drying. 

Notwithstanding some phrases, which, taken by themselves, might 
admit of a broader construction, it is qui te clear, upon a view of the 
whole spécification, that the apparatus and proeess patented are limited 
to the ihanufacture of ceUuloid and those kindred compositions, the 
base of which is. pyroxyline; which under the influence of heat become 



celluloïd MANDF'q CO. V. AMERICAN ZYLONITE CO. S09 

plastic, and càn ba pressed into new shapés, without being redûced to g, 
liquid; whicli shrink in cooling; and which can be plahed into sheets, 
but which are with difficulty héïâ in place to be planed. A few qup- 
tations from the spécification' will put this beyond doubt. The specifr 
cation begins with the statement that "the invention relates to an im- 
proved apparatus and process for the manufacture of sheets of plastic 
composition, and in the présent instance is applied to the material kno^^'n 
as celluloïd. " It presently afterwards déclares that " the objects of the 
invention are accomplished by causing the union in a single. slab, of a 
number of sheets or pièces of celluloïd." It emphasizes the fact tfeat 
"unseasoned celluloïd, when heated above 150 deg. FahrenheitybeCoiaes 
plastic, and can easily be manipulated so long as it is warm, but beçQBir 
ing cool it hardens, and, while losing its calorie, has a slight tendeacy 
to shrinki" In describing the opération, the spécification statesithat, in 
the first place, "the requisite number of sheets of celluloïd are supç^r 
posed, one above the other;'Hhat, onapplying the beat from below;'î|he 
lower stratum of the celluloïd" is first heated andsolidified,and "thelOTiyBf 
surface of the celluloïd " becomes plastic; that "the celluloïd," upon af^r- 
wards applying the beat from above, "becomes plastic; and under ;^ 
pressure is solidified into a single compact slab;" that the subsequent,c^*j4: 
ing "chills the celluloïd, whereupon it hardens in place;" and that on;J}<9- 
ing exposed to the air, "the celluloïd shripks somewhat." It further 
states that the opération of planing is effected by securing "the plate eai;fy- 
ing the slab of celluloïd" upon the bed-plate , aud causing the latter to mçve 
60 as to bririg " the material secured upon the plate " against the edge of ,tbe 
plane; and, lastly, that "the sheet of celluloïd" is placed upon the drying- 
frame. And each of the claims, altbough it does not mention celluloïd 
by name, but uses the gênerai term "material" or "plastic composition,!' 
yet, by the words "substantially as set forth," or "for the purpose sp^ci- 
fied," refers to the description in the spécification, and is limited accord- 
ingly. , ,, 

It is equally clear that the spécification arid claims are limited to an 
apparatus and process in which the pla.te, on which the slab of celluloïd 
restSjhas grooves or dépressions into which portions of the ceUuloid may 
be forced, and which may thereby aid in holding down the slab, as it 
shrinka in cooling, and while it is subjected to the action of the plaoe. 
The spécification, at the outset, states that a principal object of the in- 
vention is "to hold the slab of material firmly upon the surface ;Sustain- 
ing it, pending the opération of shaving or planing it into strips;" ànd 
that this object is accomplished "by causing the union in a single siab 
of a number of sheets or pièces of ceUuloid^ this being effected by mç^ns 
of pressure and beat, which contemporaneously amalgamate the sheets 
into a slab, and also force portions of the under side thereof into chan- 
nds or inclined grooves, in the surface upon which the slab rests, which 
grooves are so arranged that, upon the hardening and shrinking of the 
material, the portions thereof in the grooves operate as a séries of hooks 
or crutches to retain the slab in place." It first describes an apparçitus 
for doing this, in which the middle of the upper surface of the plate.js 
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a slightly mised bossjwliolly côvered with grooves and intermediate 
ridges or élévations, and the grooves on either side of the central, ver- 
tical, longitudinal plane of whicb iricliiie inward and downward towards 
that plane; and it afterwards, near thé end of the descriptive part, adds 
that "thd purpose of retaining the slàb in position mayte effected,also, 
by vertical apertures in the plate, or, in fact, apertures or élévations of 
any order, in or upon or about wbich the plastic composition can be 
forced, and there permitted to harden, the essence of this élément of the 
invention being to affix a plate [slab?] of plastic composition upon a 
plate immovably, by combined beat and pressure and subséquent cool- 
ing." The claims are equally limited, either by express mention of the 
grooves, dépressions, or apeittures in the plate, or by référence to the 
previous description.' < 

- The patent, so construed, sets forth a new and useful invention. It 
deseribes a'process^by which a maas of crude celluloïd may be held down 
finuly upon a plate, taking adyantag& of the tendeiicy of the mass to 
shrink, while cooling, to assiat Ja< holding it down ; then heated gradu- 
ally and uh'der great pressure, so as io <expel ail air ànd gas, and after- 
wards eooled;, aad, before it bas become qui te cold and hard, planed or 
eut into sheets: and those sheets then stretched ùpon a frame so that 
they may diy snjoothly. AU processes previously known wère not only 
attéûded with great ^ danger, but left ^he material more or less spongy 
^md porôiiB, ànd therefore not fitto beiused for so many purposes. Hy- 
att, by the proisess described in hib patent, was the first to produee a 
large, hàrdj toughjèiéompaet, homogèBeous slab, more durable, suscept- 
ible of a 'bette* poiish, and capable of a greater variety of uses. The 
Jresult is a néw prdduct, dififering fïoin àny known before, not merely in 
'denrée of usefulàesB and excellence,' butin kind, having new properties 
-«ndîtises; and, aécôrding to ail the authorities, a process producing such 
"à ïesult is the proper subject of a patent, although some or even ail of 
the parts of the machinery or apparatus used are not new. Corning v. 
fJ^#>'aé^; iSiftoW'. ^26â,'267; Smith v. Dental Vtdcanite Co., 93 U. S. 486, 
'(4i94ir Gockrane v^Demer, 94 U.,S. 780,: 788; TÛghmaii v. Proctor, 102 
P; 8. 70r; 722^^26; EaUroad v. Tmek Co., 110 U. S; 490, 494, 496, 
>i Sup. et. Rep. 220? fmaenmim- Gq. y. Jlfaits, 122 U. S. 413, 428, 7 
•âup. et. Repv 1804; Canningtm V. Nuttall, L. R. 5 H. i. 205; Smith v. 
■^(Shldk, 9 Qtm:. S-ip, et. é&. : -V:!' 

■fiiThé holding the crude mass ofcêlluloid down fimilyupon agrooved, 
lïûâfiiCHted, Or petforated plate, the heàting and cooling it under pressure, 
•■tim cnttifigitj' while still waria and plastic, into sheets, and the stretch- 
iag'of those sheets 'On a frame so as to dry smoothly, are successive 
'Btepsi in one process, the purpose- and effect of which are to produce 
■sfeeëts ôf celluloid Of a size and qua/lity not before obtàinable. The case 
■ieÛïUs distingnishèâ îiomManufaduiingCo. v. Manufactimng Oo,, 114 
U"i S. 523, S'Sup.'iCt. Eep. 1007, cited for the défendants, and the cases 
there referred to. 

Hyatt's patent being for a process, the modifications in some particu- 
lars of the apparatus used by the défendants are unimportant. Although 
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the dfe'féndànts hâve not . inade sudi grooves iri the irorl plate on which 
the skb ofcelluloid rests, as aie speeifically described in the patent ôf 
Hyatt, they hâve used ; ain ; iron plate pérforated by holes with iBcrew 
threads, with plugs of zylonite screwed into those holès, and dépressions 
left aroTind the heads of those ;plugs, into which. portions of the slab df 
celluloïd are pressed. The J)ressure not only welds the slab of cellulaid 
to the celluloid plugs, but it forces portions of jt into the apertures around 
the heads of the plugs. The évidence leaves no doubt but that the de* 
fendants intended and expected by this contrivance to take advantage 
of the tension of the celluloid while cooling and shrinking, and that they 
accomplished that resuit. ; 

The facts that the défendants apply the beat first from above andaft- 
erwards from below, while the plaintiff applies the feëat first from beloW 
and afterwards from above^'and that the sides of the défendants! phase 
or mould ai;e not, like thoseï of the plaintiff's, made hOllow Ibr the pur- 
pose of containing steam, do not constitute any substantial différence in 
the procésa usédby both parties. The case in thiS respect falls within 
the'principle of th^ décisions of the suprême court in TOgfemon v.Ptoci/pr, 
102 U. S. 707, 780, and of this court in Maxime Oo.y. îVajwe, !& Eed. 

Deciee for the plaintaff. 1 i . : : 



: :\ s ; Emerson, Smith &Co., Limited, «.LiPîPEET. 

iOvreuit Gouft, W.I>,Pennsylmnia.'k.VigvatVi,\'ëSi'l.)-. 

PàtMNTS *ÔB IKVENTIONS-^Efi'ÈCT OF FoKBtQK PATESfT. ' 'js 

' ; TJpon application màdç !M4y 31, l;871,:le:tter9 patent of tjie Uaited Sl«tës, for 

: , a^ jt^venljo^' '"^^'^^^ranted Qp Eebruary 6, 1,8734, On October 13, 1^71, the.jij- 

Véntbr caùsfed àpplicâlio'ii to to tnâdè in Eilfflaild for ïetters pàteût foj''tl«e 

same'iii'^ëtttiôn.and'àprôvisionéil speciflcatiOti?WSB taen filed. Purauwnt'to 

thiis applîbation, Jetter» pateit of Qreat Britaia for said invention ■w;e,re ;se?ited 

April S, 1873, and dated Qctober 13, 1871. The «omplete spécification for tn'e 

Énglish patent was 'Ôled April 12, 1873, the same hiving been siihsctt'bwi 

Maî<A 33, 1873. jyeW.'thattlie invention was not "fliiitpatented;;0T<!«nsedtD 

, .-; be, pat9i|téd, " in England, within tbe jneaning of the twenty-fifthfjs^ctj^B.of 

, the aot of July 8, i870i, and that the life of the United States patentl^fts' hdt 

abïidgedby the antédàtihgôf ihôforeign patent' ' '';-!'' 

• In Eqiiity.' Sur plea. •,,;.; 

Fm. I-.Piej'ce, for oomplainants. .. ■ . 

BafcewcJZdfc Sons, for défendant. 

AcHESoN, J. The plea goes to the right of the complaînant to main- 
tain its bill as to oneof the patents sued on, vi?. , Ïetters pateat to James 
E. Emerson, No. 123,466; the allégation being that prior tothe grant- 
ing thereof the invention, therein described and claimed had beeu pat- 
ented, or caused to be patented, by said Emerson in Great Britain, and 
that this foreign patent; and hence also the patent in suit, had expired 
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on'October 12; 1885, before thesuitwas brought. The twenty-fiflh sec- 
tion of the act of congress of July 8, 1870, (under which the patent sued 
on wasSssued,) provides 'fthat no person shall; be debarred from receiv- 
ing a pateijt for his invention or discovery, nor shall any patent be de- 
claiisd invàlid, by reason of its having been first patented, or caused to 
be p'ateiited, in a foreign country: provided, * * * that the patent 
shall expire at the same time. with the foreign patent, or, if there be 
more thàn! oûe, at the same time with the oné having the shortest term; 

t ,AÂt thê hearing of the plea the foUowing recited facts were admittéd or 
shown, viz.: On May 31, 1871, James E. Emerson made application 
iSi,-the United States for letters patent for an improvement in saws, and 
in pnrauaïioe of this application letters patent of the United States No. 
12S,4&6', for said invention, weïè grantedto Emerson i où February 6, 
1872j ÎFop'ilhe full term of 17 yeàrs, ■. lOn October'12, 1871, Joseph El- 
licott Holmes, as agent for Emerson, made application, in England for 
letters patent for said invention,- afid then filed in ^the dffice of the com- 
missioneïs'Of pàterits forGreat Britain a provisional spécification. Par- 
STialitto'thjs application, letters patent-of Great Britain fôr said inven- 
tion were granted to Holmes, and sealed April 3, 1872, and dated Oetb- 
ber 12, 1871. The complète spécification for the English patent was 
filed April 12, 1872, the same having been subscribed by the patentée 
on March 22, 1872. 

The act which then regulated the granting of letters patent for inven- 
tions in Great Britain is that of July 1, 1852, (15 & 16 Vict. c. 83; 
91 British St.- at Laî^e, 597.) Referring to this act, it will be found that 
by its provisions th^ applicant for letters patent for an invention may 
file with hik pétition either a "provisional spécification," î. «., one sim- 
ply "describing the nature of the said invention," or a, "complète speci- 
■fication." If a complète spécification is filed, the invention is not only 
pirbtected for the term ot; six pipnths from the date of application, but 
during that period the applicant isclothed with the "lijie powers, rights, 
àiïd privilèges" as if letter's patent had already issued. But, where » 
provisional spécification is filed, it is to be referred to the law oflâcer: 
"wfao, if satisfied, wiË give a certificate of allowance to be filed in the 
'dffièe of thecommissioners ofpatents; whereupon, for the said term of six 
"months, "provisional protection" is secured to the applicant, i. e., dur- 
ing that term the invention may be "used and published, without préj- 
udice to any letters patent to be granted for the same.". Within six 
months after application, upon the warrant of the law ofiicer, the letters 
patent are to be granted; and they may be sealed and bear date as of the 
day of the actual sealing thereof, or of any other day between the day 
ôï application ànd the day of'suish sealing; "provided always that, save 
whére siich letters patent are granted for any invention in respect whereof 
Hà;''6ompletB spécification bas been depOSited upon thd application for the 
"èâmè undet this aCt, no proceeding àt law or in equity shall be had upon 
■*Sàch' ietters patéht in respect of any infringement committed before the 
•feW were actually' granted." Id. 413, § XXIV. 
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The question now to be determined is whether before tbe granting to 
Emerson, oh February 6, 1872, of letters patent of the United States, 
the Emerson invention had been patented in Great Britain, witbin the 
meaning of the twenty-fifth section of the act of 1870. I hâve no hési- 
tation in holding that the invention had not been so patented. No opin- 
ion need be expressed as to the eflfect on the life of a United States pat- 
ent of the previous filing in a foreign country of a complète spécification, 
■whiçb) though in advance of the grant of the foreign patent, yet confers 
upon theapplicant the likerights as if letters patent, had actually issued. 
The court is not dealing with such a case. The filing of the provisional 
spécification on October 12, 1871, had merely temporarily secured to 
Holmes "provisional protection," within the narrow limits of saving any 
letters patent to be thereafter grauted from préjudice, by reason of the 
iiitèrin'ediate use and publication of the invention. Clearly, before the 
actual sealijjg of the English patent, on April 3, 1872, Holmes was not 
invested with any of the powere, rights, or privilèges of a patentée. Nor 
is it a matter of any moment that the English patent was dated as of 
Oçtober 12, 1871. Tliat date was an arbitrary one. It gave to the in- 
styuniént no rétrospective opération. Much less, then, is the life of the 
United States patent issued before the sealing of thé foreign patent to 
be abridged by the antedating of the latter. Tdegra/ph Co. v. Telegram 
Cb., 23 Fed: Rep. 340, 343. 

In none of the cases relied on as sustaining the plea was the question 
hère raised, passed on; nor do I find any décision inconsistent with the 
conclusion the court bas reached.' On the other hand, that conclusion 
perfectly accords with what Mr. Justice SiBONa said in SniiA v. Goodyear 
Dental Vidcanite Co., 93 U. S. 498, viz.: 

" Of the Eînglish patent of Charles Goodyear, it is enough to say that, though 
the provisional spécification was flled March 14, 1855, the complète spécifica- 
tion was not until the eleventh of September f ollowing. It was therefore on 
the làst-méntioned date that the invention was patented." 

The plea is overruled. 



ToE^FEB V. GoBTz aud another, 
(Oireuit Court, JT. D. lUinoia. July 5. 1887.) 

1. Patents fob Inventions— Malt-Kiln — Infkingbment. 

Letters patent granted April 27, 1880, to WenzelToepfer, for a "malt-kiln," 
held not to be infringed by a device for tilting the sections of the floor of a 
malt-kiln by means of around tilting-rod or rock-shaft, passed through the sec- 
tions to be tilted; the patentée having limited hisclaim to a square or polyg- 
onal rock-shaft passing tbrough square holes in the journals. 

2. Sams,. 

A clàim in the above patent for a locking device to fasten the levers used 
'for tilting the floor sections of a malt-kiln, by means of a hook pivoted on 
v.3lF.no.l4— 58 
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one shaft, ^^pd. arrangea to catch pver either of the adjoînîng ones, heMnot 
to be in,fringed by an old and' wéll-kûoWn dôvice of alatch or^in àpplied to 
this pûrpiôse. ^ j , 

Stout & Underwood, for complainant. ' 

Chas. G*. Page, for défendant. ' ' 

Blodqett, J, This is a bill in equity to restrain the alleged infringe- 
ment of a patent granted April 27, 1880, to the complainant, Wenzel 
Tpepfer, for a "maJt-kiln," The portion of the patent in controversy in 
this case relates to certain de vices for constructing, suspending, and 
dumping the floors of malt-kilns; and the device describéd and shown 
consists of the floor ofa malt-kîln, constructed in sections or strips of 
about 12 ihohès in width, and extending the length of the kiln, so that 
e^çh section, can be tipped or turned intô à vertical position, by which 
thé malt upopïtwill be dumped or dropped onto the néxt floor, of into 
& réceptacle i>^low. He calls thèse sections "trays," and tïiéy are made 
of wire gaii?|B or perforated sheet métal, so as to give àniple opportunity 
for the circulation of the warm air throûgh the floors, and the malt rest- 
îng thefeon.'. Thèse ti-ays are constfuctéd by rilaking a Ironie of ooift- 
parativelylightiron strips, about the vrîdth of the intended sections, say 
12 inches, tnfough the middle of whïch is run a rock-sfcaft or tilting- 
rod; and t(pon thjs frame, wiregauze or perforated sheet metâl is stretdhed 
and faStened so a^ to form the floor. The end pièces 6f the frame are 
constructed Tfvithjourri^ls which are intended to rest upôn proper sup- 
ports in t}ië,'eri4s ojf the t'iln; and throùgh this journal 'is a square operi- 
ing of thé pi:bper' sizé to receive the tilting-rod or rock-slbaft, whiçh is 
square, and extends the entire lehgth of the frame, and, if the trays are 
so lohg as to jebuire inte:^mediate support bétween 'the ënds, such sup- 
,port,is fuïpi^l^ed'ïby brackets'restïngupon a cross titabëi' of beam. One 
end of this tilting'rod or rpck-shaft.ektends through t^iSend wall of the 
kiln, and bas a crank attached to it, so that the section can be tipped 
from a horizontal into a vertical position by means Of thié ci?anky and by 
«onnecting the cranksof the adjacent sections together by a rod or link,. 
and by means ofa lever operating. thia.xod or link, ail the sections, or 
so many of them as are so connected, can be thrown from a horizontal 
into a vertical position by a single movement of this lever, whereby the 
contents of the floor- willbe dumped, and by a reverse movement of this 
lever the sections will be brought back to their horizontal position, so as 
to form a contir^uous floor* 

Infringement is charged in regard to the first two claims of the pat- 
ent, which are as follows: ,, 

"(1) In a'Ttialtidrier, a removable tîlting-tray, provided witb journals hav- 
îng bèaririgs in the end walls of the kiln, and on an interinediate bracket or 
bi-ackets, the jpUrJials of the trays having polygonal openinga for the récep- 
tion of a polj^gc)tial tilting-sbaf t, in combination with à corresponding tilting- 
shaft, substaâialiy as and for the purpose specifled. (2) In a malt-drier, the 
•combination of three or more tilting-trays, provided with tilting-shafts hav- 
ing crank-anjos, a coupling bar or rod for Connecting the crank-arms of the 
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tiltihg-shàft», and a locking^hook, pivbted to the central tiltlng-shaft, and 
adapted to fitover eitheroffcheotherHhafts; the wbole arrangea substantially 
as and for the pnrpose specifled." 

The défenses interpôsed are (1) that the patent is void for want of 
novelty; (2) that the défendants do not infringe. 

The proof shows, without dispute, that perfôratedfloorstomalt-kilns, 
so'arranged that the sections or trays could be tilted or tipped in such 
manner as to dump the contents, were old at the time this inventer en- 
tered the ôeld; and it also appears, without dispute, that it was old in 
the art to make the flôors open, either with wire netting or perforated 
iron plates; to allow the free circulation of the heated air through the 
contents ôf the kiln. A perforated malt-kiln floor, so arranged as to 
dump the contents by tilting or tipping, is shown in the patent of No- 
veinber 13, 1866, issued to Joseph Gecman; and on September 15, 
1867, another patent was taken out by Gecman, in which he shows a 
perforated floor in sectioiis or trays, each tray balanced upon a rock-shaft 
so as to bè "susceptible of being tipped or tilted, and thus discharge the 
malt upon the same as desired," and each of thèse supporting rods was 
cranked at one end, so that the trays could be tilted by the opérations 
of such cranks, and thèse cranks were so connected by a link or rod 
that aU the trays could be dumped by one movement of a lever operat- 
ing this rod; and substantially the same arrangement is shown in a pat- 
ent issued to one Rhodeé in January , 1869, and in another patent issued 
to Gecman, diated March 25, 1873. 

The proof also shows that malt-kiins were constructed and operated 
with sonle degree of success under the G«cman patents; and the only 
practical objebtion to the kilns constructed under the Gecman and 
Rhodes patents seems to hâve been the lack of strength in the wire net- 
ting or perforated métal of the trays to carry the requisite load of malt; 
and hence the outer edges of thèse trays would sag or bend, or the trays 
would twist by the opération of dumping. Gecman's patents showed a 
malthMln floor in sections or trays, each section resting upon a rock- 
shaft or tiliing rod cranked at one end, and the cranks so arranged with 
links and levers that the trays could be dumped simultaneously. The 
complainaht by his patent shows and describes a maltrkiln floor made 
in sections or trays like Gecman's, each section having a cranked rock- 
shaft by which it can be dumped; but he constructed his trays by first 
tnaking a frame strong enough to hold the wire netting or perforated irou 
plates whîchformed the surface of the floor, so as to avoid the difliculty 
which had been met in the use of the Gecman trays, and suspended this 
frame în thé kiln by means of journals resting on proper supports in the 
ends of the kilns, and on intermediate brackets, when the length of the 
sections was such as to require intermediate support, and through the 
length of this frame he ran a square rock-shaft or tilting-rod, which 
passed through square holes in the journals; and, this tilting-shaft be- 
ing cranked at one end, the trays could be dumped by means of Con- 
necting rods and levers j the same as was shown in Gecman's floors. 
This feature bf the device is covered by the fifst claim of the patent, 
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which îs for the éombination of this square (or polygonal, as he calls ît 
in the claim) tilting-shaft with his tiilting section. 

The complainant also shows in his drawings and spécifications a means 
for locking the trays, either in thé horizontal or vertical position, by a 
hook pivoted to the central tilting-shaft, and so bent and arranged as to 
catch over the end of either of the other shaftsj and this élément in his 
patent is covered by the second claim. 

The défendants construct a maltrkiln floor in sections or trays, and the 
sections are made in substantially the same manner as those of the com- 
plainant, — that is, by constrncting a frame of light iron about as wide 
as the tray, and upon this frame fastening a sheet of perforated meta! 
to form the surface of the floor, and through this frame longitudinally 
extends a round rod or rock-shaft, the ends of which form the journals 
which rest jn proper supports in, the sides of the kilnj this rod being 
fastened rigidly to the frame with pins or set screws at points where it 
passes through the cross-pieces of the frame, so that the tray is rocked 
or tilted by rocking or turning this shaft. But the défendants do not 
extend their trays or sections the ôntire length of the kiln, and operate 
them by a crank, working on the end of the tray; but they put in their 
floors in sections, each section being of the width of the floor, and com- 
posed of enough trays to reach from side to side of the kiln; and the 
trays ia each section are dumped by mèans of a dépendent lever or crank 
fixed to the under side of the trays, and near the middle of the trays, — 
the cranks of an entire section or séries of trays being connected by a rod 
or link which extends through one side of the kihi, where it is operated 
by a lever, so as to dump ail the trays in a section by one movement. 
Eor practical use, the défendants make their trays about 12 feet long, 
• and place sections composed of their trays end to end, so that a floor 36 
feet long would be made of three sections of trays; and thèse sections are 
supported, except at the end waUs, upon brackets extending upward 
from beams or joists running across the kiln; and they lock their trays 
in the horizontal position by a latch which holds the operating lever in 
a vertical position. The only substantial différence I can see between 
the trays constructed according to the complainant's patent, and those 
made and used by défendants, is that défendants use a round rock- 
shaft where complainant shows a square or polygonal one, and the ends 
of défendants' rock-shaft form the journals upon which the trays turn. 
Complainant fastena his rock-shaft rigidly to the tray by passing it 
, through square holes, while défendants pass theirs through round holes, 
and makeit rigid with the frame of the tray by pins or set-screws. 

If complainant had been the first tomake a tilting-floor in sections or 
trays for a malt-kiln, I should be inclined to consider the changes made 
by the défendants as merely colorable, and the équivalent of the devices 
shown by complainant, — that is, if complainant had properly covered 
his invention by his claim; but the complainant has seen fit, as itseems 
to me, to limit his patent toa: square rock-shaft, which must pass through 
square holes in the journals. He says in his spécifications: "Thèse 
journals I make hollow, with square bearings, for the operating-rods, F, 
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which are also square." And again he says: "To bring about tbis dump- 
ing, I provide square rods, F, with crank arms, J, and pass the rods, F, 
through the journals, E," etc; and, in explaining the utility of bis de- 
vice, çomplainant says: 

"Heretofore it bas been impossible to use very long iron trays, and to op- 
erate them f roni the outside, as it was difflcult to control them, owing to their 
liability to spring and twist. Long wooden trays are open to the same objec- 
tion, and hâve had to be dumped separately by an operative who entered the 
kiln. But by means of my square rods, F, I can apply the dumping force 
equally along the entire length of the trays, and, as there is no keying to be 
done, theré will never be any danger of the parts becoming loose or getting 
out of order." 

And, the claim is for a combination of a tray, the journals of whioh 
bave polygonal opeuings for the réception of a polygonal tilting-sbaft, 
with a corresponding tilting-sbaft,— that is, a square or polygonal tilt- 
ing-sbaft,— rso that I can see no escape from the conclusion that the com- 
plainant bas, by bis spécifications and bis claim, limited bis patent to a 
tilting-tray, operated by a square or polygonal tiltipg-sbaft. It is wbolly 
irrelevant to inquire wbetber cpmplainaiit was obliged to limit bimself 
tp tbis square shaft by the state of the art, or the ruling of the patent- 
office. It is enougb to say that be did so limit bimself by language 
wbicb cannot be misunderstood, and will admit only of this construc- 
tion. 

The défendants use a round tilting-rod in place of tbe square one used 
and described by eoinplainant, and I cannot, therefore, say that défend- 
ants use the combination covered by the first claim of complainant's pat- 
ent. 

It may also be said that Gecman sbowed round tilting-rods in bis 1867 
patent; wbicb, being now common property, tbe défendants bave the 
right to use so long as they perform the same function in défendants' de- 
vice as they did in Gecman's. It is obvious that, in order to enable 
this rock-shaft or tilting-rod as used by Gecman and tbe complainant 
and défendants to operate to turn or tilt tbe tray, it must be so rigidly 
attacbed to the tray as tbat, wben the shaft is tumed, it will turn tbe 
tray, and complainant seems to bave conceived that tbe best, if not tbe 
only, way to do tbis, was to make tbe shaft square, and pass it through 
square openings in the frame of tbe tray; while défendants took the 
old round shaft of Gecman's 1867 patent, and passed it through round 
boles in :th€ frame, and made it rigid to the frame by keys or pins. 
Both were old and well-known modes of œaking a rod or shaft rigid or 
intégral witb a frame which it was to operate or carry; and it may be 
doubtful if, after Gecman had shown the function of a rock-shaft, in con- 
nection witb a section or strip of a floor, for tbe purpose of tilting sucb 
section, there was any invention in either of thèse modes of faste'ning tbe 
shaft to the tray, 

, Tbe first claim of tbis patent does not cover, nor purport or attempt 
to cover, the mode of strengthening the Gecman section, so tbat its edges 
or corners would not sag or bend, as it is said tbe Gecman floors did, but 
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covers the square shaft, in combination with a tray wKîch miist be jour- 
naled in thé end walls of the kiln, and on intermediate brackets, which 
journals must hâve polygonal openings for the réception of a polygonal 
shaft. No claim in the patent covers the mode of reinforcing the wire 
netting or perforated sheet roetal which forms the floor, so that it will 
not bend under the load of malt put upon it, nor the intermediate sup- 
porting bracket; and hencé, if there was any invention involved in the 
construction of this supporting fraine or the bracket, it has been aban- 
doned to the public. 

As to the complainant's second claim, for the loçking device by means 
of the hook pivoted on one shaft, and arranged to catch over either of 
the adjoining ones, it is enough to say that défendants do not use a hook, 
but hâve adopted the old and well-known device of a latch or pin; and, 
while this hook device of complainant may be new, it cannot prevent 
défendants from âdopting the latch any more than a new door catch 
wbuld prevent a man from using the old fashioned latch or pin to fasten 
his door. 

I am therefore of opinion that défendants do not infringe either of the 
claims of this patent, and complainant's bill must be dismissed for want 
ofequity. ' 



BuBDSALi «. CuBEAN and others, 
{Circuit Court, W. D.liUnoù. July 25, 1887.) 

1. Patents ïob Intbntioïîs— Assionment— Reissub— Estoppbl op Patentée 

TO Clam Intalidity. 

Where a patentée has assigned his patent, he is estopped. in an action 
brought against hiiji for infringement by his assignée, from denying the valid- 
ity or reissues of his patent, though such reissues were obtained since the as- 
signée acquired an interest in the patent, and the latter might hâve known 
that they w«re void when he accepted them. 

2. Samb— Pkacticb on Application fob, Rehbaking— New Evedbncb. 

Upon an application for rehearlng^ in a suit for infringement 6'f a patent, 
the invalidity of the patent being reargued in the llght of some additional évi- 
dence as to the State of the art. but ub reason being assigned for failure to 
produce this évidence at the hearing, held, that the évidence would not be 
cousidered. 

Application for Rehearing, Foi* original décision see 20 Fed. Rep. 839. 
Jease Oox and J. N. Jaoett, for défendant. 
TTest (fc jBond, for complainant. 

BlodgSett, J. This is an application for a rehearing. The original 
decree was entered July 16, 1883^' finding that défendants had infringed 
the first, second, third, fifth, sixth, and seventh claims of reissued pat- 
ent No. 8,840, and thé first, second, fifth, sixth, and seventh claims of 
reissued patent No. 8,846. The motion for rehearing is bâsed màinly 
upon the ground that some of the claims in thèse reissued patents, which 
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the court foTarid were infringerl by défendant, were not found in the orig- 
inal patent; and that, thèse reissues having been applied for more than 
two years after the issue of the originals, the new and expanded claims 
were void under the rule in MEifer v. Bridgeport Brass Oo., 104 U. S. 350, 
and Jarnes v. ChmpbeU, Id. 356. The original patents were issued to the 
défendant John J. Curmn, as the inventer of the devices shown in them 
respectively; and the complaiuant, BurdsaU, has, by a séries of mesue 
assignnients, become the owner of thèse two patents for the state of Wis- 
consin, in which territory the infringements are charged, and found to 
hâve been made by défendants. Thèse reissues were applied for July 2, 
1879, an4 both were granted on the twelfth of August of the same year 
to Curran, and Carlos Wilcox, as assignée of Curran. At the time thèse 
reissues were obtained, complainant seems from the proof to hâve been 
the owner of a half interest in both original patents for the state of Wis- 
consin, and he acquired the remaining interest for that state in March, 
1881., 

No question was made at the former hearing as tothe validity of either 
of the patents, and non-infringement was the only défense argued, Al- 
though the défense of want of novelty was set up in the pleadings, no 
proof was taken, and no stress laid upon it at the hearing. In passing 
ûpon tbe/question of the validity of the patents at the former hearing, 
I stated thàt the suit, being brought by the assignée of Curran, even 
if the question of want of novelty or the validity of the patent had been 
set up; I; should consider that Curran was estopped by his position as 
patentée from raising that question as against his assignée. The point 
is now made that, the reissues having been obtained since complainant 
acquired an interest in the patents, the estoppel does not apply as to the 
new or enlarged claims, because complainant was not compelled to ac- 
cept the reissue, but could hâve stood upon the patents as originally is- 
sued; and, if he accepted the reissue, he did so with knovvledge that 
the new and expanded claims were void. Potter'^. IloUand, 1 Fish. Pat. 
Cas., 337. ,' 

Thére cah be no question, under the authoritiës, that Curran would 
be estopped from denyihg the validity of the original patent. Walk. 
Pat. § 469; Oldham v. Langmead, 3 Term R. 439; Thomas v. Quintard, 5 
Duer, 80. And it seenis to me that if he would be estopped from deny- 
ing the patentability of the devices covered by the originals, as against 
•his: assignée, he is equally so as to the reissues^ He virtuaJly, by his 
acts, has said to his assignées, as well as to the patent office: "By inad- 
vertençe^nd mistake I did not make my claims in the original patents 
as broajd as my invention. I hâve therefore surrendered the originals, 
and taken in their place thèse reissues which inure to your benefit." If 
he is estopped to deny the validity of the originals, the same rule should 
estop him as to the reissues. He cannot be allowed, as it seems to me, 
to surrender the original patents, and take thèse reissues, and then say 
to his assignées: "I hâve been guilty of falsehood in obtaining both the 
original and reissue, and hence can deny yôur title to the property 
which you hâve acquired through me, and trespass with impunity upon 
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property I hâve sold y ou for value;" and it also seems that the ofher de- 
fendants are equally estopped with Curran, as they are his partners, and 
can hâve no greater rights than he. 

Having clothed this complainant with the exclusive rights granted by 
the reissued patents for the state of Wisconsin, Curran and his partners 
cannot now defeat those rights by setting up the invalidity of the patents 
assigned to him. 

The application for rehearing also reargues the invalidity of the original 
patents in the light of some additional proof as to the state of the art; 
but. as no reason is assigned for the failure to produce this proof at the 
hearing. I do not think it should now be considered. * The question of 
infringement is also elaborately reargued in the briefs filèd on this mo- 
tion, but I am still of opinion that the infringement is clearly shown by 
the proof. 

The motion for rehearing i§ therefore overruled, with the réservation 
that it is possible on the final hearing the court may be of the opinion 
that Curran's partners and co-defeûdants are not bound by the estoppel 
which binds him, and therefore may not be liable in damages for the in- 
fringement of the nèw and expanded claims of the reissue; and this ques- 
tion may be further discussed on the filial hearing upon the master's re- 
port; and it is possible, also, that the third olaim of patent No. 8,846, 
which is ïiew and is similar in effeet, but différent in its verbiage from the 
second claim, which was one of the original claims of the patent, may 
eut some figure in the final adjustment of the damages; but, as I am at 
présent advised, I do not think it will. The accouniing must therefore 
go on before the master. 



The EsTEBjA.N de Antunano. 

Cabmona and others v. The Esteban de Antunano. (AMiNA.and others, 
Intervening Libelants; Mueiexta and others, Claimants.) 

(Circuit Court, E, B. Louisiana. June 11, 1887.) 

1. Makitimce Liens— Ship's Httsband. 

Theré is no maritime lien on a ship in favor of the ship's gênerai agent Or 
husband. , 

8. SaME— FUBWBHERS 01- SUPPLIES. 

Supplies furnished a ship on the authority of the master in a foreign port 
■will be presumed to hâve been furnished on the crédit of the ship, but no 
lien can be given to material-men who furnished supplies où the order of the 
master, wbere the master was without authority to contract for the ship, and 
the material-men' knew, or ought to hâve known, that such authority was 
wanting. ■. 

S. Samb— Stbvedohb. 

In this circuit a stevedore has no maritime lien upon a ship for his services 
inloading and stowing her cargo; following Pawi v. ThelUx, 3 Woods, 239. 

'Eeported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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4. Samb— Sbizuhi! 01" Vessel— Effect. 

When a vessel is seized by an offlcer, like a sheriff , and goes into the cus- 
fody of ttie law, by such olflcer taking possession of her, her contemplated 
voyage is broken up, and thereby the authority of lier owners, and of tlieir 
agents, the master and sÉip's husband, to thereafter afifect the ship by any 
conduct or contract, to resuit in a lien on the ship, is ended, and by the seizure 
ail persons are notifled of the change of control and possession. 

Admiralty Appeal. 

E. p. Craig aud Albert VoorMes, for libelants. 

Bayne & Denegre, for claimants. 

W. S. Benedid, foï intervenors. 

Pardee, J. The Mexican steam-ship Esteban de Antunano, owned 
by ;flie Mexican Steam-Ship Company, in February, 1886, was running 
between Vera Cruz, Mexico, and New Orléans, Louisiana, carrying the, 
mails and freight and passengera for hire. She sailed from Vera Cruz, 
February 6, 1886, and, after her arrivai in New Orléans, discharged her 
cargo, reloaded with freight and passengers, took on full supplies for a 
round-trip voyage, took out her clearance papers, ready to sail at 8 
o'clock A. U. on the seventeenth day of February. On the sixteenth 
day of February, Murietta & Co., bankers in London, England, alleg- 
ing themselves the owners of a mortgage upon the said steam-ship, 
brought suit in the civil district court of the parish of Orléans, state of 
Louisianav against the Mexican Steam-Ship Company, owners, for the 
amount alleged to be due under the mortgage, and prayed for and ob- 
taineda writ of séquestration, and on the evening of the said sixteenth 
of February, the sheriff of the parish of Orléans executed said writ of 
séquestration, and took into his possession the said steam-ship. 

After various proceedings in the said civil district court, a personal 
judgment was rendered against the Mexican Steam-Ship Company for 
the amount of the mortgage, with récognition of the mortgage on the 
steam-ship, maintaining the séquestration, and condemning the ship to 
be sold for the purpose of paying the judgment and costs. Execution 
was issued under the said judgment, and on July 31, 1886, the said 
steam-ship was sold by the sheriff of the parish of Orléans, and waa 
purchased by Murietta & Co., présent claimants. Possession under this 
sale seems to hâve been given by the sheriff to Murietta & Co. on the 
sixth of August foUowing. During the time of the seizure, and up to 
August 7th, most of the crew remained on board of the steam-ship, oc- 
cupjdng themselves, under the direction of the master, in painting, scrub- 
bing decks, and otherwise keeping the ship in order and condition. 
The seamen's wages were due from February 6,1886. Noattemptwas 
made on the part of any one to pay and discharge them. Many of 
the passengers remained on board several days after the sheriff took pos- 
session, hoping, it is said, that there would be a settlement of the ship's 
difficulties, and that she would be able to pursue her voyage, The 
passengers and crew consumed the provisions supplied for the voyage, 
and when they ran short various parties, intervening libelants herein. 
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at the instance of the tnaster, without the order of the sheriff, but with 
the hope that the ship's difficulties would soon end, and tbp voyage be 
made, continued to furnish suppli^s to meet the alleged necessities of the 
officers and crew, and the alleged necessity pf keeping the ship in good 
order and condition. No application appears to hâve been made to the 
sheriff or to the court, having possession of the ship, for authority to 
furnish supplies on the crédit of the ship, until April 30, 1886, which 
was foUowed, after a hearing, by, an order to the sheriff of the court, on 
May 7, 1886, to furnish provisions to the crew to the extent of |25 per 
day, to be paid out of the proceeds of the sale of the ship, and to cease 
when the ship should be sold. 

June 11, 1886, while the ship was in the possession of the sheriff, 
José Carmona and 63 others, officers and crew of the said steam-ship, 
filed a libel for wages against tbe said steam-ship in the district court 
of the United States for the Eastern district of Louisianà', under w^hicb 
the marshal returns "that he seized the said ship on the tbirty-first day 
of July, and held her in his custody until the seventh day of August, 
when she was released upoh bond." June 14, 1886, J. M. Walsh filed 
an interveriing libel for supplies furnished to said ship before and after 
theseizure of the sheriff aforesaid; and on the same day Alsina Bros, 
filed an intervening libel for supplies alleged to havebeeO furnished dur- 
ing the aforesaid seizure of the sheriff. On June 21, 1886, Jean Bègue 
filed an intervening libel for supplies alleged to hâve been fiimished be- 
fore and after the aforesaid seizure df the sheriff. June 28 ,1886, Thomas 
Casserly filed an intervening liber for alleged services, cleaning, wash- 
ing furniture, bedding, and linen of the said steam-ship during the time 
it was in the custody of the sheriff aforesaid. August 4, 1886, Edward 
A. Yorke filed an intervening libel for alleged supplies and advances 
furnished said ship before and during' the seizure of the Sheriff" aforesaid. 
August 4, 1886, S. G. Manning filed an intervening libel for services as 
astevedore in loading said ship on the fifteenth of February^ 1886, be- 
fore the a:foresaid seizure of the sheriff. 

By the record of the state court, it appears that Casserly, Manning^ 
and Yorke filed interventions in the state court, setting up the same 
claims which they now respectively set up in this court, and, after hear- 
ing and évidence, had judgment against them dismissing their said in- 
terventions, but no plea of resjudicatà bas been filed against them. The 
claims of the officers and crew have been settled and paid, and the 
questions prèsented hère are as to the sufficiency of the claims, and the 
existence of the liens claimed by the intervening libelants, Yorke, Alsina 
Bros., Walsh, Bègue, Casserly, ahd Manning. 

E. A. Yorke was the ship's husband. By his testimony it appears 
that he was the gênerai agent of the ship at this port of New Orléans by 
appointment of the Mexican Steam-Ship Company, acting through its 
secretary, and thathe visited the City of Mexico, and perfected his ar- 
rangements in a Personal interview with the owners of the vessel, and 
agreed to act as her gênerai agent in this port, transacting ail her busi- 
ness as vice-principal, with full control of the captain oî the vessel and 
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crew; and had agreed to pay ail bills which the vessel might contract, 
and digcharge ail claims against her, Mr. Avendano being security for 
the Mexican Steam-Ship Company, who were to repay to him the 
amount advanced on the retum of the vessel on' her trip foUowing the 
one on which he had paid the bills. His correspondence down to March 
5, 1886, after the seizure of the ship, shows that he gave crédit to the 
oWners, and does not show that he relied upon the ship. 

As the ship's husband, and under his contract, it was his duty and his 
privilège to keep liens off the ship, rather thah to put them on. "The 
fchip's husband is a confldential agent, appointed by the owners to con- 
duct and manage on shore whatever concerns the employment of the 
ship. * * * He is the person to recel ve advances of money from the 
différent part owners, in their respective proportions, to meet the ex- 
pense of lie intended voyage, or, if he lay ont his own money, or make 
himself liable for the necessary charges of the ship before starting, he 
may, before the voyage is ended, sue the owners severally for their pro- 
portionate shares. His is the hand into which the gross freight at the 
end of the voyage is coUected, and by which the expenditure of the ves- 
Bel is eleared off. He is entitled to deduct the expense from the earn- 
ings of the. ship for the saine voyage or adventure before he distributes 
the net' profits of the owners." Macl. Shipp. 182, 183. 

"And if the ship's husband be a mère stranger, and he bas regularly 
come to the possession of the proceeds of the voyage, or of the ship it- 
Belf, if sold, or of the ship's documents and freight, he will be entitled 
to a lien thereon for his reimbursement and indemnity. But beyond 
this the ship's husband does not seem to be recognized as having any 
peculiar lien, or, at least, ndt any upon the ship or its proceeds." Story, 
Partn. § 443. See Abb. Ship. (6th Amer. Ed.) 183. 

The adjudiciated cases cited are ail one way, and against permitting a 
maritime lien on the ship in favor of the ship's gênerai agent or hus- 
band. See The Larch, 2 Curt. 427; The Sarah J. Weed, 2 Low. Dec. 
555; Whitev. Amerwm, 19 Fed. Rep. 848; The J. C. WiSiams, 15 Fed. 
Rep. 558; Minium v. Maynard, 17 How. 477. 

Some reliànce is placed upon The J. C. Williams, supra, as being a case 
where a ship's husband was allowed a lien for his advances; but an ex- 
amination will show that, while the court recognized clearly and distinctly 
the gênerai rule, the exception was made because the ship's agent was a 
mortgagee of the ship, and the agency was given him by contract as an 
additional security. Whether the exception was weU made or not, is 
immaterial under the facts of the présent case. 

The Patapsco, 13 "Wall. 329, and The Lidu, 10 Wall. 192, bave been 
called to my attention as cases where the suprême court bas been very 
libéral in aïlowing liens for supplies farnished a foreign vessel as fur- 
nished oh the crédit of the ship. Since those cases, if not before, the 
rule may be said to be that supplies furnished a ship on the authority 
of the master, in a foreign port, wUl be presumed to bave been furnished 
on the crédit of the ship, and such presumption will not be overconie 
except on clear évidence that the crédit was given to the owners. But I 
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have seen no case where a lien was given to a ship's husband, as such, 
for advances and supplies, or to material-men who furnished supplies on 
the order of the master, where the master was without authority io con- 
tract for the ship, and the material-man knew, or ought to have known. 
that such authority was wanting. ^ 

In the présent case the ship's husband so little credited the ship that 
he had security from the owners, and, as will be seen further on, the 
authority of the master was at an end — and the material-men knew it — 
when many of the supplies herein sued for were furnished. The Pck- 
tapsco Cbse, however, answers the argument of the^claimants that the 
supplies , furnished the Antunano constituted no lien, because furnished 
on the crédit of the ship's husband. There have been in the district 
courts of the United States a number of cases in which it has been held 
that a stevedore has a maritime lien. In the case oî The Hattie M. Bain, 
20 Fed. Rep. 389, decided in 1884, Judge BE0WN,bf the Southern dis- 
trict of New York, maintains the proposition upon principle,-^relying 
on Insurance Co. v. Dunham, 11 Wall 26, and upon authority; citing 
Judges Choate, Roberta v. The Bark Windermere, 2 Fed. Rep. 722; Ben- 
EDICT, The Circaman, 1 Ben. 209, and The Kate TremainCf 5 Ben. 60; 
LowKLL, The George T. Kemp, 2 Low. Dec. 482; and Deady, The Cmu- 
ada, 7 Fed. Rep. 119. To this list of judges so holding may be added 
Judge Welkee, of Ohio, who maintains the proposition on principle. 
The Semtor, 21 Fed. Rep. 191. 

However the case may be on principle, and on authority in other cir- 
cuits, in this circuit the question is not an open one. In 1876, in the 
case of Paul v. The Bex, Mr. Justice Bradley, circuit justice for this 
circuit, decided that the précédents were ail one way, and that it was 
no longer an open question, and that "a stevedore has no maritime lien 
upon a ship for his services in loading and stowing her cargo." 2 
Woods, 229. This décision makes the law for this circuit. Mr. Jus- 
tice Bradley, bythe way, delivered the opinion in Insurance Go. v. 
Dunham, supra, and it did not occur to him that that décision affected 
the question. 

When the sheriff of the parish of Orléans, Louisiana, seized and took 
into his possession, under process from the state court, the steam-ship 
Antunano, she weiit into the custody of the law, and her contemplated 
voyage was broken up and abandoned, and thereby the authority of her 
owners, and of their agents, the master and ship's husband, to there- 
after affect the ship by any conduct or contract to resuit in a lien on the 
ship, was ended. By the seizure ail persons were notified of the change 
of control and possession. While the ship was 'in the custody of the 
law, it is doubtful whether on any account, or for any service, (except, 
perhaps, for salvage, or through a collision,) any lien could arise on the 
ship; certainly not without the express authority of the court having the 
property in possession. Liens for supplies and materials are based on 
contracts entered into on behalf of the ship. Where there is no repré- 
sentative of the ship or her owners authorized to contract, there can be 
no contract, and therefore no lien based on a contract. The supposed 
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necessities of the ship, or of her crew, would warrant no person in in- 
terfering without the authority of the sherifif or the court. 

Thèse propositions seem to be too plain to be disputed, and their 
récognition to be absolutely essential to préserve the authority and juris- 
diction of the courts. Article 283 of the Code of Practice of Louisiana 
provides that "the sheriff, while he letains possession of sequestered 
property, is bound to take proper care of the same, and to administer 
the same, if it be of such nature as to admit of it, as a prudent father 
of a family administers his own affairs. He may confide them to the 
care of guardians or overseers, for whose acts he remains responsible, 
and he will be entitled to receive a just compensation for his adminis- 
tration to be determined by the court, to be paid to him eut of the pro- 
ceeds of the property sequestered, if judgment be given in favor of the 
plaintiflT." 

This article gave the sheriff fuU authority, and at the same time made 
it his duty to look after and prdvide for the necessities and préservation 
of the ship, and the presumption is that he did his full duties in the 
premises. If he did not, there was the court to appeal to, and the rec- 
ord hère shows that the first application made (on behalf of the crew, 
the only aUeged meritorious parties) met with a ready response. If it 
had been otherwise, it would not avail the intervening libelants in this 
case, for it was within the province of the court to détermine what were 
the necessities of the ship, and what was necessary and proper to hâve 
done to meet such necessities. Nor is it of any avail to atgue that the 
officers and crew were not discharged, and therefore had a rightto re- 
main aboard, and hâve subsistence until they were paid off and dis- 
charged, and that therefore, the material-men had a right to judge of 
their necessities, and to fumish, at the cost of the ship, necessary sub- 
sistence. The premises are doubtful, and the conclusions non sequitur. 

It is probable that the breaking up of the voyage by the seizure of the 
ship operated, ipso facto, a discharge of the crew, (see The Oder, 2 Pet. 
Adm. 261;) and, if the crew thereafter remained aboard, they did it 
by the consent of the sheriff. In such case they •^ould, no doubt, be 
entitled to their pay, and damages resulting from discharge, and the 
same would constitute an admiralty lien, not divested by the seizure 
and sale of the ship. But whatever may hâve been the rights of the 
crew to remain aboard, and hâve subsistence until they were paid and 
discharged, the court, in possession of the ship, alone could authorize 
supplies to the ship. The seizure of the ship, nor the sale under the 
mortgage, divested no maritime liens existing on the ship at the time of 
the seizure. 

This is no case of remuants in the hands of the court, where distribu- 
tion ean be made to any claimant showing a better title than the owners. 
If any recovery can be had hère, it must be on maritime liens on the 
ship, so as to give jurisdiction to the court, and to show a better title 
than the claimants. Because, as against a purchaser of a ship, there 
may be an outstanding maritime lienhçlder who properly proceeds in 
rem, it does not foUow that claimants, with less than a maritime lien. 
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cati/iiïiter\^ene iin the case, and hâve their claims recogniîçed, ,on the the- 
ory that the release bond, repreaentSj the proceeds of thesbip, and that 
the court csm distribute the amount of the bond as remnants. 

Thèse views resuit in the foUowing disposition of the intervening libels 
in this case: Those of E. A. Yorke, Alsina Bros., S.C. Manning, and 
Thomas Casserly, to be dismigsed, with costs; that of Jean Bègue and 
James A. Walsh to be maiiltained for the amount of supplies furnished 
prior to February 17, 1886. As to Thomas Casserly, who appears to 
be the proprietor of a lauiidry in the city of New Orléans, where the 
linen of the Antunano was carried and washed during the seizure, it may 
be remarked that his lien on, the ship for such washing would be very 
doubtful if there had been no seizure; but he did hâve a lien on the linen 
if he came lawfully in possession, and that lien existed until payment, 
provided he retained possession. He ought not to hâve surrendered the 
possession with a view of claiming a nïaritime lien on a ship that he did 
not wash. ,, 

The material-men in this case may seem ta be badly treated, but it is 
not the fact. Each one of them furnished supplies with his eyes wide 
open,— or else willfuUy shut, — ^with the hope that, through some pay- 
ment or settlement, the seizure of the ship would be released, and the 
abandoned voyage resumed. Neither the ship nor the claimants are re- 
sponsible for their too sanguine expeetations. 

The amount due Walsh, under this opinion, as appears by the rec- 
ord, is the sum of $300.03, and due Bague is $226.60, with 5 per cent, 
interestfrom February 16, 1887. If there is any question as to thèse 
amounts, the matter may go to a commissioner. Yorke, Alsina Bros., 
Manning, and Casserly should pay the costs of their interventions re- 
spectively. The remaining costs of the district court should be paid by 
the claimants, and of the circuit court by Walsh and Bègue, in equal 
proportions. Let the proctors prépare the form of the decree to be en- 
tered. 



The Madgib. 

Ex parte Ivulich. 

(District Court, 8. D. Alabama. March 28, 1887.) 

1. Admikaltt — Rkopening Dbceeb. 

A decree in admiralty may be reopeneid at the same term on motion, and at 
a subséquent term corresponding relief may be granted on pétition. 

2. Costs— Relbasb-Bond. 

Under a release-bond, with a penalty for double the amount of the libelant's 
claim, conditioned to answer and abide by the decree of the court, issued to 
the marshal pursuant to section 941, Eev. St., to obtain the release of a ves- 
sel, a decree may be entered against the obligors for the amount of the libel- 
ant's claim and the costs, although a separate stipulation may hâve beeaflled 
for the costs, provided the decree does not exceed the amount of the penalty 
of the bond. 
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3. Same — Subrogation op Suketibs. 

When sureties in a release-bond hâve paid a decree thereon, thejf œay be 
subrogated to tbe claim of the litielant against their principal, the claimant of 
the vessèl. ■ 

In Admiralty. On pétition by sureties on release-bond for relief. 

On June 12, 1886, a. libel was flled by Alexander Francis against the 
schooner Madgie for $70,50 seaman's wages, and on thesameday Charles 
Zucca intervened as claimant of the vesselj filing the usual stipulation 
"for ail Costa and expenses" that might be awarded by final decree in the 
suit in a penalty of $250, with John Marques as surety, Marques duly 
justifying ip that amount before the clerk. On June 15, 1886, Zucca 
gave a release bond for the vessel in the penalty of $150, with Giovanni 
Ivulich and Joseph Cady, the petitioners, as! sureties. This bond was 
duly approved by the collecter of the port of Mobile, in the absence of 
the district judge. Upon the trial libelant recovered a decree for $90.50. 
The decree, dated July 14th, proceeds as follows: 

"And whereas, it appeara that heretofore, on the fifteenth day of June, 
1886, the said schooner Madgie was released to Charles Zucca, claimant, on 
his bond in the sum of $150,. with Giovanni Ivulich and Joseph Cady as sure- 
ties thereon; it is theref ore ordered, aJj udged, and decreed that the said Charles 
Zucca arid his sureties on Said release bond be condemned jointly and severally 
to pay thé àforesaid judgment and costs, and in default thereof [let] exécu- 
tion issue ïforthwith in favor of libelant for the collection of the same." 

Execution accordingly isstted, ànd was levied on property of the sure- 
ties for $189.95, being the judgment and costs, on July 21, 1886, after 
adjournment of the term bf the district court; and before a restraining 
order, which was applied for, could be obtained from the judge, then 
in another part of the state, nearly the whole amount had been paid oùt 
by the marshal to the libelant and officers of court under a supplemental 
decree of Jùly 15, 1886, ordëring this to be done. 

Pder J. Hamilion, for petitioners. 

TouLMiN, J. This is an application by sureties on a release-bond, 
given under section 941 of the Revised Statutes for the release of the 
schoonet Madgie, for the reopening of a decree rendered upon the bond 
by my predecessor, Hon. John Bruce, at the last term of this court, un- 
der which they bave beén corapelled to pay more than the amount of 
the penalty of their obligation, and seeking also the new and affirmative 
relief of subrogation. 

During the trial term a decree may be reopened on motion, and it is 
no longer a question that a decree can be reopened at a subséquent term 
in a proper Case. wing to the flexibility of admiralty procédure, while 
a libel of review may be the proper form for such purpose, a pétition 
itaay be treatèd as an application for leave to file such libel, and the ap- 
propriate relief may be granted thereon. Slow v. Edwards, 2 Low. Dec. 
27S. ■ 

It is sought, in the first place, to reopen the decree to the extent of 
relieving the petitioners, as sureties in the release-bond, from ail liability 
for the costs of this litigatioin, and to throw the costs upon the stipula- 
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tion for costs previously given by the claimant with another surety 
Tliis cosi stipulation is çonfessedly worthless, and so the practical resuit 
iu this case would be tliat ail costs would be lost. As it was the serv 
ices of the ofBcers of court which secured the collection of the claim. 
a resuit which would now, when the libelant has béen paid and left the 
port, deprive thèse officers of ail compensation, is hot to be approved 
without careful considération. I am of opinion that the obligors on 
the release-bond may be made liable for costs. The^history of release- 
bonds shows this. Originally th© release of a vessel ôould be secured 
only by giving a bond based on the value of the vessel; but expérience 
showed the inconvenience of this in the case of small claimSj and an act 
of congréss of March 3, 1847, authorized the release of the vessel upon 
the olaimant's giving bond in doublé the value of the daim, approved by 
the judge', or, in his absence, by the collector of the ■ port. 9 St. at 
Large, 181. See form 2, Conk. Adm. 582. 

The act contemplâtes the payaient of costs, as it limits the amount 
thereof recoverable in a proceeding under its provisions; and the only 
«hange made by the revision of the statute was removing the limitation 
of the amonnt bf costs. Rev. St. § 941. The fact that a stipulation for 
costs had been previously given in this case does not seem material. The 
condition of the release-bond itself is "to abide by and answer the decree 
of the court,'? and costs are a part of the decree. It was no doybt within 
the discrétion of the court to put the costs upon the stipulators for 
costs; but, as that instrument wa^ practically worthlpss, there seems no 
impropriety in decreeing the costs against the obligors in the release- 
bond. There is no doubt, howeverj that the decree in this cause, so far 
as it authprizpd the recovery of a greater sum th^n the penalty of the 
bond signed by the petitioners, should be modified. They are not Uable 
beyond what they agreed to pay, in the absence of any contumacy on 
their part. The Wanata, 95 U. S. 600. The decrees of July 14 and 15, 
1886, must therefore be modified so as to compel the officers of court 
receiving costs from the petitioners. to refund proportionate amounts 
thereof. 

It should be remarked that the officers hâve merely collected what the 
decree of July 14th authorized, and that the decree, in principle, is per- 
fectly correct. It hac merely so happened that the costs are larger than 
was in the contemplation of the court when the decree was rendered. It 
was not to be supposed that a $90 recovery would be at a cost of more 
than $60, and so no provision was made for the contingency. In addi- 
tion to this correction of the préviens decree, petitioners pray that they 
be subrogated to the rights of the libelant to the amount they bave prop- 
«rly paid in this cause. This will be granted, but the subrogation must 
be limited strictly to the rights of libelant against the claimant per- 
sonally, and the vessel is not affected. The bond has released the vessel 
for ail purposes of this suit. Carroll v. The LeaÛers, Newb. Adm. 432 ; 
Edbetis v. The HwntsviUe, 3 Woods, 386. 

Ekd of Yolxtub 31. 



